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Ghaeteb  v.  DeWolp  bt  al. 

Appeal  Boso. — Aetion  lo  Reanti-  Real  EsliUe. — Fixed  ftnafty. — LuAUi^  <^ 
Siirttit».—Jv»tiee  of  Hnce.— Where,  upon  nn  appeal  by  t  lie  defend  an  L  from 
>  jadgmeat given  against  him  by  a  justice  of  the  peace  for  the  posaea- 
■ion  of  real  estate  and  damagea  for  its  detention,  the  appeal  bond  iB 
executed  with  a  tiled  penalty, the  Biiretiea  therein  are  Dot  liable  beyood 
the  Buni  stated,  whatever  may  be  the  amount  of  the  judgment  Tendered 
against  the  defendant  in  the  higher  court. 

From  the  Knox  Circuit  Court. 

T.  JJ.  Cobb,  O.  H.  Cobb,  J.  T.  Goodman,  W.  A.  Oullop,  G. 
W.  Shaw  and  C.  B.  Kessinger,  for  appellant. 
G.  G.  Beily,  for  appellees. 

ZOLLAES,  C.  J. — Id  March,  1885,a  judgment  was  rendered 
by  a  justice  of  the  peace  in  favor  of  appellant  against  Wells 
R.  Stokeley  for  the  poesession  of  real  estate,  and  for  |175 
images  for  the  detention  thereof. 
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Stokeley  appealed  to  the  circuit  court,  and  executed  an 
appeal  bond  with  appellees,  DeWolf  and  Chambers,  as  sui-e- 
ties.     The  appeal  bond   was  as  follows: 

"  We,  Wells  R.  Stokeley,  William  H.  DeWolf  and  Smiley 
M.  Chambers,  acknowledge  ourselves  bound  to  Frederick 
Graet«r  in  the  penal  sum  of  five  hundred  dollars.  Witnes* 
our  hands  and  seals  this  20th  day  of  March,  1885.  Whereas- 
said  Frederick  Gracter  within  thirty  days  last  jiast  obtained 
judgment  against  Wells  R.  Stokeley  before  Samuel  C.  Risley, 
J.  P.,  for  the  possession  of  real  estate  and  for  one  hundred 
and  seventy-five  dollars  and  —  cents,  with  costs  taxed  at 
twenty-three  dollars  apd  thirty  cents,  and  said  Stokeley  has. 
appealed  therefrom :  Now,  if  said  Wells  R,  Stokeley  shall 
prosecute  his  appeal  to  final  judgment,  and  pay  such  judg- 
ment as  may  be  rendered  against  him  on  such  appeal,  thi& 
bond  shall  be  null  and  void,  else  in  force." 

In  October,  1885,  judgment  was  rendered  in  the  circuit 
court  in  favor  of  appellant  against  Stokeley  lor  $1,251.  That 
judgment  not  having  been  paid,  appellant  brought  this  action 
upon  the  above  'appeal  bond.  The  court  below  concluded  as 
a  matter  of  law  that  the  sureties,  DeWolf  and  Chambers,  ap^ 
j>ellees  here,  were  not  liable  beyond  the  penalty  fixed  in  the 
bond,  and  rendered  judgment  against  them  accordingly. 

From  that  judgment  appellant  prosecutes  this  appeal,  and 
contends  that  the  sureties  are  liable  beyond  the  penalty  fixed 
in  the  bond,  to  the  full  amount  of  the  judgment  against 
Stokeley  in  the  circuit  court. 

In  the  outsfart,  it  is  proper  to  keep  in  mind  that  sureties 
are  fiivorites  of  the  law,  and  are  not  bound  beyond  the  strict 
terms  of  the  engagement;  that  their  liability  is  not  to  be  ex- 
tended by  implication  beyond  the  terms  of  their  contract, 
which  contract  is  said  to  be  atricti'siiimi  Juris.  Gty  of  La- 
fayeUe  v.  James,  92  Ind.  240  (47  Am.  R.  140),  and  cases 
there  cited;  Weed  Seining  Machine  Oo.  v.  Winchel,  107  Ind, 
260,  and  cases  there  cited. 

And,  also,  that  a  surety  on  a  bond  can  not  generally  be: 
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held  liable  for  aoy  sam  greater  than  the  penalty  thereof. 
Brandt  Suretyship  and  Guaranty,  section  93. 

In  LeggeU  v.  Huviphreys,  21  How.  (U.  S.)  66,  it  was  said  : 
"  The  principle  which  limits  the  liability  of  the  surety  by 
the  penalty  of  his  bond,  inheres  intrinsically  in  the  character 
of  his  engagement.  He  does  not  undertake  to  perform  the 
acts  or  duties  stipulated  by  his  principal,  and  would  not  be 
permitted  to  control  their  performance ;  and  could  not,  where 
his  principal  was  a  public  oiEeer,  legally  assume  the  functions 
of  that  principal.  The  undertaking  of  the  surety  is  essen- 
tially a  pledge  to  make  good  the  misfeasance  or  non-feasance 
of  his  principal  to  an  amount  co-cxtensivc  with  the  penalty 
of  his  bond."  See,  also,  to  the  same  effect,  C/ark  v.  Bush, 
3Cow.  151 ;  Wood  v.  f"tgk,  63  N.  Y.  246 ;  Oshiel  v.  DeGraw, 
6  Cow.  63;  Fairlie  v.  Lawaon,  6  Cow.  424;  Brown  v. 
Burromg,  2  Blatch ford,  340 ;  Brainard  v.  Jonea,  18  N.  Y.  35. 

In  Baylies  on  Sureties  and  Guarantors,  at  page  171,  the 
author  says:  "  The  liability  of  a  surety  in  a  statutory  obli- 
gatioo  is  measured  by  the  contract  as  it  is,  and  not  by  what 
the  Legislature  intended  that  it  should  be ;  and  the  language 
of  the  instrument  must  be  construed  as  if  it  had  been  used 
in  any  other  instrument ;  and  the  fact  that  the  obligation  was 
given  in  pursuance  of  a  statute,  does  not  alter  its  plain  im- 
port, or  aEFect  the  liability  thereunder." 

The  rule  as  thus  stated  does  not  obtain  to  its  full  e;ttent  in 
diis  State  as  to  official  bonds  entered  into  by  public  officers, 
nor  as  to  bonds,  recognizances  or  written  undertakings  taken 
by  any  officer  in  the  discharge  of  the  diitie.s  of  his  office. 
We  have  a  statute  which  provides  that  such  bonds  and  un- 
dertakings, etc.,  shall  not  be  void  for  want  of  form  or  sub- 
stance or  recital  or  condition,  nor  the  principal  or  surety  be 
discbai^d ;  but  they  shall  be  bound  by  such  bond,  under- 
taking, etc.,  to  the  full  extent  contemplated  by  the  law  re- 
quiring the  same.     B.  S.  1881,  section  1221. 

It  has  been  many  times,  and  correctly,  held  by  this  court, 
that,  ander  thia  statute,  the  statutes  requiring  such  bonds. 
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uniJertakiDgs,  etc.,  enter  iuto  them  and  become  a  part  of  the 
contract,  binding  upon  the  obligors,  both  principalfl  and 
sureties,  however  defective  such  bonds,  etc.,  may  be.  But  it 
has  not  been  held  that  the  statute  authorizes  a  recovery  against 
sureties  on  such  bonds,  undertakings,  etc.,  in  excess  of  the 
penalties  fixed  therein.  While  the  statute,  as  we  have  seen, 
provides  that  in  the  cases  enumerated  the  principal  and  surety 
in  the  bond,  etc.,  shall  be  bound  to  the  full  extent  of  the 
law  requiring  the  same, it  also  fixes  a  limit  upon  the  liability 
of  the  surety  by  the  words  "  and  the  sureties  to  the  amount 
specified  in  the  bond,"  etc. 

Interpreting  the  statute  as  its  language  clearly  requires,  it 
has  been  held  that  when  such  bonds,  etc.,  as  therein  enu- 
merated contain  a  fixed  penalty,  the  surety  can  not  be  held 
in  excess  of  such  penalty.      Ward  v.  Buell,  18  Ind.  104. 

If,  then,  the  sureties  here  may  be  held  in  excess  of  the 
penalty  in  the  bond  in  suit,  such  liability  must  exist  by  virtue 
of  Home  statute  or  rule  of  the  law  other  than  those  thus  iar 
iiiiticcd. 

In  his  contention  for  the  liability  of  the  sureties  beyond 
the  penalty  of  the  bond,  appellant  relies  chiefly  upon  section 
5236,  R.  a  1881,  and  the  case  of  Opp  v.  TenEyck,  99  Ind. 
345.  The  case  thus  relied  on  is  neither  conclusive  nor  con- 
trolling here.  The  bond  in  suit  in  that  case  was  defective. 
It  was  held  that  the  defect  was  cured  by  the  above  mentioned 
section  1221  of  the  statutes.  What  was  said  in  the  opinion 
was  with  reference  to  thp  case  before  the  court.  The  ques- 
tion here  involved  was  not  a  quosttun  for  decision  in  the  case, 
and  was,  of  course,  not  decided.  Although  the  iact  is  not 
developed  in  the  opinion,  the  judgment  against  the  sureties 
did  not  exceed  the  penalty  fixed  in  the  bond. 

Section  5236,  supra,  is  found  in  the  chapter  of  the  statutes 
entitled  "  Landlord  and  Tenant,"  and  is  as  follows :  "  On  the 
trial  of  any  cause  under  this  act,  either  before  the  justice  of 
the  peace  or  on  appeal,  the  damages  for  the  detention  of  the 
premises  shall  be  estimated  up  to  the  time  of  each  trial,  while 
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damages  on  appeal  by  the  defKodant  shall  be  deemed  as  cov- 
ered by  the  appeal  boDd," 

This  section  must  be  construed  in  connection  with  other 
sections  of  the  statute  bearing  upon  the  same  subject. 

Section  5234  of  the  same  chapter  with  section  5236,  eupra^ 
provides  that  an  appeal  shall  lie  to  the  circuit  court  by  either 
party,  under  the  same  regulations  and  restrictions  as  in  other 
cases  before  justices;  and  that  appeal  bonds  securing  dam- 
ages, if  any,  and  costs,  and  the  prosecution  of  the  appeal, 
^hall  be  given  by  the  appellant. 

The  general  statute  upon  apjK-als  from  judgments  before 
justices  of  the  peace  (section  1500)  provides,  that  the  party 
asking  an  appeal  shall  file  with  the  justice  a  bond,  with  se- 
curity to  be  approved  by  the  justice,  payable  to  the  ajtpellee, 
in  a  sura  sufficient  to  secure  the  claim  of  the  appellee  and 
interest  and  costs,  conditioned  that  he  will  prosecute  his  ap- 
peal to  efTect,  and  pay  the  judgment  that  may  be  rendered 
against  him  in  the  circuitcourt.  This  section  provides  for  an 
appeal  bond  in  a  fixed  sum.  Such  is  the  practice.  Thei'e  is 
nothing  in  sections  5234  and  5236,  supra,  which  is  directly, 
ot  by  implication,  in  the  way  of  an  appeal  bond  in  a  fixed 
and  definite  penalty.  Construing  those  sections  with  section 
1500,  supra,  as  we  think  they  should  be,  it  would  seem  to  be 
entirely  proper  that  the  ap^ieal  bond  should  be  in  such  definite 
sum  and  with  such  sureties  as  the  justice  may  approve.  We 
conclude,  therefore,  that  an  ap)>eal  bond  with  a  fixed  penalty, 
in  a  case  like  this,  is  neither  illegal  nor  irregular,  as  contra- 
vening any  .statute.  If,  then,  as  we  think,  the  bond  may  be 
in  a  definite  and  fixed  penalty,  it  follows  that  when  such  a 
penalty  is  fixed  it  becomes  a  part  of  the  surely's  contract, 
fixing  and  limiting  the  amount  of  his  liability,  and  the  gen- 
eral rule  applies,  which  gives  him  the  right  to  stand  upon 
the  strict  terms  of  his  contract  in  that  regard. 

A  plaintiff  in  an  action  for  the  recovery  of  real  estate  may 
recover  damages  for  the  detention  up  to  the  time  of  trial  in 
the  circuit  court,  and  for  the  amount  thus  recovered  the 
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sureties  will  be  liable  to  the  extent  of  the  penalty  Darned  in 
the  appeal  bond,  and  no  further.  So  it  has  been  held  by  this 
court  in  construing  section  5236,  supra.  King  v.  Brewer,  1 9 
Ind.  267  ;  Sharpe  v.  Harding,  21  Ind.  334.  See,  also,  Miller 
V.  O'Reilly,  84.1nd.  168. 

If  it  be  said,  as  it  is  by  ooiiosel  for  appellaDt,  that  the  bond 
is  defective  by  reason  of  the  penalty  being  fixed  at  a  definite 
sum,  and  that  we  must  look  to  section  1221,  supra,  as  caring 
that  defect,  then  we  shall  encounter  that  portion  of  the  sec- 
tion which  in  "express  terms  limits  the  liability  of  sureties  to 
the  amount  specified  in  the  bond. 

The  purpose  of  the  statutes  under  consideration  requiring 
an  appeal  bond,  evidently  is  to  fully  secure  the  parties  against 
whom  the  appeal  is  taken;  and  lience  it  is  the  duty  of  tlif 
justice  to  require  a  bond  in  such  an  amouut  and  with  sucii 
sureties  as  will  accomplish  that  end. 

If  the  justice  neglects  his  duty  and  accepts  a  bond  inade- 
quate in  amount,  doubtless  the  court  to  which  the  appeal  is 
taken  may  require  a  new  bond.  See  R.  S.  1881,  sections 
12S3,  1284.  And  should  the  justice  accept  a  bond  with  no 
fixed  penalty,  doubtless  both  principal  and  sureties  would  be 
liable  under  section  1221,  supra,  to  the  extent  of  the  law  re- 
quiring the  bond.     State,  ex  re/.,  v.  Britton,  102  Ind.  214. 

After  a  careful  examination  of  the  question  presented  by 
the  record  and  discussed  by  counsel,  weare  satisfied  that  the 
court  below  ruled  correctly  in  holding  that  appellees,  the 
sureties  on  the  bond,  are  not  liable  beyond  the  penalty  therein 
named. 

Judgment  affirmed,  with  costs. 

FUed  Sept.  29, 18S7. 
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No.  12,030.  IIT  K6 

UB      4fl| 

TiiR  Home  Insumancb  Company  ti.  Gilman,  Execdioh,    |£   ^Jt 

FT  AL.  ^^^ 

IIS  7 
Insubaiiob. — Joinl  ^cfion  on  Fbliey. — MorU/aget. —  Judgment.  —  JVoaftoe. —  1'^  '"i 
Where  a  policy  of  insurance,  iwaed  to  the  owner  nl  a  buHdiog,  pro-  |]|  ^ 
Tides  that  the  loss,  il  aay,  bIiuII  be  paid  to  a  mortgagee  "  m  hJK  lu  ^] 
interest  may  appear,"  Huch  mortgagee  and  owner  may,  in  case  of  lots,  m  7! 
where  the  amount  iif  Insurance  exceeds  the  sum  necured  by  mortgage,  IM  IK^I 
maintain  a  joint  action  agninitt  the  insursni-^  company,  and  are  entitled  |^  ^ 
to  haTe  the  judgment  fii  the  amounta  due  to  each  respectively.  j^ —  - 

Saxb. — Poliry. — Piindpal  and  Ayent.— Pitymeni  (f  Premium,— E^oppd. —  JtlBg  <ag[ 
Fraud  and  MaiaJie. — Where  a  Au\j  authorised  agent  o(  an  insurance 
compauj  delivers  a  policy  of  insurance,  which  acknowledges  on  its 
face  that  the  premium  has  been  paid,  such  acknowledgment  concludes 
the  company  from  tliercarter  denying  the  pnynienl  of  the  premium  for 
the  mere  purpo!«  of  assailing  the  l^at  existence  of  the  policy,  unleaa 
the  same  waa  procured  by  fraud  or  through  a  mistake. 
Sake. —  Wairer  0/  Piii/iwn<  0/  Pi-emiiim — The  agent  of  an  instirance  com- 
pany, authorized  to  deliver  policies  and  receive  payment,  may  waive 
the  payment  cif  the  premium  in  casli,  notwithstanding  a  ntipulation  in 
the  policy  to  the  contrary,  and,  in  the  absence  of  bad  faith  and  colla- 
sioD,  a  policy  so  delivered  is  enforceable 
JJAKE.— OminMl. — Aulhaiilgof  A-jent. —  h-emiiim.~ Payment  of. — The  accent 
of  an  insurance  company,  autliortied  to  deliver  policies  and  receive 
payment,  i!Mueil  nnd  delivered  a  policy  of  insurance,  there  being  an 
agreement  between  him  and  the  assured  that  the  amount  of  the  pre- 
miont  fiie<l  sliould  be  credited  upon  his  individual  indebtedness  to  the 
latter,  which  was  done.  The  agent  made  report  of  the  policy,  and 
traruimitted  tlie  amount  of  the  premium  to  the  company  in  due  coaree, 
which  the  latter  received  and  n^tnined  until  Ruit  w^  brought,  when  it 
tendered  tlie  same  to  the  assured.  In  an  action  upon  the  policy, 
II  Id,  that  in  the  absence  of  fraud  the  company  ia  liable. 
Same. — Pleading. — Chmplaini. — (hener»hip  of  Pmperli/  Intured. — In  an  action 
aeainst  an  insurance  company  upon  a  policy  of  insurance,  where  the 
c<>mplaint  alleges  the  plalntilT  to  be  the  owner  in  fee  simple  of  the 
property  desirorcd,  and  the  evidence  shows  that  he  held  an  executor's 
dc?ed  thereto,  under  which  he  had  in  good  faith  taken  possession,  the 
insurance  company  can  not  by  way  of  defence  attack  such  conveyance 
by- questioning  the  power  of  the  executor  in  that  regard. 

From  the  Newton  Circuit  Court. 
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B.  Harrieon,  W.  H.  H.  Miller  aad  /.  B.  Elam,  for  appellant. 
8.  P.  ITiovipson  and  /.  W.  Oswalt,  for  appellees. 

Mitchell,  J. — A  policy  of  fire  insurance  was  issued  to 
George  Sapp,  the  alleged  owner  of  a  store  building,  stipula- 
ting for  inaurance  against  loss  ordaniageby  fire  to  the  amount 
of  fifteen  hundred  dollars. 

The  policy  contained  the  following  stipulation  :  "  Loss,  if 
any,  under  this  policy,  payable  to  W.  W.  Gilmao,  executor 
of  the  B^ynolda  estate,  as  his  interest  may  appear." 

The  complaint  alleged  that  at  the  time  the  policy  was 
issued,  to  wit,  on  the  14th  day  of  February,  1885,  as,  also, 
when  the  property  insured  was  destroyed  by  fire — February 
16th,  1885, — Sapp  was  the  owner  thereof,  in  fee  simple,  and 
that  Oilman  held  a  mortgage  thereon  to  secure  a  debt  due 
him  from  Sapp,  amounting  to  nine  hundred  dollars.  It  also 
alleged  that  the  amount  of  the  loss  exceeded  the  amount  of 
the  debt  due  Gilman.  The  appellant  contends  that  Sapp  and 
Gilmao  can  not  maintain  a  joint  action  on  this  policy,  and 
hence  that  the  court  erred  in  overruling  the  demurrer  to  the 
complaint. 

The  learned  court  below  was  of  opinion  that  an  action 
might  be  so  maintained,  and,  after  hearing  tlio  proofs,  rendered 
judgment ',' that  the  plaintiffs  do  have  and  recover  of  and 
from  the  defendant  the  sum  of  Jl,537.51,  and  that  of  said 
snm  William  W.  Gilman,  as  executor  of  the  estate  of  Henry 
Reynolds,  decoasod,  shall  first  recover  the  sum  of  $949.51, 
and  the  plaintiff  George  R,  Sapp  shall  recover  the  rosidn*'." 

The  question  is  thus  presented,  whether  after  the  lo.'s.s  Gil- 
man and  Sapp  had  such  a  joint  interest  in  the  policy  as  enti- 
tled them  to  join  as  plaintiffs  in  an  action  thereon? 

Section  262,  R.  S.  1881,  provides  that  "All  persons  hav- 
ing an  interest  in  the  subject  of  the  action,  and  in  obtaining 
the  relief  demanded,  shall  be  joined  as  plaintifl^,  except  as 
otherwise  provided ; "  and  by  section  269  of  the  code  it  is  en- 
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acted  that  "  Of  the  parties  in  the  action,  fchose  who  are  united 
in  interest  must  be  joined  ob  plaintiff  or  defendants,"  etc. 

Section  568  provides  tbat  judgment  may  be  givt^n  for  or 
againdt  one  or  more  of  several  plaintifTd,  or  for  or  against 
one  or  more  of  several  defendants,  and  that  the  "  Judgment 
may,  *  *  when  the  justice  of  the  case  requires  it,  determine 
the  ultimate  rights  of  the  parties  on  each  side,  as  between 
themselves." 

These  sfatutes  must  be  deemed  to  have  modified  the  ex- 
tremely technical  and  arbitrary  rales  of  the  common  law,  in 
respect  to  parties  and  the  rendition  of  judgments.  Their 
e&ot  is,  substantially,  to  adopt  the  equitable  rules  of  the 
chancery  courts  in  regard  to  these  subjects,  and  they  require 
the  application  of  those  rules  to  each  case  as  it  arises,  whether 
it  be  of  a  legal  or  equitable  character.  Tate  v.  Ohio,  He.,  R. 
R.  Co.,  10  Ind.  174;  Ooodnigkt  v.  Goar,  30  Ind.  418 ;  Pom. 
Rem.,  sections  200,  216;  1  Works  Pr.  98,  99. 

At  the  common  law  it  was  essential  that  all  those  who  ap- 
peared on  the  record  as  plaintifTs  should  have  an  interest  in 
tbe  whole  of  the  recovery,  so  tbat  a  judgment  in  solido  could 
be  rendered  in  favor  of  all  the  plaintiffs,  as,  also,  against  all 
the  defendants. 

This  rule,  never  founded  upon  any  substantial  reason,  has 
been  tnodiOed  by  the  provisions  of  tbo  code  already  referred 
to.     Mo^er  v.  Brand,  102  Ind.  301,  and  cases  cited. 

While  it  has  often  been  decided,  under  the  code,  that  all 
persona  who  join  as  plaintillk  mu.st  have  an  infered  in  tlie 
subject  of  the  action,  and  tbat  it  is  necessary  that  they  be 
united  in  interest  {i>i«  v.  Vosn,  94  Ind.  590;  Faulhier  v. 
Brigel,  101  Ind.  329,  and  cases  cited),  it  docs  not  follow  tbat 
the  interest  of  all  must  be  equal,  or  tbat  tbeir  interests  may 
not  be  legally  severable.  It  is,  of  course,  not  meant  tfiat 
two  or  more  persons  having  separate  causes  of  action,  although 
they  arise  oat  of  the  same  transaction,  and  be  again^it  tbe 
same  defendant,  may  nevertheless  unite  in  the  same  action. 
TVTiere,  however,  there  is,  as  was  said  in   Tate  v.  Ohio,  etc., 
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R.  R.  Oo.f  avpra,  "  one  common  interest  among  all  the  plain- 
tiff, oeDteriug  in  the  point  in  issue  in  the  vauae,  the  objec- 
tion of  improper  parties  can  not  be  maintained,"  even  though 
the  amount  of  their  several  interests  be  unequal,  and  even 
though  they  may  be  entitled  to  several  judgments,  in  respect 
tu  the  amoants  to  be  recovered.  All  must  have  some  com- 
mon interest  in  respect  to  the  subject-matter  of  the  suit,  and 
each  must  be  interested  that  all  have  relief  in  respect  to  that 
subject- matter.  This  creates  such  a  unity  of  interest  as  en- 
titles parties  so  related  to  a  particular  subject-matter  to  unite 
as  plaiutifis  in  an  action,     .\fartin  v.  Davia,  82  lud,  3S. 

In  the  cane  before  us  both  parties  plaintiff  had,  by  con- 
tract, a  common  interest  that  a  recovery  sliould  be  had  upon 
the  policy  of  insurance.  It  was  the  interest  of  each  that  the 
other  should  recover,  as  well  as  that  he  should  recover  him- 
.solf.  A  recovery  by  the  mortgagee  enured  to  the  benefit  of 
his  co-pIaintiflF,  in  that  it  established  a  common  right.  The 
amount  recovered  by  the  mortgagee  went  in  liquidation  of 
the  mortgagor's  debt,  while  a  i-ecovery  by  the  latter  had  a 
like  effect  upon  the  common  right,  and  entitled  the  former 
to  receive  payment  out  of  the  sum  recovered  as  his  interest 
in  the  fund  might  appear.  Each  was,  therefoi-e,  interested  in 
the  relief  sought  by  the  other,  and  as  both  appeared  upon 
the  face  of  the  policy  to  have  a  common  interest,  neither  being 
entitled  to  the  whole  fund,  it  was  proper  for  the  protection  of 
the  defendant  that  both  should  bu  parties.  "  It  was  not  so 
material  whether  they  were  plaintiffs  or  defendants,  so  that 
their  rights  under  the  contraL-t  would  be  barred  by  the  event 
of  the  suit."  Mornintjstar  V.  Cunningham,  110  Ind.  328; 
Durham  v.  HaU,  f>7  Ind.  123;  May  Ins.,  section  449. 
-  There  was  no  error  in  overruling  the  demurrer  to  the  com- 
plaint. 

The  seventh  paragraph  of  answer  set  up, )»  substance,  that 
tiie  policy  sued  on  had  not  been  delivered  or  paid  for  ex- 
cept in  the  manner  following:  It  averred  that  two  days  be- 
fore the  fire  occurred,  the  appellee  Sapp  applied  to  the  com- 
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pany'a  agent  at  QoodJand  for  iuauraace.  It  was  then  agreed 
between  the  agent  and  the  applicant,  that,  in  coosideratioa 
that  the  latter  would  give  the  agent  credit  for  the  premium 
agreed  upon  on  an  indebtedness  due  from  him  to  the  appli- 
cant, the  agent  would  make  out  and  deliver  a  policy  of  in- 
earsnce,  covering  the  property,  in  a  stipulated  amount.  The 
agent  was  given  credit  accordingly,  but  the  policy  was  not 
delivered  until  after  the  property  was  destroyed  by  fire.  The 
agent  made  due  report  of  the  policy,  and  transmitted  the 
amount  of  the  premium  to  the  company  in  due  course.  The 
company,  having  no  previous  knowledge  of  the  manner  of 
payment  to  its  agent,  received  and  retained  the  premium 
until  after  this  suit  was  brought,  when,  learniag  the  fact,  it 
tendered  the  amount  to  the  insured. 

To  this  answer  the  plaintiff  replied,  that  they  made  thb 
contract  of  insurance  in  good  faith  with  the  dt.>fendant's 
^eiit,  and  that  they  were  at  the  time  ready  and  willing  to 
pay  the  premium,  but  that  payment  in  money  was  waived 
by  the  company's  agent,  who  accepted  iu  payment  credit  upon 
an  indebtedness  due  the  insured,  and  that  the  agent  forwarded 
the  amount  of  the  premium  to  the  home  office  in  the  regular 
course,  etc. 

It  ia  contended  that  the  conrt  erred  in  overruling  a  de- 
murrer to  this  reply. 

The  &ct  must  be  kept  in  view  that  the  suit  is  upon  an  ex- 
ecuted policy  of  insurance,  a  copy  of  which  is  set  out  with 
the  complaint.  The  complaint  avers  that  the  policy  was  ex- 
ecuted on  the  14th  day  of  February,  1885, — the  day  of  its 
date — and  that  the  property  insured  was  destroyed  by  fire  on 
\  6th  of  the  same  month.  There  was  a  general  denial  pleaded 
with  the  other  special  answers.  There  was  no  answer  ofnon 
€gt  factum,  nor  was  the  seventh  paragraph  of  answer  verified. 
So  lar,  therefore,  as  the  allegations  of  the  answer  go  in  de- 
nial of  the  execution  of  the  policy  prior  to  the  date  of  the 
fire,  they  are  immaterial.  The  answer  prowentcd  no  issue  re- 
lating to  the  execution  of  the  policy.     Tliecxt'cntion  of  the 
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policy  not  having  been  denied  under  oath,  the  plaintifi^  be- 
low wei-e  not  bound  to  prove  its  execution.  Sperry  v.  Dtch- 
inson,  82  Ind.  132.  "Under  a  mere  denial  of  any  allega- 
tion, no  evidence  shall  be  introduced  which  doea  not  tend  to 
negative  what  the  party  making  the  allegatioD  is  bound  ta 
prove."     Section  377,  R.  S.  1881. 

The  effect  of  the  answer  was,  therefore,  to  admit  the  exe- 
cution of  the  policy,  as  alleged  in  the  complaint.  The  ques- 
tion, then,  comes  to  this :  Treating  the  policy  as  having  been 
delivered  at  its  date,  was  there  such  a  payment  of  the  pre-" 
mium,  or  such  a  waiver  of  the  condition  in  the  policy  which 
provided  that  "  tlie  company  shall  not  be  liable  by  virtue  of 
the  policy  until  the  premium  therefor  be  actually  paid,"  as 
that  the  policy  attached? 

The  policy  contains  the  following  recital  upon  its  fece,  viz. : 
"  The  Home  Insurance  Company  of  the  City  of  New  York, 
in  consideration  of  thirty -suven  and  -^  dollars  to  them  paid 
by  the  insured  hereinafter  named,  the  receipt  whereof  is 
hereby  acknowledged,  do  insure,"  etc. 

It  provides  further,  in  effect,  that,  upon  being  countersigned 
and  delivered   by  the  company's  duly  authotized   agent  at 
Goodland,  it  shall  constitute  a  valid  policy  of  insurance.    It 
was  so  countersigned  and  delivered,  with  the  acknowledg-   ' 
ment  of  payment  therein  written  as  above  set  out. 

The  authorities  justify  the  statement,  that  where  a  duly  au- 
thorized agent  of  an  insurance  company  delivers  a  policy  of 
insurance  which  acknowledges  on  its  face  that  the  premium 
has  been  paid,  such  acknowledgment  concludes  the  company 
from  thereafter  denying  that  the  premium  was  paid,  for  the 
mere  purpose  of  assailing  the  legal  existence  of  the  policy. 
Insurers  are  estopped  to  deny  that  the  contract  of  insurance 
attached,  on  aecountof  non-payment,  after  the  policy  has  been 
duly  delivered  and  the  receipt  of  the  premium  duly  acknowl- 
edged, unless  the  acknowledgment  has  been  procured  through 
mistake  or  by  fraud.  Basch  v.  Humboldt,  etc.,  Ins.  Co.,  35  N. 
.1.429;  Provident  L. Lis.  Co.v.Fmmll,-i9 Ul  mo ;   Teulonia 
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L.  In».  Oo.  V.  Mueller,  77  111.  22 ;  NatioTial  Benejit  Aa^n  v. 
Jackaon,  114  111.  533;  Kline  v.  National  Benefit  As%'n,  111 
lad..  462. 

Id  a  suit  to  collect  the  premium,  or  where  the  quif^tioii  of 
actual  payment  is  involved,  such  au  ackuowledgmeat,  like 
auy  other  receipt,  may  be  only  priviafaoie  evideace  of  pay- 
ment ;  but  a  policy  so  delivered  aiid  accepted  in  good  fuith 
constitutes  presumptively  a  valid  contract  of  insurance,  and 
the  com{>auy  assumes  the  burden  of  proving  that  it  was  de- 
livered and  accepted  in  bad  faith,  without  payment  or  exten- 
aioQ  of  credit,  and  in. a  manner  known  to  the  assured  to  be 
unauthorized  and  contrary  to  the  usages  of  the  company. 

It  is  well  settled  that  payment  of  the  premium  In  cash  may 
be  waived  by  an  agent  authorized  to  deliver  policies  and  re- 
ceive payment,  notwithstanding  a  stipulation  in  the  policy  to 
the  contrary;  and  unless  a  policy  so  delivered  is  avoided  by 
showing  bad  &ith  or  collusion,  it  is  enforceable.  Phcenix 
M.  L.  Ina.  Co.  v.  Hinesley,  75  Ind.  1. 

If  the  insurance  company  baa  been  credited  with  the 
premium  in  account  by  its  ^ent,  or  if  credit  has  been  ex- 
tended by  the  agent  to  the  assured,  or  if  it  has,  in  &ct,  been 
paid  to  him,  do  doubt  it  is  a  sufficient  payment  to  the  com- 
pany to  support  the  policy.  Sheldon  v.  Atlantic,  etc.,  Ins.  Co., 
26  N.  Y.  460;  Life  Ina.  Co.  v.  Dunklee,  16  Kans.  158 ;  Michael 
V.  Nashville  Ina.  Co.,  10  La.  Ann,  737 ;  Taylor  v.  Merchants 
Fire  Ina.  Co.,  9  How.  390;  Mowry  v.  Rome  Life  Ins.  Co.,  9 
R.  I.  346 ;  Neu>  England  M.  L.  Ina.  Co.  v.  Hnabrook,  32  Ind. 
447;  1  Wood  Fire  Ins.,  sections  28-30;  May  Ins.,  sections 
361-2-3. 

"  If  the  agent  be  authorized  to  receive  the  premium,  an 
agreement  between  the  assured  and  the  agent,  that  the  latter 
will  be  responsible  to  the  company  for  the  amount,  and  hold 
the  assured  as  his  personal  debtor  therefor,  is  a  waiver  of  the 
stipulation  in  the  policy  that  it  shall  not  be  binding  until  the 
premium  is  received  by  the  company  or  its  accredited  agent." 
May  Ids,,  section  36(X   Sheldon  v.  (hnneetiout,  etc.,  Ina.  Co., 
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25  Conn.  207 ;  Home  Ins.  Go.  v.  Curtis,  32  Mich.  402 ;  WUl^ 
cuts  V.  Norikweetem  JIT.  L.  Ins.  Co.,  81  lad.  300  (309),  and 
cases  cited. 

It  is  iairly  to  be  inferred  from  the  pleadings  that  the  agent 
agreed,  that,  upon  -receiving  credit  on  Win  account  due  the  as- 
sured, he  would  be  responsible  to  the  compauy  for  the  amount 
of  the  premium.  Having  presumably  credited  the  amount  to 
bis  company  at  once,  and  having  foiwarded  it  according  to 
his  agreement  in  the  usual  course  of  business,  the  policy  can 
not  be  avoided  in  the  absence  of  fraud.  For  all  that  appears, 
the  assured  was  fully  justified  in  presuming  that  the  agent 
was  authorized  to  make  the  arrangement  disclosed.  We  are 
not  required  to  decide  what  the  righfs  of  the  parties  would 
have  been  in  case  there  had  been  no  delivery  of  the  policy 
(Hoffman  v.  John  Hancock  Mut.  L.  Ins.  Co.,  92  U.  S.  161; 
Insurance  Go.  v.  Go/t,  20  Wall.  560),  or  in  case  the  agent 
had  failed  to  give  the  company  credit  and  remit  in  the  usual 
course.     The  demurrer  to  the  reply  was  properly  overruled. 

The  spi>ellaut  contends,  lastly,  that  a  new  trial  should  have 
been  granted,  because  the  finding  is  contrary  to  law  and  is 
not  supported  by  the  evidence. 

This  contention  rests  upon  the  &ct  that  the  plaintiffs  alleged 
in  their  complaint  that  Sapp  was  the  owner  in  fee  simple  of 
thi^  property  insured.  The  proof  shows  that  prior  to  the  is- 
suance of  the  policy,  Gilmau,  as  executor  of  the  estate  of 
Reynolds,  assuming  to  act  under  a  power  contained  in  the 
will  of  the  testator,  made  a  deed  pur|>ortiDg  to  convey  the 
premises  on  which  the  building  insured  was  situate  to  Sapp. 
The  appellant  contends  that  the  will  did  not  authorize  the 
executor  to  make  the  conveyance.  This  was  a  question,  how- 
ever, which  the  insurance  company  could  not  make.  Sapp, 
having  taken  a  conveyance,  so  far  as  appears,  in  good  faith, 
and  having  gone  into  possession,  claiming  to  be  the  fee 
simple  owner,  had  an  insurable  interest  in  the  property. 
So  long  as  those  interested  in  the  execution  of  the  will  of 
Reynolds  are  content  with  the  deed  made  by  the  ezeoator^ 
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the  insuraace  company  can  make  oo  quentioD  coQcerQiDg  the 
power  of  the  executoi'  in  that  regard.  1  Wood  Fire  Ids., 
sectiou  274. 

Judgment  affirmed,  with  costs. 

Filed  Sept  80, 1887. 


A  CoAL-Fix>AT  0.  The  City  op  Jeffbrsosville. 

Cmf. — Ordinantt. — BeawmoftfeneM  of. — LegUluUce  AiUlioi-Uy. — An  ordinance 
can  not  be  held  U>  be  unreasonable  which  is  expressly  authorized  hj  the 
Legislature. 

Same. — Tlie  power  of  a  court  to  declare  a  city  ordinance  unreasonable, 
and  therefore  void,  in  practically  restricted  to  cases  in  which  the  Legia- 
t:itnr«  ha^  enai'ti>d  nothinir  on  the  snhjt'Ct-mutlrr  iif  the  ordinance,  and 
where  the  same  van  passed  under  the  supposed  incidental  power  of  the 
corporation  merely. 

SiKE.—  LUn  on  Watf:--Crafl.  —  Wharfage.  —  Saiirfe.— Where  the  common 
coancil  of  a  city  pa!M(«  an  ordinance  fixing  the  rate  of  wharlngc  to  be 
paid  by  boats,  etc,,  it  is  not  necessary  to  the  enforcement  of  alien  against 
s  boat  for  delinquent  wharfage  that  the  ordinance  should  provide  for 
BDch  enforcement.  When  such  delinquency  occurs,  the  city  may  pro- 
ceed under  the  provisions  of  scclion  5277,  R.  B.  ISSl,  which  fixes  the 
lien,  and  have  a  judgment  in  rem  against  the  boat  for  the  amount  due. 

From  the  Clark  Circuit  Court. 

J.  H.  Stoteeuburg  and  J.  K.  Marsh,  for  appellant. 

G.  H.  Voigt,  for  appellee. 

!NiBi,ACK,  J. — The  judgment  appealed  from  in  this  case  is 
based  upon  a  proceeding  in  attachment  instituted  by  the 
City  of  Jeffersonville  against  a  coal-float,  the  name  of  which 
was  unknoWD,  and  John  Plotz,  its  owner,  to  recover  the  sum 
of  f50,  alleged  to  be  due  for  wharfage. 

The  proceeding  was  commenced  before  the  mayor  of  the 
city,  where  the  plaintiff  obtained  judgment  for  the  amouDt 
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demanded^  and  the  coal-float  was  ordered  to  be  sold  to  pay 
the  j  udgment. 

Upon  an  appeal  to  the  circuit  court,  Plotz,  on  his  own  be- 
half, as  well  as  that  of  the  coal-float,  moved  to  dismiss  the 
action : 

Mral.  Because  the  ordinance  requiring  the  payment  of 
wliarfage  was  an  unreasonable,  and  hence  an  invalid,  ordi- 
nance. 

Second.  Because  the  coal-float  was  a  part  of  the  wharf, 
and  not  a  boat  or  craft  within  the  meaning  of  the  ordinance 
m't  out  in  the  complaint. 

T/iird.  Because  the  ordinance  by  its  terms  created  only  a 
persooal  liability,  and,  therefore,  did  not  provide  for  a  lien 
upon  boat-s  or  craft  of  any  kind. 

Fourth.  Because,  upon  the  facts  stated  in  the  complaint, 
no  lien  attached  to  the  cnal-float. 

Fifih.    Because  a  coal-float  can  not  contract  an  indebted- 

Sixth.  Because  there  was  no  law  authorizing  the  enforce- 
ment of  a  licD  against  a  coal-float  by  attachment. 

The  court  declining  to  sustain  this  motion,  Plotz  then 
moved  to  dismiss  the  attachment  proceedings  against  the 
coal-float,  upon  the  ground  that  the  ordinance  relied  on  for 
the  collection  of  wharfage  was  unlawful  and  void,  as  pre- 
viously claimed;  but  this  motion  was  in  like  manner  not 
sustained. 

The  court,  after  hearing  the  evidence,  found  that  there 
was  due  the  city  as  a  balance  on  wharfage  against  the  coal- 
float  the  sum  of  $13,  and  that  the  attachment  proceedings 
ought  to  be  sustained,  and  accordingly  rendered  a  judgment 
for  the  sale  of  the  coal-float  and  its  furniture  and  apparel  to 
pay  the  amount  so  found  to  be  due  and  certain  specifled 
costs,  but  declined  to  award  a  personal  judgment  against 
Plotz. 

Error  is  assigned  upon  the  alleged  insufficiency  of  the  com- 
plaint, apon  the  overruling  of  the  motions  to  dismiss  the  ac- 
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tioD  and  the  attachment  proceediogs  respectively,  and  upon 
the  refusal  of  the  court  to  order  a  new  trial. 

The  complaint  represented  that  the  city  of  Jeffersonville, 
on  the  2oth  day  of  October,  1881,  adopted  an  ordinance  pro- 
viding, amongst  other  things,  that  "all  steamboats,  barges, 
keel-boats,  flat-boats,  or  other  boats  or  rafts,  coming  to,  or 
landing  at,  the  wharves  of  said  city,  shall  pay  to  said  city  fur 
the  use  of  said  wharves  the  following  sums,  to  wit ;  *  *  *  » 
For  every  coal-float,  need  and  owned  by  regular  dealers  in  coal 
at  said  w  harves,  the  sum  of  $200  per  year,  payable  mon-thly, 
provided  that  no  more  space  shall  be  occupied  than  the  length 
of  sueh  float ; "  that  John  Plotz  was,  during  the  months  of 
May,  June  and  July,  1885,  the  owner  of  a  coal-float,  the 
name  of  which  was  unknowa,  attached  to  a  wharf  on  the 
Ohio  river  within  the  corporate  limits  of  said  city,  and  was, 
tluring  all  that  time,  a  regular  dealer  in  coal,  using  said  coal- 
float  in  the  prosecution  of  his  business  as  such  dealer ;  that 
on  the  3d  day  of  August,  1885,  which  was  after  the  indebt- 
edness for  wharfage  for  said  months  of  May,  June  and  July 
became  due,  and  before  the  commencement  of  this  action, 
Andrew  J.  Burlingame,  wharfmaster  of  said  city,  demanded 
of  the  said  John  Plotz  the  sum  of  $50.  the  amount  due  for 
sach  whar&ge,  and  payment  was  refused  by  him,  the  said 
Plots.  All  of  which  was  verified  by  the  affidavit  of  Buiv 
liagame. 

The  objections  to  the  complaint  are,  that  the  ordinance  set 
outjn  it  was,  upon  itsface,  an  unreasonable,  and,  consequently, 
an  invalid  ordinance,  and  that,  upon  the  facts  alleged,  no 
tause  of  action  is  shown  against  the  coal-float,  as  it  is  an  in- 
animate thing,  and  therefore  incapable  of  contracting  an 
iodebtedaess,  and  as  no  lien  was  expressly  provided  for  in 
Buch  a  case  by  the  ordinance. 

Aa  this  proceeding  was  commenced  before  the  mayor  of  a 
city,  and  as  the  amonot  involved  did  not  exceed  $50,  this 
conrt  would  have  do  jurisdiction  of  this  appeal  were  it  not 
Vol.  112.— 2 
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that  the  avowed  object  \u  prosecuting  it  is  to  test  the  validity 
of  the  ordiuaiice  referred  to  in,  aud  relied  upon  by,  the  com- 
plaint.    R.  S.  1881,  section  632. 

The  power  to  adopt  rules,  regulations,  by-laws  and  ordi- 
uances,  not  inconsistent  with  its  cliarter,  is  inherent  in  every 
municipal  corporation  and  is  fully  recognized  by  existing 
statutes  of  the  Stahr.  R.  S.  1881,  section  3099;  Dillon 
Muuic.  Corp.,  section  315.  It  is  only  requisite  that  such 
rules,  regulations,  by-laws  or  ordinances  shall  not  be  against 
eommoQ  right,  or  palpably  unreasonable,  as  applicable  to  the 
fubjecta  to  whict)  they  relate.  SUUe,  ex  rel.,  v.  \]'hUe,  82  lud. 
278  (42  Am.  R.  496);  Dillon,  «*pra,  section  319;  Fertiek 
V.  Michener,  111  Ind,  472. 

The  thirty-fourth  subdivision  of  section  3106,  R.  S.  1881, 
confers  upon  cities  the  power  "  To  establish  and  construct 
wharves,  docks,  piers,  and  basins;  aud  to  regulate  landing 
places,  and  to  fix  the  raics  of  landing,  wharfage,  and  dockiijro 
on  all  public  grounds  belonging  to  such  city.  All  claims  !or 
landing,  wharfage  and  dockage, accruing  to  said  city,  shall  be 
a  lieu  upon  the  boat,  vessel,  or  water-craft  contracting  the 
same;  aud  after  a  demand  made  by  the  wharfmastcr  ujHiti 
the  owner  or  master,  clerk,  or  consignee  thereof,  and  refusal 
of  (layraent,  may  be  enforced  by  attachment  before  the  mayor 
of  said  city,  where  the  amount  docs  not  exceed  one  hundred 
dollars,  in  the  same  manner  and  to  the  same  extent  that  liens 
on  boats  and  other  water-craft  are  now  enfi)rced  under  the 
general  laws  of  this  State,  and  all  proceedings  shall  be  con- 
formable thereto  as  far  as  practicable." 

Section  5277  of  the  general  laws  embraced  in  the  Revised 
Statutes  of  1881  provides  that  "All  boats,  vessels,  and 
water-craft  "f  every  description,  found  in  the  waters  of  this 
State,  including  wharf-boat'^  and  floating  warehouses  used  for 
the  storing,  receiving,  and  forwarding  of  freights,  which  are 
liable  to  be  removed  from  place  to  place,  at  the  pleasure  of 
the  owner  or  owners  of  the  same,  are  liable  " — First.  For  all 
debts  contracted  within  this  State,  by  the  master,  owner,  agents 
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clerk,  or  consignee  thereof,  od  account  of  certain  specified 
classes  of  things.  Second.  For  all  demands  or  damages  aris- 
ing out  of  transactions  concerning  certain  enumerated  classes 
ofbusiness.  Third,  Forall  injuries  of  a  particular  dcsignatiid 
character. 

Section  5278  declares  all  such  debts,  demands  for  damages, 
and  claims  for  injuries  to  be  a  lien  on  all  such  boats,  vessj^ls 
or  water-craft.  * 

Section  5280  is  as  follows:  "Any  person  aggrieved  may 
•  have  an  action  against  such  boat,  vessel,  or  water-craft  in  the 
county  where  the  same  may  be  found,  or  against  the  owners 
tbereof,  to  enforce  any  such  lien.  If  the  complaint  in  such  ac- 
tion show  the  particulars  of  the  demand,  the  amount  due,  and 
a  demand  made  upon  the  owner,  master,  clerk,  or  consignee 
tbereof,  aad  refusal  of  payment,  verified  by  the  affidavit  of 
the  piaintiS  or  other  person  in  his  behalf,  an  order  of  at- 
tachment shall  be  issued  by  the  clerk  against  the  boat,  vessel, 
iir  other  water-craft,  and  the  tackle  and  furniture  thereof, 
«iiich  shall  be  direetcd,  executed,  and  returned  as  an  order 
of  atlaehment  in  other  cases." 

As  has  been  shown  by  so  much  of  the  thirty-fourth  sub- 
division of  section  3106  as  we  have  sot  out  as  above,  cities 
are  expressly  authorized  not  only  to  establish  and  construct 
vharves,  docks,  piers  and  basins,  and  to  regulate  landing 
placfs,  but  also  to  fix  the  rates  of  wharfage  and  dockage,  as 
wcil  as  of  landing. 

No  question  is  made  upon  the  power  of  the  Legislature  to 
confer  such  an  authority  upon  the  cities  of  the  State,  and 
none  could  be  successfully  made,  since  the  precedents  for  the 
eiercise  of  such  a  povfer  are  both  numerous  and  of  long 
standing. 

While  the  reasonableness  of  an  ordinance  is  a  question  of 
law  for  the  decision  of  the  court,  an  ordinance  can  not  be 
held  to  be  unreasonable  which  is  expressly  authorized  by  the 
L^slature.  The  power  of  a  court  to  declare  an  ordinance 
^wtiuonahU,  and  therefore  void,  is  practically  restricted  to 
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cases  in  which  the  Legislature  has  enacted  nothiDg  on  the 
subject-matter  of  the  oi'dlnance,  and,  consequently,  to  cases 
in  which  the  ordinance  was  passed  under  the  supposed  inci- 
dental power  of  the  corporation  merely.  On  that  subject 
see,  also,  DJUon,  supra,  sections  319  and  328. 

At  section  357  Dillon  says  :  "Charters  not  unfrequentl^ 
confer  upon  the  corporation  the  power  '  to  license  and  regu- 
late '  or  to  ■  license,  regulate,  and  tax,'  certain  avocations  and 
employments,  and  to  '  tax  and  restrain '  or  '  prohibit '  exhi- 
bitions, shows,  places  of  amusement,  and  the  like,  and  unless 
there  is  some  specific  limitation  on  the  authority  of  the  Leg- 
islature in  this  respect,  such  provisions  are  constitutional." 

The  general  principle  thus  announced  is  well  sustmned 
both  by  precedent  and  authority ;  and  as  there  is  no  such 
limitation  upon  the  authority  of  the  Legislature  in  this  State, 
the  city  of  Jeffersonville  is,  and  long  has  been,  in  full  pos- 
session of  the  power  to  fix  the  rates  of  wharfage,  as  well  as 
of  landing,  at  its  wharves.  This  fixing  of  rates  is  only  the 
exercise  of  the  power  of  taxation  in  a  particular  form,  and 
is  hence  a  power  which  the  Legislature  was,  and  still  is, 
authorized  to  confer. 

It  follows  that  the  city  of  JefiFersonville  was  expressly 
authorized  to  adopt  the  ordinance  in  question,  and  that,  hav- 
ingadopted  it,  no  question  as  to  its  reasonableness  is  involved 
at  the  present  hearing.     Angcll  &  Ames  Corp.,  section  357. 

Having  in  view  a  merely  literal  construction  of  the  first 
part  of  the  second  clause  of  the  thirty-fourth  subdivision  of 
section  3106,  a  boat,  vessel  or  water-craft  may  contract  adebt 
for  landing,  wharfage  and  dockage ;  but  construing  the  entire 
subdivision  in  connection  with  section  5280,  the  plain  mean- 
ing is,  that  the  claims  for  which  a  city  may  have  a  lien  and 
an  attachment  against  a  boat,  vessel  or  water-craf^  for  land- 
ing, wharfage  or  dockage,  are  such  as  have  been  contracted 
on  behalf  of  the  boat,  vessel  or  water-craft  by  the  owner, 
master,  clerk  or  consignee ;  but  as  the  action  for  the  enforce- 
ment of  the  lien  is  a  proceeding  in  rem,  it  proceeds  upon  the 
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theory  that  the  debt  or  claim  was  cootracted  by  the  boat, 
Tesnel  or  water-craft  against  wliieh  the  attachment  is  directed ; 
hence  the  statutory  expression  that  the  class  of  claims  re- 
ferred to  "  shall  be  a  lien  upon  the  boat,  vessel  or  wattr-craft; 
contmctiDg  the  same." 

It  was  not  necessary  that  the  ordinance  relied  on  In  this 
case  should  have  declared  claims  for  wharfage  to  be  a  lien  on 
ihe  vessel  "contracting  the  same."  Tho  ordinance  having 
filed  the  rate,  and  the  debt  having  been  contracted,  the  law 
affixed  the  lien. 

The  complaint  appears  to  us  to  have  been  sufficient  under 
the  sections  of  the  statute  to  which  we  have  referred,  and 
our  conclosion  in  that  respect  leads  us  to  hold  that  the  circuit 
court  did  not  err,  either  in  oven-uling  the  respective  motions 
to  dismiss  the  action  and  the  attachment,  or  in  refusing  to 
grant  a  new  trial,  as  practically  the  same  questions  were  in- 
volved in  these  rulings. 

The  judgment  is  affirmed,  with  costs. 

niedSept.  30,  1887, 


HUTCHIKBON  V.  TrAUERMAN. 

EiEccnos. —  Proctedin^  Sapp/zmeitlary, — Plaidiag. — MelhiHl  of  Teitiug  Siif- 
ieiettn/  i^  Affidaeit. — Motion  to  Qan^h. — Practice. — In  a  prot'eedEng  supple- 
■oentarv  to  execution,  the  Btatiitor;  methods  of  te^itiiig  the  HiifTLciencj 
of  the  order  snil  affidavit,  m.,  b]'  demurrer,  motion  tu  dismiss  or  mo- 
tion to  strike  out,  must  be  pursued,  and  a  motion  to  qiiiiah  the  irrit  and 
Older,  not  bein^  authorized  hj  the  !!tatute,  should  be  overruled. 

8iME. — Girii  Ac(ioii.—XmenrfnKn(o^.4^rfntii(.— A  proceeding  siipplementniy 
la  execution  ia  a  civil  action,  and  the  modes  of  prctcedure  and  rules  of 
practice  fixed  by  the  code  in  civil  actions  are  applicable  to  such  pro- 
ceeding, except  where  the  statute  on  thatsubject  hns  prescribed  ad  iiTerent 
procednre  and  practice.     Where,  in  such  a,  proceeding,  a  demurrer  has 
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been  sustained  to  the  ori^nal  affidavit,  the  plaintiff  maj  be  allowed  to 

amend  and  proceed  as  in  otber  civil  aetions. 
Sahb. — Sptaal  Finding  of  S^mU  and  Oanelunotu  of  L/iw. — Practux.— Upon 

the  besriDg  of  sach  a  proceeding,  the  Htatnte  does  not  contemplate  that 

either  partj  maj  require  the  trial  court  to  make  a  special  fiading  of 

facts  therein  and  state  iCa  conclusions  of  law  thereon. 
SupRBKB  CoiTHT. — Practice. — Saienal  of  JudgneiU  on  Enidaiee. — Where  the 

evideuce  does  not  sustain,  or  tend  to  sustain,  the  decision  of  the  trikl 

court  on  every  material  insue,  the  judgment  will  be  reversed. 

From  the  Allen  Superior  Court. 

W.  G.  Goleriek,  P.  B.  Ooieriak  aad  /.  M.  Robinson,  for 
appellaDt. 

M.  L.  Oraff,  for  appellee. 

HoWK,  J. — Tlii.s  ia  a  proceeding  supplementary  to  execu- 
tion, instituted  in  the  court  below  by  appellee,  Trauermau, 
against  Thomas  J.  Hutchinson,  Mary  A,  Hutchinson  and 
Theodore  Hibeler.  The  hearing  of  the  cause  by  the  coart 
resulted  in  a  general  finding  for  appellee  as  against  the 
appellant,  Mary  A.  Hutchinson,  and  that  she  had  in  her 
possession  the  sum  of  |120  in  money  belonging  to  said 
Thomas  J.  Hutchinson,  the  execution  defendant,  which  he 
unlawfully  and  unjustly  refused  to  ftpply  to  the  satisfaction 
of  the  judgment  mentioned  in  such  proceeding;  and  as  to 
the  defendant  Hibeler,  the  court  found  that  he  had  no  prop~ 
erty  in  his  possession  belonging  to  said  Thomas  J,  Hutch- 
inson and  was  not  indebted  to  him.  Upon  its  finding  herein, 
the  court  ordered  and  adjudged  that  appellant,  Mary  A. 
Hutchinson,  should  pay  into  court  said  sum  of  $120  to  be 
applied  to  the  satisfaction  of  said  execution  and  judgment, 
and  that  appellee  recover  of  said  Thomas  J.  Hutchinson  his 
costs  herein  expended. 

From  such  order  and  judgment,  Mary  A.  Hutchinson 
alone  has  appealed  to  this  court  and  has  here  assigned  a 
number  of  errors,  and  these  errors  we  will  consider  in  the 
order  of  their  assignment,  and  decide  ihe  questions  thereby 
presented. 
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1.  The  first  error  of  whiith  appellant  complains  is  the 
OTerruIing  of  her  raotion  to  quash  the  writ  and  order  herein. 
This  motioo  was  in  writing,  upon  the  special  appearance  of 
the  appellant  herein,  for  the  reason  assigned  in  such  uiotioii 
"that,  OB  the  24th  day  of  June,  1885,  the  said  plaintiff  filed 
his  afGdavit  and  complaint  in  said  cause,  aud  that  Raid  writ 
issued  upon  an  order  of  said  court  made  at  said  time;  that 
at  the  time  of  filing  said  complaint  and  the  making  of  said 
order,  and  the  i.s.suing  and  service  of  said  writ,  said  court, 
was  io  regular  session,  and  has  been  continuously  since  in 
regular  session  up  to  the  10th  of  July,  1885;  that  said  writ 
issued  on  the  25th  day  of  June,  1885,  and  was  made  re- 
turnable on  the  7th  day  of  July,  1885,  and  was  served  June 
25i.h,  1885;  and  that  there  is  no  sufficient  affidavit  to  au- 
thorize it."  It  is  manifest,  from  the  reason  asslgm-d  in  this 
motiou,  that  its  only  o))ject  and  purpusu  was  to  question 
"the  sufficiency  of  the  order  and  of  the  affidavit  first  filed 
by  the  plaintiff"  herein.  Ordinarily,  no  doubt,  where  a  writ 
or  order  can  only  be  issued  U)M»n  an  affidavit  or  verified  com- 
plaint, a  raotion  to  qunsh  such  writ  or  order  will  properly 
call  in  question  the  sutfi'.-ieiicy  of  such  affidavit  or  complaint. 
MeGleitnan  v.  Margowski,  90  Ind.  150;  Milligan  v.  State, 
ex  rel.,  97  Ind,  355. 

Thla  is  so  in  all  such  cases,  we  think,  except  where  the 
s'atule  authorizing  and  regulating  the  proceeding  prescribes 
a  different  mode  for  testing  "  the  sufficiency  of  the  order  and 
of  the  afli'lavit."  In  this  latter  case  the  statutory  mode  is, 
of  course,  the  only  mode  which  can  be  safely  pursued,  or  which 
will  properly  present  the  question.  Storms  v.  Stevem,  104 
Iixl.  46,  and  cases  cited.  Our  statute  authorizing  and  regu- 
l&EJng  proceedings  supplementary  to  execution,  after  declar- 
ing that  the  proceedings  in  such  a  case  "shall  be  summary, 
without  further  ph'adinga,"  expressly  provides  that  "the 
sutjciency  of  the  order  and  of  the  affidavit  first  filed  by  the 
plaintiff  may  be  te-sted  by  demurrer  or  motion  to  dismiss  or 
strike  out  the  same."     Section  822,  R.  S.  1881.     It  is  cer- 
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taiD,  thereibre,  as  it  seems  to  us,  that  appellaat's  motion  to 
quash  the  writ  and  order  herein  was  not  authoriKed  by  our 
statute;  that  such  motion  did  not  test  the  sufficiency  of  the 
affidavit  firat  filed  or  of  the  order,  and,  therefore,  that  there 
was  no  available  error  in  overruling  such  motion,  even  if 
such  order  or  such  affidavit  were  clearly  insufficient. 

2.  It  is  next  claimed  on  behalf  of  appellant,  that  the  trial 
court  erred  in  overruling  the  motion  "to  strike  out  the 
amended  complaint  and  affidavit  herein."  Tliis  motion  was 
in  writing,  and  the  only  cause  assigned  therein  for  striking 
out  such  amended  pleadings  was,  "that  the  law  does  not 
warrant  the  filing  of  the  same,  and  that  the  court  haa  no 
jurisdiction  of  the  same."  The  motion  to  strike  out,  we 
think,  was  correctly  overruled.  It  is  settled  by  our  decis- 
ions that  a  proceeding  supplementary  to  execution,  such  as 
the  case  in  hand,  is  a  civil  action.  Burkeii  v.  Solman,  104 
Ind.  6;  Burkett  v.  Bowen,  104  Ind.  184;  Bipu«  v.  Deer,  106 
Ind.  135.  The  modes  of  procedure  and  rules  of  practice 
prescribed  by  our  civil  code  in  civil  actions,  therefore,  are 
all  applicable  in  a  proceeding  supplementary  to  execution, 
except  where  the  statute  authorizing  and  regulating  such 
proceedings  has  expressly,  or  by  fair  construction,  prescribed 
a  different  mode  of  procedure  or  rule  of  practice  therein. 
The  provisions  of  our  statute  in  regard  to  proceedings  sup- 
plementary to  execution  (sections  815  to  822  inclusive,  R. 
S.  1881)  are  wholly  silent  in  respect  to  the  amendment  of 
the  plaintiff's  affidavit  or  verified  complaint  in  such  a  pro- 
ceeding. This  being  so,  we  are  of  opinion  that  the  provis- 
ions of  section  394,  R.  S.  1881,  were  applicable  to  the  case 
in  hand,  that  it  was  competent  for  the  court  below  to  allow 
the  appellee  to  amend  his  affitlavit  or  complaint  herein,  and 
that  the  motion  to  strike  out  such  amended  pleading  was, 
therefore,  correctly  overruled.    Crume  v.  Wilson,  104  Ind,  583. 

3.  The  third  error,  of  which  appellant  complains,  is  the 
overruling  of  her  motion  for  final  judgment  in  her  favor  on 
eustaioing  the  demurrer  to  the  original  complaint  heroin. 
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Thfi  statute  governing  proceedings  suppUnientary  to  execu- 
tion, as  we  have  seen,  provides  that  the  sufficiency  of  the 
original  affidavit  may  be  tested  by  demurrer,  but  it  docs  not 
provide  what  action  the  court  shall  take,  if  it  shall  sustain 
such  demurrer  and  hold  such  affidavit  to  be  insufficient.  In 
such  a  case  we  think  it  was  competent  for  the  court,  under 
the  provisions  of  section  342,  R.  S.  1881,  to  allow  the  plain- 
tiff to  amend  his  original  affidavit  herein.  There  was  no 
error,  therefore,  in  the  overruling  of  the  motion  for  final 
judgment  upon  the  sustaining  of  the  demurrer  to  the  original 
complaint  herein. 

4.  It  is  next  assigned  as  error,  that  the  trial  court  neglected 
and  refused  to  make  a  special  finding  of  the  facts  and  state 
its  conclusions  of  law  thereon,  upon  the  proper  request  of 
the  defendants  herein.  We  are  of  opinion  that  there  is  no 
available  error  in  this  action  of  the  court.  Construing  to- 
gether all  the  provisions  of  our  statute  authorizing  and  reg- 
ulating proceedings  supplementary  to  execution,  and  con- 
sidering the  summary  character  of  such  proceedings,  it  must 
be  held,  we  think,  that  it  never  was  intended  nor  contem- 
plated that,  upon  the  hearing  of  such  a  proceeding,  either 
party  might  require  the  trial  court  to  make  a  special  finding 
of  facts  therein  and  state  its  conclusions  of  law  thereon.  The 
statute  provides  that  such  supplementary  proceedings  may  \tc 
instituted,  heard  and  determined,  and  the  proper  orders  made 
and  enforced,  by  and  before  the  judge  of  the  court,  in  vaca- 
tion, as  well  as  by  and  before  the  court  in  session.  Sections 
815  to  822,  inclusive,  R.  S.  1881.  Our  civil  code  nowhere 
authorizes  or  requires  the  judge  of  a  court,  in  vacation,  in 
any  suitor  proceeding  which  he  may  hear  and  determine  in 
vacation,  at  the  request  of  any  party,  to  make  a  Hj>ecial  find- 
ing of  the  fonts  and  thereon  state  his  conclusions  of  law. 
We  are  of  opinion,  therefore,  that  the  provisions  of  our  civil 
code  requiring  the  special  finding  of  facts  and  the  statement 
of  conclusions  of  law  thereon,  in  an  ordinary  civil  action, 
are  not  and  were  not  intended  to  be  applicable  to  proceed- 
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ings  supplemcQtary  to  cxccutioD,  such  as  the  proceedings  un- 
der consideration.  Upon  the  hearing  of  such  proceedings 
the  action  of  the  court  or  of  the  judge  Id  vacation  "  shall  be 
summary."  McGknnan  v.  Murffowaki,  90  Ind.  150,  and  cases 
there  cited. 

5.  Finally,  appellant's  counsel  earnestly  insist  that  the 
finding  and  order  of  the  trial  court  herein  were  not  sustained 
by  sufBcient  evidence.  We  have  carefully  examined  and  con- 
sidered all  the  evidence  appearing  in  the  record,  and  we  have 
reached  the  conclusion  that  this  last  point  is  well  made  and 
must  be  sustained.  Without  setting  out  or  commenting  on 
the  evidence,  we  are  uf  opinion  that  it  does  not  sustain,  nor 
tend  to  Bu.itain,  the  decision  and  order  of  the  court  below  on 
every  material  point  in  the  case.  In  such  a  case,  as  we  have 
often  held,  the  judgment  below  must  be  reversed.  £utter- 
jield  V.  Triaipo,  (j7  Ind.  338 ;  Kitch  v.  Schoenell,  80  Ind.  74 ; 
Uoby  V.  Pipher,  109  Ind.  S45. 

The  judgment  is  reversed,  with  costs,  aud  the  cause  is  re- 
manded for  a  new  trial  or  hearing,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

ZoLLARS,  C.  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  Oct.  15, 18a7. 


The  Cincinnati,  Hamiltun  and  Indianapoij8  Riiii- 
ROAD  Company  v.  Carper. 

NeOLIOENCE.— J?!-!//™!!'?.  — OiniVr.^RiMfnwr  Takinj  Wrmg  Train  by  Min- 
laJie. — Wliere  a  person  lias  boiiftht  n  ticket  over  a  railroad,  and  by  mis- 
take takes  pasunge  on  tlic  wron^  train,  he  is  a  pa^fteit^r  ko  far  ns  to 
entitle  him  to  protection  aRiiinst  the  ne(rlip?iipc  at  the  company. 

Same. — Directiom  efCondwforlo  Paxum^r.— Contributory  .Vfii/igi-nce.— Where 
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the  directions  of  the  condactor  of  a  passeogar  train  are  within  the 
Mope  of  his  aathority,  and  obedience  to  tliem  will  not  expoGe  a  psB«en- 
ger  to  knowu  or  apparent  danger  which  a  prudent  man  would  not  incur, 
obedience  hy  the  passenger  is  not  contributoiy  negligence,  although  it 
ma^  resnit  in  bringing  injur;  upon  him. 
Saxk. — Principal  and  Agent.— Aulhorilj/  t^  Omdnetor.^- When  Terminated. — 
Rt^xauHnlitg  o^  Catvier  for  Act  (^  Agent. — Where  a  passenger  enters  a 
wrong  train  through  a  mistake  of  his  own,  tlie  authority  of  the  con- 
ductor as  the  representative  of  the  carrier  terminate  when  a  eafe 
alighting  place  is  provided,  and  the  passenger  has  Toluntaril;  left  the 
train  in  safetj.  In  such  case  the  carrier  in  not  responsible  for  any 
advice  or  directions  given  bj  a  conductor  tn  the  passenger  after  he  has 
left  the  train,  and  is  not  liable  for  any  injurv  received  by  him  while 
acting  upon  such  directions  or  adrice,  however  erroneous,  negligent  or 
misleading  the  same  may  have  been. 

From  the  Fayette  Circuit  Court. 
R.  D.  Marshall  and  IF.  C.  Forrcy,  for  appellant. 
B.   F.   Claypool,  J.   H.    Claypool,  J.  8.  Duncan,   C.   W. 
Smith  and  J.  H.  WiUov,  for  apiwlIoL-. 

Elliott,  J. — The  complaint  of  the  appellee  alleges  that 
his  intestate  bought  a  ticket  at  Conncrsville  entitling  him  to 
a  passage  od  the  defendant's  trains  to  Cincinnati, Ohio;  that 
his  intestate  was  a  stranger  in  Connersville,  unacquainted 
with  the  poinia  of  the  compass  at  that  city;  that  on  tlieday  he 
purchased  his  ticket  he  went  to  the  appellant's  depot,  intend- 
ing to  take  passage  on  its  east-bonnd  train,  which,  accordinfj 
to  schedule  time,  pa.<tsed  Connersville  at  eight  o'clock  and 
forty-seven  minutes  p.  m.  ;  that  the  east  and  west-bound 
trains  asually  passed  at  tliat  houi'  at  Connersville;  that  the 
night  on  which  the  appellee's  intestate  intended  to  take  pas- 
sage was  dark;  that,  at  a  short  di?<tancc  to  the  west  of  ap- 
pellant's station,  the  track  passed  over  a  highway  and  a  canal, 
npon  an  elevated  trestle-work  several  hundred  feet  in  length ; 
that  at  a  short  distance  w<'st  of  the  trestle-work  there  was  a 
switch  known  as  Saltei-'s  switch  ;  that  on  the  night  on  which 
the  intestate  intended  tjj  take  pa.'^sage  for  the  cnst,  the  train 
from  the  west  was  behind  time,  and  was  ordered  to  wait  at 
Salter's  switch  for  the  train  from  the  enst ;  ttiat  the  latter 
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train  was  ordered  to  move  forward  and  pass  at  that  point ; 
that  the  conductor  of  that  train  had  notice  of  these  orders; 
that  on  the  arrival  of  the  train  from  the  east,  the  intestate, 
supposing  it  to  be  the  east-bound  train,  entered  it  and  im- 
mediately thereafter  it  departed;  that  shortly  after  the  de- 
parture of  the  train  the  conductor  informed  him  that  he  waa 
on  the  wrong  train,  and  stopped  the  train  a  short  distance 
west  of  the  trestle-work  which  spanned  the  eanui  and  high- 
way ;  that  "  he  careles.sly  and  negligently  directed  the  de- 
ceased to  get  off,  and  at  once  to  walk  back  over  the  railroad 
track  to  Connersville,  informing  him  that  if  he,  the  deceased, 
did  so"  he  would  reach  the  station  in  tiragto  take  passage  on 
the  east-bound  train;  that  at  the  time  the  conductor  gave  these 
directions  he  knew  of  the  existence  of  the  trestle-work,  and 
that  the  east-bound  train  would  in  a  very  few  minutes  pass 
over  that  part  of  the  track  lying  between  the  place  where 
the  deceased  was  directed  to  leave  the  train  and  the  station 
at  Connersville;  that  there  was  no  highway  or  foot-passage 
between  those  points  by  which  the  deceased  could  return  to 
the  station  except  by  passing  along  the  railroad  track ;  that 
the  deceased  was  ignorant  of  the  existence  of  the  trestle-work, 
and  of  the  fact  that  the  east-bound  train  would  soon  pass 
over  the  trestle-work ;  that  the  deceased  undertook  to  obey 
the  directions  of  the  conductor,  and,  without  lanit  or  negli- 
gence on  his  part,  was  struck  and  killed  while  walking  along 
the  track  built  upon  the  trestle-work,' on  his  way  to  the  sta- 
tion at  Connersville. 

Where  a  person  has  bought  a  ticket  over  a  railroad,  and, 
by  mistake,  takes  [wssiige  on  the  wrong  train,  he  is  a  jias- 
senger  so  far  as  to  entitle  him  to  protection  against  the  neg- 
ligence of  the  company.  Colut>tf)itit,etc.,  R,  W.  Co,  v,  Poirdl, 
40  Iiid.  37;  Railway  AecidentLiiw,  215;  Intemaliomil,  etc., 
B.  R.  v.  GUbed,  22  A.  &  E.  R.  R.  Cases,  405 ;  2  Wood  Rail- 
way Law,  1047. 

The  deceased  was,  therefore,  entitled  to  be  treated  as  a 
pas-senger  while  on  the  train,  and  a  high  degree  of  practicable 
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care  to  protect  him  from  injury  was  due  to  him  from  the 
carrier. 

Where  the  directions  of  the  conductor  are  within  the  scope 
of  his  authority,  and  obedience  to  them  will  not  expose  a 
passenger  to  known  or  to  apparent  danger  which  a  prudent 
man  would  not  incur,  obedience  by  the  passenger  is  not  con- 
tributory negligence,  although  it  may  result  in  bringing  injury 
upon  him. 

In  Poo?  V.  Chicago,  etc.,  JR.  W.  Co.,  53  Wis.  657,  and  56 
Id.  227,  the  doctrine  was  stated  somewhat  more  broadly,  and 
it  was  said,  in  speaking  of  the  passenger :  "  He  relied— and  we 
think  he  had  the  right  to  rely — on  the  judgment  of  the  pcr- 
«on  in  charge  of  the  car,  presuming  that  by  following  hia 
directions  in  the  matter  he  would  not  expose  himself  to  any 
nnueceasary  or  unusual  j>eril." 

It  was  held  in  Hangon  v.  Manafield,  etc.,  R.  W.  &  Trans. 
Q>.,  38  La.  Ann.  Ill  (58  Am.  R.  162),  that  one  who  rides  on  the 
loco  motive,  under  the  direction  of  the  "engineer  or  conductor," 
is  not  guilty  of  contributory  negligence,  and  the  court  said : 
"  It  has  also  been  frequently  held,  that  taking  an  unusual 
place  on  a  train,  which  ordinarily  might  he  considered  cou- 
tributory  negligence,  can  not  be  so  regarded  where  the  place 
is  occupied  by  the  direction  or  permission  of  the  conductor." 

We  can  not  concur  in  this  extreme  view  of  the  law.  Our 
conclusion  is,  that  a  passenger  may  safely  rely  on  the  judg- 
ment of  those  placed  in  charge  of  the  train,  where  it  is  not 
plainly  open  to  his  observation  that  reliance  will  expose  him 
to  danger  that  a  prudent  man  would  not  incur,  but  that  he 
can  not  rely  on  their  judgment  where  it  would  expose  him 
to  a  risk  that  a  reasonably  prudent  man  would  not  assume. 
An  American  author  says :  "  If  the  danger  is  obvious,  and 
such  as  a  reasonable  man  woiUd  not  have  incurred,  the  pas- 
senger must  not  assume  the  risk."  2  Wood  R.  W.  Law, 
1121.  It  was  said  by  this  court  in  LouiaHUe,  do.,  R.  R.  Co. 
T.  Kelly,  92  Ind.  371  (47  Am.  Rep.  149),  that  "Our  own 
cases  hold  that  passengers  are  warranted   in  obeying  the 
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dircctious  of  the  agenti  and  wrvants  of  the  carritT,  unless 
such  obcdieuce  leads  to  known  daiifivr  wliich  a  prudent  man 
would  not  (incouiiter."  This  diictiiue  is  suj>i>ortcd  by  our 
iiwu  cases  and  by  the  grtait  weight  oC  authority.  Jefferson- 
vilk  R.  li.  Co.  V.  Swift,  26  Ind.  459;  remisyhania  Co. 
V.  Hoagland,  78  Ind.  203;  Lake  Eric,  dc,  R,  W.  Co.  v. 
Fix,  88  Ind.  381  (45  Am.  Rep.  464) ;  Tcrre  Havie,  etc.,  R. 
R.  Co.  V.  Buck,  96  Ind.  346  (49  Am.  R.  168);  Filer  v.  New 
York,  etc.,  R.  R.  Co.,  49  N.  Y.  47  ;  Filer  v.  New  York,  etc., 
R.  R.  G).,  59  N.  Y.  351 ;  St.  Louis,  He,  R.  R.  Co.  v. 
Oantrell,  37  Ark.  519  (40  Am.  Rep.  105) ;  Fowler  v.  Balti- 
more, etc.,  R.  R.  Co.,  18  West  Va.  579;  Hickey  v.  Boston, 
etc.,  R.R.  Co.,  14  Allen,  429;  Railroad  Co.  v.  Aspelt,  23 
Pa.  St.  147  (62  Am.  Di-c.  323) ;  Philadelphia,  etc.,  R.  R. 
Co.  V.  Boyer,  97  Pa.  St.  91 ;  Indianapolis,  etc.,  R.  R.  Co.  v. 
Horst,  93  U.  S.  291 ;  St.  Louis,  etc.,  R.  W.  Co.  v.  Person,  4 
S.  W.  Rep.  755 ;  Beach  Cout.  Neg.  72 ;  2  Wood  R.  W.  Law, 
1121;  Hutchinson  Carriers,  section  535. 

Under  the  rule  we  have  stated,  the  deceased  can  not  be 
considered  guilty  of  contributory  negligence  upon  the  case 
made  by  the  complaint,  for  it  is  averred  that  he  was  ignorant 
of  the  danger  to  which  the  directions  of  the  conductor  ex- 
posed him,  and  was  free  from  fault  and  negligence.  As  he 
was  free  from  fault  and  ignorant  of  danger,  and  as  the  dan- 
ger was  not  o])en  to  his  observation,  he  can  not  he  regarded 
as  having  done  what  a  reasonably  prudent  man  would  not 
have  done  in  relying  upon  the  directions  of  the  appellant's 
conductor,  if  the  directions  were  given  by  the  conductor 
while  acting  within  the  line  of  his  duty. 

We  come  now  to  a  question  of  much  more  difBculty,  and 
that  is,  were  the  directions  of  the  conductor  given  while  act- 
ing within  the  scope  of  his  authority  ?  It  is  an  elementary 
rule  that  a  prineijal  is  not  bound  by  the  acts  of  his  agent, 
unless  they  are  performed  withiu  the  scope  of  the  authority 
actually  or  ostensibly  conferred   upon  him.     This  rule  ap- 
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pliciJ,  of  course,  to  railmail  corpontioiw  as  well  as  to  natural 
[Hirsuii:^,     Railway  AccitU'iit  Law,  ii'J. 

The  conductor  ota  passenger  train  is  undoubtedly tilotlied 
with  extensive  autliority.  In  disoussiiig  the  subject  Chief 
Justice  Ryan  said:  "Indeed,  as  that  fictitious  entity,  the 
corporation,  can  act  only  through  natural  persons,  its  ofBcera 
and  servants,  and  as  it  of  necessity  comiuiti;  its  trains  abso- 
lateiy  to  the  charge  of  officers  of  its  own  appoiutment,  and 
passengers  of  uccessity  commit  to  them  their  safety  and  comfort 
tn  Iraaaihi,  under  conditions  of  such  [>oril  and  subordihatiou, 
we  are  disposed  to  hold  that  the  whole  power  and  authority  of 
the  corporation, pro  kao  vice,  is  vested  in  these  officers ;  and 
that,  as  to  passengers  on  board,  they  are  to  be  considered  - 
as  the  corporation  itself."  Ba^  v.  Chicago,  etc.,  R.  W.  Co., 
20  Wis.  450.  Speaking  for  the  court,  Campbell,  J.,  said 
of  the  conductor  and  the  company  ;  "  He  represents  theni  in 
the  whole  management  of  his  train."  It  was  also  said:  "He 
occupies  the  same  ix)siri(in  as  the  tmister  of  a  ship."  Great 
Western  R.   W.  Co.  v.  MUler,  19  Mich.  305. 

In  Chicago,  etc.,  R.  W.  Co.  v.  Rosa,  112  U.  S.  377,  the 
court  declared  thaf  the  conductor  represents  the  corporation, 
and  said :  "  If  such  a  conductor  does  not  represent  the  com- 
pany, then  the  train  is  operated  without  any  representative  of 
its  owner," 

Discussing  the  general  subject,  the  Supreme  Court  of 
Pennsylvauia  said  :  "And  where  there  are  no  prescript 
rules,  the  usage  or  common  law  of  railroads  makes  the  con- 
ductor the  responsible  agent  in  the  conduct  of  the  train.  It 
is  of  the  last  importance  to  all  interests,  both  public  and 
private,  that  the  law  should  d<'finc,  with  preci.sion,  to  whom 
the  custody  and  responsibility  of  a  train  of  ears  attaches. 
We  hold  that,  from  the  beginning  to  the  end  of  the  trip, 
whatever  (he  motive  power  employed,  the  conductpr,  and 
nobody  else,  is  the  responsible  party  in  possession  of  the 
train."     Rauch  v.  Lloyd,  31  Pa.  St.  358. 

There   are   many  authorities  which  assert  doctrines  sub- 
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stantially  the  same  as  those  declared  in  the  cases  from  which 
we  have  quoted.  Columbtu,  etc.,  R.  W.  Co.  v.  Powell,  supra  ; 
Terre  Hauie,  etc.,  R.  R.  Co.  v.  McMurray,  98  Ind.  358  (49 
Am.  R.  752)  j  1  Wood  Railway  Law,  449,  and  cases  cited  ; 
Thompson  Carriers,  369. 

But,  broad  as  the  authority  of  the  conductor  is,  it  is  by  no 
means  unlimited;  on  the  contrary,  it  is  limited  to  the  man- 
agement and  control  of  the  train  committed  to  his  care.  He 
has  authority  to  control  the  train  in  its  movements,  and  it  is 
his  duty  to  take  measures  to  preserve  passengers  from  injury 
while  getting  on  the  train,  while  they  are  on  it,  and  while 
they  are  alighting.  In  the  dischai^  of  this  duty  he  must, 
■  as  the  representative  of  the  company,  exercise  a  high  degree 
of  care  and  diligence  ;  but  when  the  relation  of  carrier  and 
passenger  terminates,  the  authority  of  the  conductor,  as  the 
representative  of  the  carrier,  is  at  end.  His  authority  ceases 
when  the  passenger  has  safely  alighted  from  the  train. 

The  company  does  not  vest  him  with  either  apjiarent  or 
actual  authority  beyond  such  as  is  necessary  for  the  proper 
care  of  the  persons  and  property  placed  in  hie  charge  and 
control.  When  the  person  who  enters  as  a  passenger  has 
finally  left  the  train,  the  conductor  no  longer  stands  to  him 
as  the  representative  of  the  carrier.  His  representative 
character  does  not  extend  to  acts  done  after  the  relation  of 
passenger  and  carrier  has  been  severed.  It  is  his  duty  to 
afford  the  passenger  whom  he  directs  to  leave  his  train  a  safe 
alighting  place,  but  he  is  not  bound,  as  the  representative 
of  the  company,  to  look  after  the  passenger  after  he  has  left 
the  train.  It  may  be  that  where  a  passenger  leaves  a  train, 
and  in  malting  his  way  from  the  station  is  Injured  by  the 
negligence  of  other  servants,  the  company  Is  liable.  Imkoff 
V.  Chicago,  etc.,  R.  R.  Co.,  22  Wis.  681 ;  Gayntyr  v.  Old 
Colony,  etc.,  R.  W.  Co.,  100  Mass.  208  ;  Indiana  Central  R. 
ir.  Go.  V.  Hudelaon,  13  Ind.  325.  But,  even  in  such  a  case, 
it  is  doubtful  whether  the  liability  is  that  of  a  carrier  to  a 
passenger;  if,  however,  it  were  conceded  that  the  liability  is 
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of  that  character,  still  the  concession  would  not  avail  the 
appellee,  for  the  question  here  ia  not  what  other  agent'i 
of  the  company  did ;  the  question  is,  what  was  done  bv 
the  conductor,  and  was  it  within  the  scope  of  his  authority  ? 
If  the  ondiictor  had  authority  to  give  the  deceased  direc- 
tions as  to  (he  course  he  should  pui'sue  after  he  Icfl  the  train, 
then,  uimn  the  facts  alleged  in  the  complaint,  the  appellant 
may,  perhaps,  be  liable;  but  if  the  condnctor  had  no  au- 
thority to  give  such  directions,  then  there  can  be  no  liability 
on  the  part  of  the  appellant.  It  is  not  for  the  negligence  of 
any  other  of  the  appellant's  servants  that  a  recovery  is 
sought ;  for  the  negligence  of  the  conductor  is  stated  as  the 
sole  cause  of  action,  and  for  that  negligence  the  appellant  is 
not  liable  unless  he  was,  at  the  time,  acting  as  its  agent  and 
within  the  line  of  his  duty. 

Our  judgment  upon  this  point  is,  that  where  a  passenger 
enters  a  wrong  train,  through  a  mistake  of  his  own,  the 
authority  of  the  conductor  as  the  representative  of  the  car- 
rier terminates  when  a  safe  alighting  place  is  provided,  and 
the  passenger  has  left  the  train  in  safety,  and  that  it  does 
not  extend  so  far  as  to  authorize  the  conductor  to  direct  the 
passenger  what  course  he  shall  pursue  after  leaving  the  train. 
If  the  conductor  had  directed  the  deceased  to  walk  ten  or 
twenty  miles  it  would  hardly  be  contended  that  the  corpora- 
tion was  responsible  for  such  a  direction. and  we  can  not  per- 
ceive that  the  principle  is  different  whether  the  distance  be 
long  or  short.  A  passenger  has  no  right  to  assume  that  the 
«irrier  has  invested  the  conductor  with  authority  to  direct 
bim  to  travel  back  to  a  station  where  he  entered  a  train  by 
mistake,  for  the  conductor  is  neither  actually  nor  ostensibly 
clothed  with  any  such  authority.  If  the  condnctor  had  di- 
rected the  deceased  to  go  to  a  hotel,  or  had  directed  him  to 
walk  back  upon  a  wagon  road,  he  certainly  would  not  have 
been  acting  in  the  line  of  his  duty,  and  we  can  not  discern 
tDj  difference  between  such  cases  and  the  one  under  ezanii- 
VOL.  112.— 3 
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natiun,  for  the  direction  to  go  back  ujran  the  track  can  not 
change  the  legal  teatures  of  the  case.  If  tlie  conductor  had 
rcfu.-sed  to  carry  the  deceased  to  a  regular  etatioD,  or  had 
compelled  him  to  leave  the  train,  an  eswentially  different  ques- 
tion would  have  faced  us;  but  here  the  passenger  left  the 
train  without  compulsion  and  undertook  to  rectify  bis  mis- 
take by  making  his  way  back  to  the  station,  m  that  the  case 
turns  upon  the  question  whether  the  instructions  given  by 
the  conductor  as  to  the  course  the  deceased  should  pursue 
after  leaving  the  train  were  within  the  line  of  his  duty.  It 
is  not  the  theory  of  the  complaint  that  the  conductor  put  the 
deceased  off  the  train  at  an  improper  place;  the  case  is  not» 
therefore,  controlled  by  the  authorities  upon  that  general 
subject.  Nor  is  it  the  theory  of  the  complaint  that  the  con- 
ductor was  guilty  of  negligence  in  directing  the  deceased  to 
aliglit  at  an  unsafe  place,  so  that  the  case  is  entirely  unlike 
that  of  a  conductor  directing  a  passenger  to  step  from  one 
train  to  another,  or  to  alight  upon  a  deTective  or  unsafe  plat- 
form. The  classes  of  cases  mentioned,  and  their  kindred,  are 
therefore  excluded  from  our  consideration  and  decision. 

Counsel  fur  the  appellee  disjjoae  of  the  question  whether 
the  direction  to  the  intestate  to  walk  back  to  the  station  was 
within  the  line  of  the  eonduetor's  duty,  by  asserting  that  it 
is  not  an  open  question  in  Indiana,  and  refer  us  to  the  cases 
of  Oilier  v.  Loumulle,  dc,  R.  W.  Cb.,  98  Ind.  552  (49  Am. 
R.  780);  Evium-ilk,  dr.,  R.  R.  Co.  v.  McKec,  99  Ind.  519 
{50  Am;  li.  102) ;  Tcn-e  Haute,  tic,  li.  R.  Co.  v.  Graham, 
46  Ind.  2:iit;  7h-re  Haute,  etc.,  R.  R.  Co.  v.  Fitz<jerald,\1 
Ind.  79;  IndianapoUa.  etc.,  R.  11'.  Co.  v.  Anthony,  43  Ind. 
183;  Jrfermnville  R.  R.  Co.  v.  Rogers,  38  Ind.  116  (10  Am. 
R.  10;!);  I'eniiHiihasiia  Co.  v.  Uoagtaml,  78  Ind.  203; 
Golumbm,  etc.,  R.  W.  Co.  v.  Powell,  40  Ind.  37;  Great 
Western  R.  W.  Co.  v.  Miller,  19  Mich.  305;  Bos*  v.  Chicago, 
etc.,  R.  W.  Co.,  36  Wis.  450  (17  Am.  R.  495). 

But  these  cases  do  not  meet  the  question  which  controls 
here,  for  they  do  no  more  than  assert  that  for  a  wrong  of  an 
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agent,  whether  wilful  or  negligent,  committed  within  the 
Hue  of  his  duty,  the  corporation  is  responsible,  and  that,  in 
maDflgtug  the  train,  the  conductor  is  tlic  agent  of  the  rail- 
road company.  If  it  were  granted  that  the  act  of  directing 
a  passenger  what  course  to  pursue  after  leaving  a  train  is 
within  the  line  of  the  conductor's  duty,  then  the  path  of  tlie 
appellee  would  be  a  smooth  one,  traversing  solid  ground; 
but  the  path  is  rugged  and  uncertain,  because  the  assump- 
tion which  is  taken  for  granted — that  is,  that  the  act  of  the 
conductor  was  within  the  line  of  his  employment — is  the 
proposition  which  must  be  proved  to  make  progress  to  a  re- 
covery possible.  If  it  can  l>e  assumed  that  a  railroad  com- 
pany actually  or  ostensibly  in  vests  its  conductor  with  authority 
to  direct  passengers  who  by  mistake  enter  the  wrong  train 
what  route  they  shall  take  back  to  a  station  where  they  can 
rectify  their  mistake,  then  these  authorities  might  justly  be 
r^iarded  as  of  controlling  force;  but,  until  the  assumption 
which  lies  at  the  foandation  of  appellee's  theory  is  estab- 
lished, these  authorities  arc  irrelevant  and  inapplicable. 

One  great  reason  why  a  passenger  is  justified  in  obeying 
the  directions  of  a  conductor  is  becau.se  the  conductor  is 
entitled  to  exact  obedience.  His  directions  are  in  the  nature 
of  commands  or  requirements;  he  may,  indeed,  put  them  in 
that  form  ;  it  is,  therefore,  most  reasonable  that  a  passenger 
should  have  a  right  to  rely  on  them  when  they  are  of  that 
nature.  The  directions  given  by  the  conductor  in  this  case 
are  not  of  that  nature,  for  it  in  perfectly  obvious  that  he 
could  not  have  required  or  commanded  the  deceased  to  take 
any  particular  route  back  to  the  station.  It  is  not  to  be  as- 
sumed that  conductors  have  authority  to  bind  the  company 
by  general  directions,  which  are  more  in  the  nature  of  ad- 
vice and  information  than  of  requirements  or  commands,  as 
to  what  a  passenger  shall  do  afler  he  leaves  the  train.  There 
is  an  essential  difierence  between  a  direction  in  the  nature 
of  a  requirement  and  a  direction  in  the  nature  of  advice  or 
ioformatioD,  as  is  strikingly  illustrated  by  the  cases  of  Vi- 
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mont  V.  Chicago,  etc.,  R.  R.  Co.,  28  Am.  &  Eng.  R.  R.  Cases, 
210,  and  JeferaonvilU  R.  R.  Co.  v.  Smjl,  26  lud.  459.  It  ia 
clear  to  our  minds  that,  upon  principle,  a  railroad  com- 
pany is  not  responsible  for  directions  in  the  nature  of  in- 
formation or  advice,  given  to  a  passenger  who,  through  his 
own  mistake,  has  entered  the  wrong  train,  as  to  what  course 
he  shall  pursue  after  leaving  the  train.  This  is  so  because 
the  company  does  not,  either  actually  or  ostensibly,  confer 
upon  tlie  conductor  authority  to  give  directions  of  that  char- 
acter to  passengers  who  have  entered  its  trains  by  mistake 
not  caused  by  any  negligence  on  its  part. 

Appellant'^  counsel  dispose  of  the  question  by  saying: 
"It  was  not  an  opinion  given  or  an  act  done  within  the 
scope  of  his  employment  or  authority,  but  a  friendly  act  on 
the  part  of  the  conductor  toward  the  person  who  had  taken 
the  wrong  train  without  any  fault  or  negligence  on  the  part 
of  the  conductor."  The  only  authorities  cited  are  the  cases 
of  Louisville,  etc.,  R.  W.  Co.  v.  Roland,  63  Ind.  398 ;  Cin- 
cinnali,  etc.,  R.  R.  Co.  v.  Eaton,  53  Ind.  307  ;  and  Evan»ville, 
dc.,  R.  R.  Co.  V.  Dexter,  24  Ind.  411.  But,  as  counsel  for 
the  appellee  justly  say,  "Not  one  of  these  cases  bears  even 
remotely  upon  the  point  to  which  it  is  cited." 

Authorities  upon  the  general  question  are  very  abundant, 
but  upon  the  precise  phase  of  the  question  here  presented 
it  is  for  otherwise.  The  case  of  Iviemational,  etc.,  R.  R. 
Co.  V.  Oilbert,  64  Texas,  636  (22  Am.  &  Eng.  R.  R.  Cases, 
406),  in  some  of  its  features  resembles  the  present  case ;  but 
in  that  case  the  direction  given  by  the  conductor  was  clearly 
within  the  line  of  h^s  duty,  because  it  was  made  to  the  pas- 
senger while  on  the  train,  and  was  a  direction  to  her  to  re- 
main on  it.  The  difference  between  the  two  cases  is  obvious, 
for  here  the  direction  was  as  to  what  the  passenger  should 
do  after  he  had  left  the  train. 

In  Chance  v.  SI.  Louis,  etc.,  R.  W.  Co.,  10  Mo.  App.  351, 
it  was  held  that  a  brakeman  charged  with  the  duty  of  direct- 
ing passengers  where  to  leave  the  cars  had  authority  to  bind 
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die  compaDy  by  directing  the  passenger  to  take  a  prescribed 
way  from  the  train,  and  in  supjwrt  of  this  doctrine  the  oases 
o(  McDonald  v.  Ghieago,  He,  R.  R.  Co.,  26  Iowa,  124,  145, 
and  AUender  v.  Chicago,  etc.,  R.  R.  Co.,  43  Iowa,  276,  were 
cited.  That  case,  liowever,  stand;!  upon  the  rule  that  carriers 
are  bound  to  provide  saft  alighting  places  and  are  bound  by 
the  directions  of  their  employees  respecting  such  places.  That 
ease  is,  therefore,  far  from  holding  that  dirixtions  as  to  the 
course  to  be  taken  afler  the  passenger  has  safely  alighted  are 
within  the  line  of  a  conductor's  duty.  There  is  some  resem- 
blance between  this  case  and.that  of /fu/ieri  v.  New  York  Cen- 
tral R.  R.  Co.,  40  N,  Y.  145,  but  the  court  in  its  opinion 
attached  do  importance  to  the  directions  of  the  conductor, 
and  held  the  company  liable  on  the  ground  of  a  negligent 
breach  of  duty  in  failing  to  make  safe  the  place  where  passen- 
gers entered  and  lefl  its  trains.  We  do  not  deem  it  neces- 
sary to  comment  upon  the  cases  which  hold  the  acts  of  an 
agent  not  to  be  within  his  duty,  but  content  ourselves  with 
referring  to  a  few  of  them  and  to  the  text-books  where 
others  may  be  found :  Gilliam  v,  South  and  North  Ala.  R, 
R.  Co.,  70  Ala.  268;  Nunn  v.  Georgia  Railroad,  71  Ga.  710 
(51  Am.  Rep.  284);  Sevier  v.  Vickshurg,  etc.,  R.  R.  Co.,  61 
Miss.  8  (48  Am.  Rep.  74) ;  2  Wood  R.  W.  Law,  1213. 

The  complaint  can  not  be  upheld  unless  it  be  adjudged 
that  the  conductor  was  not  only  in  the  service  of  the  com- 
pany, but  that  his  instructions  or  directions  were  given  while 
he  was  acting  for  the  company  within  the  line  of  his'duty. 
If  he  was  not  acting  for  the  company  and  within  the  line  of. 
his  duty,  the  company  would  not  be  liable  even  though  he 
was  in  Its  service  and  had  committed  a  wiU'nl  turt ;  but  it  is 
not  the  theory  of  the  eom)>laint  that  he  coniTiiittod  ,«uch  a 
tort,  for  there  is  no  averment  that  the  dccca-iid  was  com- 
pelled or  required  to  leave  the  train.  We  can  not  presume 
that  a  wrong  was  done  by  the  conductor ;  on  the  contrary, 
facts  must  be  alleged  which  warrant  the  conclusion  of  tor- 
tious conduct,  for  the  presumjttlon  is  with  the  defendant,  and 
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not  the  plaintiff,  (yiicago,  etc.,  R.  R.  Co.  v.  Bills,  104  lod. 
13;  Beauchamp  v.  Iniemationcd,  etc.,  R.  R,  Co.,  56  Texas, 
239  (9  Am.  &  Eng.  R.  R.  Cases,  307). 

We  must  conclude  that  the  deceased  willingly  left  the  train, 
for  it  is  not  otherwise  averred ;  and  so,  too,  we  must  conclude 
that  there  was  oo  feult  on  the  part  of  the  conductor  except 
that  of  negligently  instructing  the  deceased  where  and  how- 
to  go  in  order  to  take  the  east-bound  train.  The  utmost  that 
can  he  claimed  for  the  complaint,  with  trace  or  tinge  of  justice, 
is  that  it  shows  that  the  conductor  negligently  gave  instruc- 
tions to  the  deceased  as  to  what  he  should  do  and  where  he 
should  go  after  alighting  from  the  train. 

The  deceased  left  the  train,  we  must  assume,  of  his  own 
free  will,  influenced,  it  may  be,  by  the  instructions  of  the 
conductor,  but  not  constrained  by  them.  Thus  he  severed  the 
relation  of  passenger  and  conductor,  and  thus  he  passed  from 
the  conductor's  supervision  and  control.  We  can  not  think 
that  the  latter's  authority  went  with  the  deceased  from  the 
train,  controlling  and  protecting  him  on  his  way  to  the  sta- 
tion. If  the  conductor  had  instructed  the  deceased  to  take 
a  carriage  and  ]>a8B  over  a  turnpike  the  company  would  not, 
it  seems  to  us,  have  been  liable,  even  though  the  conductor 
may  have  known  that  there  was  a  broken  bridge  or  a  pitfall 
on  the  road  which  the  deceased  could  not  avoid.  Neither 
would  there  have  been  liability  if  the  conductor  had  assumed 
to  direct  the  deceased  to  take  a  foot-path  which  he  knew  no 
man  could  traverse  in  safety.  The  principle  which  rules  the 
real  case  against  the  appellee  is  the  same  as  that  which  governs 
the  supposed  cases,  and  that  principle  h,  that  the  conductor, 
as  the  representative  of  the  com|»any,  had  neither  actual  nor 
ostensible  authority  to  instnict  one  who  had  voluntarily  left 
his  train, what  path  or  mad  ho  should  walk  to  reach  a  distant 
station. 

Judgment  reversed. 

Filed  Oct  11,  1887. 
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Os  Petition  for  a  Rehea&inq. 

Mitchell,  C.  J. — We  liavo  again  examined  thiB  cauBe,  and 
have  also  given  attentive  consideration  to  the  able  argument 
filed  in  support  of  the  petition  for  a  rehearing. 

Recognizing  the  force  of  some  of  the  points  mode  la  the 
aignment,  we  nevertheless  adhere  confidently  to  the  conolu- 
aoDS  reached  in  the  original  opinion. 

The  case  is,  in  some  of  it^  features,  analogous  in  priQciple 
irith  Lewia  v.  Flint,  etc.,  R.  W.  Co.,  54  Mich.  65,  wherein, 
after  full  examination  of  the  subject,  it  was  held  that  the 
railway  company  incurred  no  liability. 

The  petition  is  overruled. 

Filed  Dec.  1,  1887. 
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PROKimoRY  Note. — Dati/ of  Muker  la  Aiieeriain  Prnpfr  Pmoit  la  Wham  Pof- 
maU  ShoaU  be  Made.— It  is  the  duty  of  one  hnving  a  inntiire<l  outstand- 
ing note,  in  which  no  specific  place  of  payment  i«  appointed,  to  seek  out 
the  persons  entitled  u>  receive  payment  and  diaclini^  his  debt,  withont 
waiting  until  those  so  entitled  estnliliili  their  ri^lit. 

Same-— IftatK  of  Pni/ee.— D/ceilenls'  Bi/n/ts.— /n'er(n(. — AbaUmtnl  af.—Fitt/- 
uml.— Uponthededthot  the  pay**  "f"  mntiirod  promissory  nnle,  interest 
(fill  not  abate  thereon,  Bltliniieh  llie  maker  hns  tlie  money  set  npartwitli 
which  to  pay  it,  ami  nlthoiieli  tliere  it  no  administration  on  tlie  estate, 
I'le  minor  heirs  of  tlic  decc3!<ed  arc  Kitlinut  guardians,  and  it  is  uncer- 
t;iin  as  to  whether  there  is  indeht(^lne!^  against  the  estate.  If  the 
maker  desires  to  escape  the  payment  of  interest  he  should  cause  leltera 
of  administration  to  insoe,  and  ))ny  the  debt  to  tlie  administrator. 
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Same. — /nJeresI  After  Jfa/uri(y. — CotdraH. — Where  a  proraissorj  not*,  by  its 
terms,  becomes  due  at  it  specified  time  subsequent  to  the  death  of  a  third 
party,  who,  during  bia  lifetime,  is  to  receive  the  interest  thereon,  and  pro- 
vides that  on  the  death  of  such  party  interest  shall  cease,  such  latter 
stipulation  will  operate  to  relieve  the  maker  from  the  payment  of  in- 
terest from  the  death  of  such  party  until  the  maturity  of  the  note,  after 
which  iDlerest  is  recoverable  at  the  statutory  rate. 

From  the  Marion  Superior  Court. 

E.  Marsh  and  W.  W.  Cook,  for  appellants. 

F.  Rand  and  J.  M.  Winters,  for  appellee. 

Mitchell,  J. — This  was  a  suit  by  the  appellants  against 
Andrew  F.  Corey  to  recover  upon  three  promissory  notes. 
The  only  matter  in  controversy  is  the  right  of  the  appel- 
lants to  recover  interest  on  the  notes  after  they  matured. 

The  facts  are  embodied  in  a  special  finding  of  fects  by  the 
court.  So  fer  as  materia!  to  be  stated,  they  are  as  follows : 
On  the  12th  day  of  March,  18G8,  in  order  to  effect  a  family 
settlement  between  himself  and  his  brothers  and  sister,  and 
presumably  to  adjust  and  equalize  certain  advancements 
made  by  his  father,  the  appellee,  Andrew  F.  Corey,  executed 
the  notes  in  suit,  payable  to  Samuel  Corey,  William  M. 
Corey,  Amanda  M.  Guild  and  the  heirs  of  John  J.  Corey, 
deceased.  One  note  for  six  hundred  dollars  was  payable  one 
year  after  the  death  of  John  Corey  and  Mary  Corey,  his 
wife ;  the  second,  for  a  like  amount,  matured  two  years  after 
the  death  of  the  persons  last  above  named,  and  the  third,  for 
eight  hundred  dollars,  fell  due  in  three  years  after  their 
death.  There  was  a  stipulation  in  each  of  the  notes  tliat 
interest  should  be  payable  annually  at  the  rate  of  ten  per 
cent,  during  the  lives  of  John  and  Mary  Corey,  and  each 
note  contajncd  a  stipulation  that  interest  was  "  to  stop  at  the 
death  of  the  -said  John  and  Mary  Corey."  John  Corey  dicil 
Juno  30th,  1872,  and  Mary,  his  wife,  died  on  the  31st  day 
of  August  following;  so  that  the  first  note  fell  due  August 
31st,  1873,  the  second  August  31fit,  1874,  and  the  third  one 
year  later.     During  the  lives  of  John  and  Mary  Corey,  the 
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iDterest  was  paid  acconliog  to  the  stipulation  in  the  notes^ 
aod  after  their  death,  as  the  notes  matnrcd,  the  amounts  due 
Samuel,  William  M,  and  the  heirs  of  John  J.  Corey,  de- 
ceased, respectively,  were  paid  in  full.  The  amount  due 
Amanda  M.  Guild  was  not  paid  at  maturity,  for  the  reason 
tliflt  rihe  died  intestate  in  1873,  after  the  death  of  her  lather 
and  mother,  but  before  the  first  note  fell  due.  She  left:  sur- 
viving a  husband  and  five  children,  who  succeeded  to  her 
rights  in  the  maturing  notes.  The  finding  does  not  disclose 
tlie  ages  of  the  children,  but  it  appears  that  some  of  them 
were  minors  at  the  time  of  their  mother's  de:}th,  and  some 
of  them  continued  in  their  minority  at  the  beginning  of 
this  suit  in  1886.  Amanda  M.  lived  and  died  in  Hancock 
county.  She  left;  no  debts,  and  there  was,  consequently,  no 
administration  of  her  estate,  but  the  appellee,  who  resided 
in  Marion  county,  did  not  know  whethpr  her  estate  was  in- 
debted or  not.  In  1883,  Horace  Guild,  the  surviving  hus- 
band of  Amanda  M.,  died  intestate.  His  estate  was  settled 
in  due  course  of  law.  In  1884,  Mary  M.,  a  nyirrlcd  daugh- 
ter of  Amanda  M.  and  Horace  Guild,  died,  leaving  a  sur- 
viving husband  as  her  only  heir.  She  left-  no  debtj^,  and 
there  was  no  administration  of  her  estate.  Franklin  Steele 
was  afterwatds'appointcd  guardian  of  the  persous  and  estates 
of  Annie  and  Jesse,  minor  heirs  of  Amanda  M.  and  Horace 
Guild.  So  far  as  appears,  there  had  been  no  guardian  for 
the  minors  prior  to  this  appointment. 

The  notes  in  suit  wtre  secured  by  a  duly  recorded  mort- 
gage covering  rea)  estate,  owned  by  the  defendant,  situate  in 
Marion  county.  It  does  noi  appear  that  any  proceedings 
had  been  taken  to  establish  the  right  of  the  heirs  of  Amanda 
iL  Guild  to  receive  that  portion  of  the  money  due  tiiem,  or 
that  any  notice  had  ever  been  given  to,  or  ilemand  made 
npon,  the  defendant  for  payment.  It  is  found  tliat  he  had  a 
sufficient  amount  of  money  eoiistautiy  on  hand  to  pay  tlie 
amount  due  on  the  notes,  and  that  ever  since  they  matured 
he  baa  beeo  willing,  able  and  anxious  to  pay  them  to  any 
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person  or  persons  legally  authorized  to  receive  the  money, 
and  enter  satisfaction  of  the  moi-tgage ;  but  that  he  did  not 
have  the  money  separate  and  set  apart  from  other  money  fur 
the  special  purpose  of  paying  the  notes. 

The  appellee  appeared  without  process  upon  the  filing  of 
the  complaint,  and  with  his  answer  tendered  to  and  deposited 
5ve  hundred  dollars  with  the  court,  which  is  found  to  be  the 
fnll  amount  due,  unless  the  plaintifl^  are  entitled  to  recover 
interest. 

As  conclusions  of  law,  the  court  stated  that  the  plainti^ 
were  entitled  to  recover  the  principal,  but  that  they  were  not 
entitled  to  recover  interest  or  costs.  Judgment  was  given 
accordingly,  over  the  appellants'  exceptions  to  the  conclu- 
sions of  law  stated. 

In  support  of  the  conclusions  stated  by  the  court,  it  is 
^-laimed  that,  because  the  appellee  was  constantly  ready  and 
able  to  pay  tlie  money  to  any  person  or  persons  who  would 
<4tablish  a  right  to  receive  it  and  release  the  mortgage,  and 
because  the  appellants  &iled  in  any  manner  to  establish  such 
right,  interest  is  not  recoverable.  It  is  suggested,  moreover, 
that  the  stipulatioo  contained  in  the  notes,  to  the  effect  that 
interest  should  stop  afler  the  death  of  John  and  Mary  Corey, 
prevented  the  recovery  of  interest  after  the  maturity  of  the 
notes. 

By  the  terms  of  the  contract  no  interest  was  provided  for 
as  between  the  payees  and  maker  of  the  notes.  As  between 
them  the  notes  matured  and  were  payable  in  one,  two  and 
three  years,  respectively,  after  the  death  of  John  and  Mary 
Corey,  without  interest.  The  interest  reserved  was  for  the 
benefit  of,  and  was  payable  annually  at  the  rate  of  ten  per 
cent,  to,  the  father  and  mother  during  their  joint  lives,  and 
to  the  survivor,  upon  the  death  of  either,  during  his  or  her 
life.  Upon  the  doaih  of  tlio  survivor,  and  until  each  note 
matured,  interest  was  suspended  by  an  express  stipulation 
that  interest  should  stop  after  their  death. 

This  last  stipulation  can  not,  however,  be  construed  ao  as 
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to  effect  a  suspension  of  interest,  in  case  the  amounts  due  were 
voluntarily  withheld  from  the  persons  entitled  thereto  afler 
the  maturity  of  the  notes. 

Interest  on  the  loan  or  forbearance  of  money,  goods,  or 
things  in  action,  accrues  and  Is  ordinarily  recoverable  by 
force  of  the  statute,  and  not  according  to  tlie  ancient  common 
law,  which  made  it  both  unlawful  and  a  crime  to  take  interest. 
H-axo'  V.  Boas,  66  Ind.  1. 

Section  5200,  R.  S.  1881,  provides,  among  other  things, 
that  "  On  money  due  on  any  instrument  in  writing,  *  *  * 
interest  shall  be  allowed  at  the  rate  of  six  dollars  a  year  on 
one  hundred  dollars." 

After  the  time  stipulated  for  payment  the  amount  due  on 
each  of  the  several  notes  was  money  diie  upon  an  instrument 
in  writing,  and  in  the  absence  of  any  contract  rate  having 
been  fixed  between  the  payees  and  maker,  the  statute  required 
the  allowance  of  six  per  cent,  interest  from  the  time  the  prin- 
cipal debt  ought  to  have  been  paid,  unless,  from  some  cause 
which  the  appellee  could  not  control,  the  right  to  make  pay- 
ment was  suspended  by  law.  Oitg  of  J^eraonmlU  v.  PaUet' 
*»,  26  Ind.  16  (89  Am.  Dec.  448) ;  Kellenberga-  v.  Foremnan, 
13  Ind.  476;  Brown  v.  Raitvmy  Pass.  Assurance  Co.,  45 
Mo.  221  ;  Knickerbocker  Ins.  Oo.  v.  Gould,  80  111.  388;  2 
Daniel  Xeg.  Insts.,  section  1513. 

As  there  is  no  claim  of  a  tender  having  been  made  until 
after  the  beginning  of  the  suit,  we  need  give  the  subject  of 
abatement  of  interest  by  tender  no  further  consideration. 

The  inquiry  which  remains  is,  did  the  facts  that  no  admin- 
istration was  had  upon  the  estate  of  Amanda  M.  Guild,  and 
no  guardian  appointed  for  her  minor  heirs,  or  that  the  ap- 
pellants did  not  by  some  method  have  their  right  to  receive 
paymentof  the  notes  judicially  established,  suspend  the  right 
of  the  appellee,  or  legally  rct-train  iiim  from  makin^  pay- 
ment of  the  notes,  in  «ufh  a  sense  as  that,  notwithstanding  the 
statute,  the  interest  abated  ? 

We  know  of  no  principle  .or  authority  which  justifies  an 
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affirmative  answer  to  this  inquiry.  The  facts  found  by  the 
court  present  the  ordinary  case  of  a  debtor  whose  maturing 
obligation  becomes,  by  the  death  of  his  creditor,  part  of  the 
assets  of  a  decedent's  estate. 

After  the  death  of  any  one  some  brief  period  must  neces- 
sarily intervene  before  letters  of  administration  can  issue. 
Whether  letters  be  issued  soon  or  late,  or  in  case  none  at  all 
should  issne,  no  sufficient  reason  is  thereby  furnished  for  the 
abatement  or  suspension  of  interest  upon  written  instruments 
which  evidence  money  due  the  decedent's  estate. 

If  it  were  conceded  that  interest  can  not  be  recovered 
which  has  accrued  during  a  period  in  which  a  debtor,  who 
has  set  the  money  apart  to  pay  a  matured  debt,  has  been  re- 
strained by  law  from  making  payment  (Sutherland  Damages, 
692,  et  paasim),  still  the  appellee's  case  would  not  be  aided 
by  the  concession. 

In  view  of  statutes  which  authorize  probate  courts  to  issue 
lettera  of  administration  to  any  competent  inhabitant  of  the 
county  after  a  limited  time,  or  in  cases  of  delay  to  summarily, 
upon  application,  issue  special  letters,  one  who  is  indebted  to 
an  estate  can  suffer  no  substantial  restraint  from  paying  bis 
debt  if  he  wishes  to  exercise  his  rights.  If  delay  results  it 
must  be  on  account  of  the  non-action  or  neglect  of  the  debtor 
to  avail  himself  of  the  opportunities  which  the  law  affords, 
and  for  delay  so  occasioned  a  debtor  may  not  avoid  the  pay- 
ment of  interest  which  is  allowable  by  a  positive  statute. 

If  the  appellee  had  doubts  concerning  the  indebtedness  of 
Mrs.  Guild's  estate,  or  whether  he  could  safely  pay  his  debt 
to  the  heirs,  or  if  there  was  a  question  concerning  who  were 
legally  entitled  to  receive  payment  as  heirs,  or  if  some  of 
those  entitled  were  minora,  the  appointment  of  an  adminis- 
trator, which  ho  couid  have  secured  without  cost  or  diffi-  . 
culty,  would  have  solved  all  the  doubts  and  removed  all  pos- 
sible embarrassments.  Having  the  power  to  act,  he  was  not 
restrained.     Supincness  is  not  legal  restraint.     The  case  is 
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controlled  in  principle  by  the  ruling  in  Jones  v.  Detchon,  91 
Ind.  154. 

It  was  the  duty  of  the  appellee,  as  it  is  the  duty  of  all 
who  have  matured  outstanding  notes,  in  which  no  Speeifio 
place  of  payment  is  appointed,  to  seek  out  the  persons  enti- 
tled to  receive  payment  and  discharge  their  debts,  without 
waiting  until  those  entitled  have  ctitablished  their  right. 
King  V.  Finch,  60  Ind.  420. 

Having  elected  to  wait  until  those  entitled  brought  him 
into  court,  it  must  be  held  that  he  did  so  upon  the  condition 
that  he  pay  interest  as  the  statute  provides. 

As  it  is  found  that  the  estate  of  Amanda  M.  Guild  was  not 
indebted,  there  is  no  obstacle  in  the  way  of  the  heirs  main- 
taining this  suit.  Sailer  v.  Salter,  98  Ind.  522;  Holzman  v. 
Hi&ben,  100  Ind.  338 ;  Langsdale  v.  Wooikii,  99  Ind.  575. 

The  fact  that  the  heirs  were  entitled  to  collect  the  amount 
dae  their  deceased  ancestor,  without  an  administrator,  did  not, 
however,  prevent  the  appellee,  or  any  other  person  interested, 
Jrom  securing  the  appointment  of  an  administrator  if  he  had 
80  desired. 

The  judgment  is  reversed,  with  costs,  with  directions  to 
the  court  below  to  restate  its  conclusions  of  law  in  accordance 
vith  this  opinion. 

FiledSept.  29, 1SS7. 

Ox  Petition  for  a  Rehearing. 
Mitchell,  C.  J. — It  seems  hardly  necessary  to  say  that 
the  opinion  given  on  the  original  hearing  was  not  intended 
to,  and  does  not,  iu  any  way  affect  the  rule  upon  the  subject 
of  interest,  as  announced  in  Ki/</ore  v.  Powers,  5  Blackf.  22, 
and  the  later  case  of  Shaw  v.  Righy,  84  Ind.  375  (43  Am. 
R.  96).  These  cases  hold,  in  effect,  that  the  interest  recov- 
erable on  a  contract  which  stipulates  the  rate  to  be  paid,  is  at 
tlie  same  rate  after  as  before  the  maturity  of  the  contract. 
Obviously,  however,  these  cases  do  not  hold,  nor  do  any  oth- 
ers that  we  are  aware  of,  that  in  case  the  contract  stipulates 
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that  a  sum  of  money  shall  be  paid  at  a  cerbiin  day,  withoat 
interest,  it  shall  continue  to  run  indefinitely  without  interest 
until  payment  iB  enforced.  After  maturity  the  money  is  due 
upon  an  instrument  in  writing,  and  as  there  never  had  been,  in 
the  case  supposed,  any  contract  rate  fixed,  the  statute  fixes 
the  rate  at  six  per  cent.  This  was  decided,  in  efifeot,  in  the 
recent  case  of  Kopelke  v.  Kopelke,  post,  p.  435. 

In  the  present  ca.%  there  was  no  contract  fixing  the  rate 
of  interest  between  the  maker  and  payees  of  the  note.  The 
stipulation  that  interest  should  stop  after  the  death  of  John 
and  Mary  Corey  was  equivalent  to  a  stipulation  that  from 
their  death  until  the  maturity  of  the  notes,  respectively,  the 
notes  should  run  without  interest.  After  the  maturity  of 
the  notes,  the  amount  represented  by  each  became  money 
dne  upon  an  instrument  in  writing,  and  the  interest  recover- 
able was  controlled  by  the  statute. 

Nothing  further  need  be  said,  except  to  observe  that  the 
original  opinion  contains  no  intimation  that  the  appellee 
might  have  procured  himself  to  be  appointed  administrator 
of  the  estate  in  question.  It  remains  true,  nevertheless,  that 
any  one,  no  matter  where  he  resides,  who  shows  that  he  is 
interested  in  an  estate,  and  that  a  necessity  exists  for  the 
appointment  of  an  administrator,  so  as  to  enable  persons 
who  are  indebted  to  make  payment,  may  secure  the  appoint- 
ment of  an  administrator,  if  none  has  been  appointed,  and 
the  statutory  time  for  making  application,  by  those  having 
the  preference,  has  expired. 

The  petition  is  overruled, 

Filed  Dec.  2,  1887. 
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No.  1 3,453. 

The  Pennsylvania  Company  v.  Spaulding. 

Railroad. — iVimte  Oroaingi, — Land-Oiuner  Btgairtd  to  Keep  Gala  QoKit. — 
SalnU.— Negligaiet.— Under  the  provisiona  of  the  act  of  April  8th,  1885, 
the  land-owner  for  whose  benefit  a  priviite  farm  croiising  is  maintained 
b  rei]u!red  to  keep  the  gates  thereto  closed,  and  the  railroad  companj  is 
exonerated  from  liability  for  damages  resulting  from  his  failure  so  to 
do,  eicept  where  the  injury  or  killing  of  animals  is  caused  by  the  neg- 
ligence of  its  Berrant*. 

Same.  —  Oatite-Guard»  and  Oo»^Fenee>  ai  iYivaie  Oroisingt  not  lUqatred. — A 
railroad  company  is  not  required  to  construct  or  maiDtaia  cattle-gaardB 
or  CTOss-fencee  at  a  private  farm  crossing. 

From  the  Bartholomew  Circuit  Court. 
S.  ^anmfer,  for  appellant. 
ir,  Dixon,  for  apixiUce. 

Z0LL.ARS,  C.  J. — Appellee's  aDJinal  was  killod  upon  a|>- 
pellaut's  railway  by  a  train  of  its  cars  subseqiieat  to  the 
takiog  eflfcct  of  the  acts  of  1885  in  relatiou  to  fenciug  rail- 
ways.    Acts  1885,  pp.  148,  224. 

The  aaimal  strayed  into  a  field  of  one  Spurgin,  whose  land 
la  separated  by  appellant's  right  of  way.  From  there  It 
passed  to  the  railway  through  a  gate  at  a  private  farm  cross- 
ing, coiistructed  for  the  use  and  benefit  of  Spurgin  long  be- 
fore the  passage  of  the  acts  of  188-5.  After  the  passage  and 
taking  effect  of  those  acts  the  railway  company  neglected  to 
keep  the  gates  closed,  although  it  had  knowledge  that  they 
were  left  open  by  Spurgin.  There  being  no  wiug  or  cross- 
fences  from  the  gates  to  the  railway  track,  and  no  cattle- 
guards  across  the  track,  the  animal  passed  along  the  right  of 
way  or  track  for  some  fifty  yards  from  the  place  of  entry,  and 
iras  there  killed. 

The  foregoing  iacts  are  substantially  those  stated  in  ap- 
pellee's oomplaiDt.    In  addition  thereto,  the  manner  in  which 
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the  i-ailway  company  acquired  its  right  of  way  iu  1851  ia 
stated,  with  the  conclusion  by  the  pleader  that  it  was  not 
acquired  by  condemuatiou.  And  eo,  in  the  answer  by  the 
railway  company,  the  mauoer  of  acquiring  the  right  of  way 
in  stated,  substantially  as  iu  the  complaint,  with  the  pleader's 
concliiHion  that  it  was  by  condemuation  proceedings. 

Those  matters  seem  to  have  been  inserted  in  the  pleadings 
upon  the  theory,  on  the  part  of  appellee  at  least,  that  the 
manner  in  which  the  right  of  way  was  acquired  might  affect 
the  liability  of  tlie  railway. 

No  question  of  negligence  in  the  killing  of  the  animal  is 
made.  Appellee's  case  is  based  upon  the  ground  that,  as  the 
gates  were  left  open,  the  railway  was  not  securely  fenced,  and 
that,  therefore,  the  railway  Company  is  liable  under  the  stat- 
utes in  relation  to  fencing  railways. 

The  liability  of  the  railway  company  in  this  case,  as  in  the 
recent  case  of  ITunl  v.  Lake  Shore,  etc.,  R.  W.  Co.,  post,  p. 
69,  is  dependent  upon  the  construction,  scope  and  effect  to 
be  given  to  the  acts  of  April  8th  and  13th,  1885,  supra. 

Appellee  contends : 

1st.  That  the  act  of  April  8th  is  applicable  only  where 
the  private  crossing  is  over  a  right  of  way  acquired  by  "  con- 
demnation and  appropriation."  , 

2d.  That  the  act  is  applicable  only  to  crossings  con- 
structed since  it  took  effect. 

3d.  That  the  purpose  of  the  act  was  to  enable  adjacent 
land-owners,  whose  land  is  separated  by  the  railway,  to  force 
a  private  crossing  over  the  track,  and  to  define  the  rights  and 
liabilities  of  such  land-owners  and  railway  company  as  be- 
tween them,  aud  that  it  in  no  way  affects  the  liabilities  of 
railway  companies  to  others  than  the  pei-sons  for  whose  con- 
venience such  crossings  may  be  constructed  and  maintained. 

4th.  That  section  five  of  the  act  of  April  13lh,  1885,  is 
invalid,  because  not  embraced  in  the  title  of  the  act. 

Appellee's  counsel  further  states  his  position  thus :  "  Even 
if  the  acts  of  April  8th  and  13th,  188-5,  as  between  the  pub- 
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lie  and  railway  company,  relieve  the  company  from  all  duty 
of  keeping  gates  at  private  crossings  closed,  yet  they  do  not 
repeal  by  any  implication  that  portion  of  section  4031,  R.  S. 
ISSI,  under  whicb  it  is  the  duty  of  railway  companies  to 
putcattle-guards  at  private  crossings,  *  *  *  In  other  words, 
if  the  public  have,  by  the  acts  of  1885,  lost  the  right  to  look 
to  both  the  railway  company  and  the  land-owner  to  keep 
gates  at  private  crossings  closed,  they  have  not  lost  the  right 
to  demand  of  railway  companies  that  cattle-guards  shall  be 
placed  at  such  crossings." 

With  the  exception  of  the  last,  the  foregoing  questions 
were  made  and  argued  in  the  case  of  Hunt  v.  Lake  Shore, 
■etc.,  R.  W.  Co.,  gupra.  Those  questions  were  examined  and 
decided  in  that  case  adversely  to  appellee's  contention  here. 
With  the  decision  iu  that  case  we  are  satisfied,  and  need  not 
repeat  wliat  was  there  said.  It  remains  to  examine  the  last 
position  stated  by  counsel. 

Wilhout'deterniiuing  here  whether  or  not  any  portion  of 
former  statutes  in  relation  to  fencing  railways  is  in  force  not- 
withstanding the  acts  of  1885,  it  is  sufficient  for  the  pur- 
poses of  this,  case  to  hold  that  it  must  be  regarded  as  an 
assumption  to  say  that  it  was  the  duty  of  railway  companies, 
under  section  4031,  R.  S.  1881,  to  cotistnict  and  n>a!ntain 
cattle-guarda  at  private  farm  crossings.  Such  an  inference 
might  be  drawn  from  the  case  of  Grand  Eapkh,  etc.,  R.  R. 
Co.  V.  Jones,  81  lad.  523,  but  that  case  was  explained  and 
limited  in  the  later  case  of  Wabash  R.  W.  Co.  v.  Williamson, 
104  Ind.  154.  It  was  there  said :  "  What  was  said  in  that 
case  [the  Jonea  case],  however,  as  to  the  necessity  of  having 
suitable  cattle-pits  at  an  established  crossing  of  a  railroad 
txack,  was  rather  of  an  abstract  character,  and  had  a  proper 
reference  more  particularly  to  cro,ssinga  of  public  highways, 
and  to  such  other  places  on  railroad  tracks  as  are  generally 
used  as  crossings,  with  the  consent  of  the  proper  railroad 
companies."  It  was  further  said  that  in  the  Jones  case  llic 
Vol.  112.— 4 
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liability  of  the  railroad  company  was  placed  upon  the  ground 
that  the  gate  at  the  crossing  had  not  been  kept  closed. 

In  the  case  of  Bond  v.  Eoansvilk,  etc.,  R.  R.  Co.,  100  Ind. 
301,  it  was  held,  in  effect,  that,  under  the  statutes  prior  to- 
those  of  1885,  which  included  section  4031,  R.  S.  1881,  no- 
duty  rested  upon  railway  companies  to  construct  wing  fences- 
and  cat  tie -guards  at  private  farm  crossings. 

Of  course,  to  so  place  cattle-guards  as  to  keep  animals- 
from  the  ti'aek  at  a  private  crossing  would  be  to  destroy  the 
crossing  for  all  purposes;  and  to  piace  such  guards  acn)B8. 
the  track  on  either  side  of  such  crossing  would  be  of  no- 
avail  without  fences  from  the  guards  to  the  fences  on  either 
side  of  the  right  of  way.  Such  guards  and  fences  woulil 
confine  the  crossing  to  a  fixed  limit,  an<l  prevent  animals 
from  stmying  along  the  track  beyond  it,  but  it  is  not  at  ail 
certain  tiiat  they  would  materially  lessen  the  liability  of 
injury  or  death  to  animals  passing  through  the  open  gates. 

It  is  altogether  pn>bable  that  on  account  of  such  guaixls 
and  cross-fences,  and  the  consequent  want  of  means  Of  escape 
along  the  side  of  the  track,  frightened  animals,  inside  the 
o{>en  gates,  might  run  upon  the  track  at  the  crossing  and  be 
there  injured  or  killed.  However  that  might  be,  it  is  cer- 
tain that,  under  the  statutes  prior  to  the  acts  of  1885,  such, 
guards  and  cross-fences  would  not  exonerate  the  railwar 
company  from  liability  for  the  injury  or  death  of  animals 
going  upon  the  track  through  gates  at  farm  crossings. 

In  the  case  of  Indianapolis,  etc.,  R.  W.  (Jo.  v.  Thomas,  84 
Ind,  194,  the  railway  company  sought  to  protect  itself  from 
liability  by  showing  that  it  had  placed  cattle-guards  at  the 
private  crossing.     The  defence  was  held  to  be  insufficient. 

The  ground  of  liability  in  all  the  eases  under  those  stat- 
utes was  the  failure  of  the  railway  company  to  maintain  a. 
secure  fence,  which  included  the  keeping  of  gates  at  farm 
crossings  closed,  and  not  the  want  of  cattle-guards  or  cross- 
fences. 

Railway  companies  were  held  bound  to  keep  their  rights- 
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of  way  securely  fenced,  and  to  thus  keep  animals  from  their 
tracks.  If  they  ueglected  to  do  ao,  and  animals  passed  to  the 
track  through  insecure  fences,  or  open  gates  at  farm  cross- 
mgs,  and  were  there  injured  or  killed,  the  companies  were 
held  liable,  except  to  the  owner  for  whose  benefit  the  crosa- 
mg  was  maintained,  without  any  reference  to  what  may  have 
been  done  in  the  way  of  placing  cattle-guards  or  cross- 
feuoea  at  such  crossings. 

The  duty  to  fence  the  right  of  way  of  railway  companies 
has  been,  and  now  is,  a  purely  statutory  dntv.  Under 
former  statutes,  that  duty  resulted  from  the  liabili'cy  imposed 
by  those  statutes.  The  duty,  therefore,  extended  to  nothing 
except  what  was  necessary  to  escape  that  liability.  That 
being  so,  it  would  seem  to  follow  that  as  the  construction 
and  maintenance  of  cattle-guards  and  cross-fences  at  private 
farm  crossings  wonid  not  exonerate  railway  companies  from 
liability  for  the  injury  or  killing  of  animals  upon  the  track 
at  such  crossings,  there  was  no  duty  resting  upon  them  to 
construct  or  maintain  such  guards  and  fences. 

By  the  statutes  of  1885,  Acts  1885,  pp.  148,  224,  the  duty 
of  fencing  portions  of  their  tracks,  as  tlierein  specified,  in- 
cluding all  places  where  farm  gates  and  crossings  could  be  of 
service  to  any  one,  is  positively  enjoined  upon  railway  com- 
panies. As  we  have  said,  that  duty  is  purely  a  statutory 
daty.  Railway  companies  might  have  escaped,  and  may 
still  escape,  the  liability  imposed  by  the  several  statutes,  by 
performing  the  duty  as  the  statutes  required,  and  still  re- 
qnire,  and  they  conid  not,  and  can  not,  escape  it  in  any 
other  way.  ^ 

The  statutes  have  at  no  time  required  cattle-guards  and 
cross-fences  to  be  placed  at  private  crossings.  They  have 
been  enacted  and  construed  upon  the  theory  that  gates  at 
SQch  crossings  should  be  kept  closed,  so  as  to  prevent  the 
ingress  of  animals  to  the  railway  track ;  that  when  thus 
closed,  there  is  no  need  of  cattle-guards  and  cross-fences  at 
inch  croesings;  and  that  the  construction  and  maintenanoe 
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of  them  by  railway  companies  at  such  crossJDgswill  not  ex- 
onerate tlicm  from  whatever  liability  there  may  be  for  the 
injury  or  killing  of  animals  that  go  upon  the  track  through 
the  open  gates. 

Under  the  acta  of  1885  the  duty  on  the  part  of  railvray 
companies  to  fence  the  specified  portions  of  their  tracks  does 
not  result  from  the  liability  prescribed,  as  under  former  stat- 
utes ;  but  the  liability  is  fixed  for  a  ueglect  of  the  duty  pos- 
itively enjoined.  Under  former  statutes  there  was  no  duty 
where  there  was  no  liability.  Under  tlie  acts  of  1885  there 
is  no  liability  where  there  is  no  duty.  As  already  stated,  by 
those  acts  the  duty  of  fencing  their  tracks  as  therein  specified 
is  positively  enjoined  upon  railway  companies.  Those  acts, 
however,  transfur  from  the  railway  company  to  the  land- 
owner, for  whose  convenience  private  farm  crossings  are 
maintained,  the  duty  of  keeping  the  gates  at  such  crossings 
closed. 

Section  five  of  the  act  of  April  13th,  1885,  provides  that 
all  gates  and  bare  at  farm  crossings  shall,  in  the  absence  of 
a  contract  or  agreement  to  the  contrary,  be  constructed  and 
maintained  and  kept  closed  by  the  owner  of  such  crossing. 

Sections  two  and  three  of  the  act  of  April  8th,  1885,  make 
it  the  duty  of  the  land-owner,  for  whose  benefit  the  crossing 
is  maintained,  to  keep  the  gates  closed,  and  exonerate  the 
railway  company  from  liability,  except  where  the  injury  ot 
killing  of  animals  is  caused  by  the  negligence  of  its  servants. 

Those  acts  no  more  require  cattle -guards  and  cross-fences 
at  private  farm  crossings  than  did  the  former  statutes.  It 
was  not  contemplated  in  the  passage  of  the  acts  that  gates  at 
such  crossings  shall  be  left  open,  although  the  duty  of  keep- 
ing them  closed  is  transferred  from  the  railway  company  to 
the  land-owner  for  whose  benefit  they  may  be  maintained. 
If  kept  closed,  as  it  is  contemplated  they  shell  be,  there  will 
be  uo  need  of  cattle-guards  and  cross-fences  at  the  crossing. 
If  left  open  by  the  land-owner,  such  guards  and  fences  would 
not  prevent  injury  to  animals  upon  the  crossing.     Cattle- 
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guards  and  cross-fences  were  held  to  be  necessary  under 
former  statutes,  and  are  required  by  the  acts  of  1885  to  be 
placed  at  public  roads  and  highway  crossings.  -  The  reason 
of  that  requirement  ia,  that  at  such  opea  and  public  crossings 
there  is  no  other  way  of  preventing  the  iogres.^  of  aoinials 
to  portions  of  the  railroad  not  so  crossed  by  the  public,  and 
required  to  be  fenced.  That,  reason  can  not  obtain  where  a 
private  crossing  is  enclosed  by  gates. 

Upon  the  whole  case  our  conclusion  is,  that  upon  the  facts 
pleaded  the  railway  company  is  not  liable,  and  that,  there- 
fore, the  court  below  erred  in  overruling  appellant's  demurrer 
to  appellee's  complaint. 

The  judgment  is  reversed,  at  appellee's  costs,  and  the  cause 
is  remanded,  with  directions  to  the  court  below  to  sustain 
sppellant'e  demurrer  to  the  complaint. 

Filed  Oct  12, 1887. 


No.  12,947. 
Babnabd  et  AL.  V.  Brown  et  al. 

ExEccnoN. — Extmpliim. — Property  Etempt  Urvffecled  by  E:ct<iilirm  Lien. — 
Property  ecempt  from  execution  is  unaffected  by  execution  liens,  and 
miy  be  sold  or  exchanged  while  writs  of  execution  are  in  the  hands  of 
the  proper  officer. 

SiVE.— Sale  1^  Real  Ilttate  Rrrmpl.—  Hifihls  nj  nmnUe.—Jii,!irmrni.—Art:«n. 
— Danand. — Where  one  who  has  n  riel't  to  the  benefit  of  the  exemption 
l»w  owns  property,  real  and  personal,  the  aRdreRnte  value  of  which  is 
less  than  f600,  and  sells  the  real  estate,  there  being  at  the  lime  judj;- 
tnente  against  him,  which  ore  liens  on  such  real  cntate,  lie  and  hin 
grantee  may  maintain  a  joint  nctton  to  have  the  latter'^  title  to  auch 
real  estate  quieted  and  freed  from  the  apparent  lien  and  encunibrnnce 
of  sQch  jadgments,  and  the  property  of  tlie  former,  owned  at  the  time 
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of  such  conTeyance,  set  off  lo  him  as  exempt  from 
demand  b  necessary  to  the  msintenance  of  such  action. 

From  the  Elkhart,  Circuit  Court. 

D.  Zook,  A.  8.  Zook  and  J.  M.  Vanjleet,  for  ftppellauts. 

H.  D.  WiUoa  aod  8.  J.  N<yrtk,  for  appellees. 

NiBLACK,  J. — Complaint  by  Edward  P.  Brown  and  David 
Ullerj  against  James  Barnard,  Bennett  Lyman ,  James  Sims, 
John  S.  Gould,  Charles  Fleetwood,  George  H,  Wells,  Meyer 
M.  Jacobs,  Lewis  Heilbrenner,  William  D.  Messenger,  Will- 
iam Shearer  and  Samuel  J.  Shearer,  to  have  certain  apparent 
liens  on  real  estate  caircellcd  and  discharged. 

As  causes  of  complaint  it  was  alleged  that,  on  the  17th 
day  of  November,  1883,  the  defendants  Jamps  Barnard  and 
Bennett  Lyman  recovered  a  judgment  against  the  plaintifl 
Brown,  before  a  justice  of  the  peace  of  Elkhart  county,  for 
the  sum  of  $9,10  and  costs  of  suit,  taxed  at  $5.91 ;  that,  on 
the  15th  day  of  January,  1884,  a  duly  certified  transcriptot' 
said  judgment  was  filed  and  properly  reconled  in  the  office 
of  the  clerk  of  the  Elkhart  Circuit  Court;  that,  on  the  26th 
day  of  November,  1883,  the  defendant  Sims  also  recovered 
judgment  before  the  Kirae  justice  of  the  jwace  for  the  sum 
of  $73.73  and  costsof  suit,  taxed  at  $5.76;  that,  on  the  15th 
day  of  January,  1884,  a  certified  transcript  of  that  judgment 
was  also  filed  and  recorded  in  the  office  of  the  said  clerk  of 
the  Elkhart  Circuit  Court ;  that,  on  the  29th  day  of  January, 
1884,  the  defendants  Gould,  Fleetwood  and  Wells  likewise  - 
recovered  a  judgment  before  the  same  justice  against  the 
plaintiff  Brown  for  the  sum  of  $68.95,  a  transcript  of  which 
said  judgment  was  likewise  filed  and  recorded  in  the  same 
clerk's  office  on  the  6th  day  of  February,  1884;  that,  on  the 
31st  day  of  January,  1884,  the  defendant  Messenger  recov- 
ered a  judgment  against  the  ]>laiiititF  Bnnvn  before  tlie  same 
justice,  for  a  sum  of  money  not  specifically  iiami'd,  a  tran- 
script of  which  judgment  was  in  like  manner  filed  and  re- 
corded in  the  same  clerk's  uRiee  ;  tliat,  on  said  31st  day  of 
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January,  1884,  the  defoDdauts  Jacobs  and  Heilbienner  also 
recovered  a  judgment  ^;ainst  the  plaintiff  Brown  before  the 
same  justice,  for  the  sum  of  $32.45,  a  transcript  of  which 
judgment  was,  also,  on  the  6th  day  of  February,  1884,  filed 
and  recorded  in  the  same  clerk's  office  j  that,  on  the  afore- 
said 31st  day  of  January,  1884,  the  defendants  Shearer  and 
Shearer  likewise  recovered  a  judgment  before  the  same  jus- 
tice against  the  plaiutilT  Browu  ibr  $41-82,  a  traoHcript  of 
which  was  likewise  filed  and  recorded  in  the  same  clerk's 
office  on  said  6th  day  of  February,  1884;  that  at  and  prior 
to  the  times  of  filing  the  several  transcripts  of  said  judg- 
r.ients,  respectively,  the  plaintiff  Brown  was  the  owner  of  a 
<-jrtain  lot  in  the  town  of  Nappanee,  in  said  county  of  Elk- 
liart,'OD  which  there  existed  two  mortgages,  amounting  to 
the  aggregate  sum  of  $470;  that  said  Brown  at  the  time 
-fiwned  personal  projierty  of  the  value  of  $223;  that  said  lot, 
when  valued  subject  to  said  mortgages,  and  said  personal  prop- 
<Tty  together  amounted  to  less  than  $600;  that  said  Brown, 
l*iug  unable  to  take  up  ami  discharge  said  mortgages,  and 
being  desirous  of  saving  the  loss  and  expense  of  a  foreclosure 
and  sale  under  the  same,  sold  said  lot  to  his  co-plaintiff, 
Ullery,  on  the  IStli  day  of  February,  1884,  for  the  sum  of 
4800,  and  that,  on  that  day,  together  with  his  wife,  conveyed 
tiie  same  by  warranty  deed  to  him,  the  said  Ullery;  that  out 
of,  and  as  a  part  of,  said  purchase-money  the  said  Ullery  was 
to,  and  did,  pay  ofif  said  mortgages;  that  for  the  remainder 
of  said  purchase-money — that  is  to  say,  for  the  sum  of  $315 — 
he  executed  his  promissory  note  to  the  said  Brown ;  that  the 
said  Brown  was  then,  and  for  the  preceding  four  years  had 
been, a  bpnafide  resident  and  householder  of  Elkhart  county, 
and  was  then,  as  well  as  at  the  time  said  judgments  were 
rendered  against  him,  entitled  to  have  an  amount  of  prop- 
erty not  exceeding  in  value  the  sum  of  $600  as  exempt  from 
execution;  that,  on  the  20tli  day  of  November,  1883,  the 
defendants  Barnard  and  Lyman  caused  an  execution  to  be 
issued  on  the  judgment  obtained  by  them,  as  above  stated. 
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and  that  od  the  22d  day  of  said  month  of  November  the  said 
Brown  filed  a  schedule  of  his  property  with  the  constable 
holding  said  execution,  and  asked  to  have  the  property 
therein  described  set  off  to  him  as  exempt  from  sale  on  such 
execution  ;  that,  on  the  6th  day  of  DecerabtT,  1883,  the  de- 
fendant Sims  procured  an  execution  to  be  issued  on  the  judg- 
ment obtained  by  him,  and  caused  the  same  to  be  delivered 
to  a  constable  for  service,  and  that,  on  the  29th  day  of  said 
month  of  December,  the  said  Brown  filed  with  the  constable 
a  schedule  of  his  property,  both  real  and  personal,  and  asked 
that  said  property  be  set  off  to  him  as  exempt  from  such 
execution. 

Copies  of  both  of  said  schedules  were  filed  with,  and  made 
a  part  of,  the  complaint. 

A  schedule  purporting  to  contain  a  list  of  all  the  prop- 
erty owned  by  Brown  at  the  time  of  the  commencement  of 
this  suit,  was  also  filed  with,  and  made  a  part  of,  the  com- 
plaint. But  there  was  no  averment  as  to  the  total  value  of 
the  property  described  in  any  one  of  the  schedules. 

As  a  conclusion,  the  complaint  demanded  that  the  prop- 
erty described  in  the  last  named  schedule  should  be  ordered 
to  be  set  apart  to  Brown  as  exempt  from  execution ;  that  the 
liens  seemingly  created  by  the  filing  and  recording  of  the 
transcripts  of  judgments,  as  herein  set  forth,  upon  the  lot  so 
sold  by  Brown  to  Ullery,  be  decreed  to  be  cancelled,  and  in- 
operative and  void  as  against  said  lot;  that  UUerv's  title 
should  be  quieted,  and  that  the  plaintiffs  might  have  ail  other 
proj>er  relief. 

The  defendants  demurred  severally  to  the  complaint,  upon 
the  ground  that  the  facts  alleged  by  it  were  insmfiicient  to 
constitute  a  cause  of  action  against  any  one  of  them,  but 
their  demurrer  was  overruled  as  to  all.  They  then  answered 
in  denial,  and  the  court,  after  hearing  the  evidence,  came  to 
the  conclusion  that  all  the  material  facts  allege<!  in  the  com- 
plaint were  true;  that  Brown  was  entitled  to  have  all  the 
property  owned  by  him  at  the  time  he  conveyed  the  lot  ia 
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question  exempted  from  execution ;  that  Ullery  was  entitled 
to  hold  the  lot  iu  controversy  free  from  any  encumbrances 
by  reason  of  the  matters  stated  in  the  complaint,  and  decreed 
accordingly. 

Error  is  assigned  onIya|>on  the  overruling  of  the  demurrer 
to  the  complaint. 

The  objections  to  the  complaint  are : 

Firat.  That  it  did  not  aver  the  value  of  Brown's  real  estate 
at  a  ay  time. 

Second.  That  it  did  not  allege  that  Brown  had  no  other 
real  estate  besides  the  lot  sold  to  Ullery. 

TTiird.  That  it  did  not  show  that  Brown  had  no  other  real 
estate  at  the  time  the  transcripts  were  filed. 

Fourth.  That  it  did  not  allege  that  the  defendants  had 
ever  issued  executions  on  their  judgments,  or  that  they  had 
ever  attempted  or  threatened  to  enforce  their  judgments 
against  the  lot  in  question,  or  that  they  even  knew  of  the 
existence  of  the  lot. 

FifiA.  That  it  did  not  state  the  value  of  Brown's  personal 
property  at  the  time  of  filing  the  complaint. 

Sixth.  That  it  did  not  assert  a  demand  and  a  refusal  by 
the  defendants  to  relinquish  all  claim  against  the  lot  con- 
veyed to  Ullery. 

This  proceeding  was,  in  some  of  its  features,  a  novel  one, 
bntttwas  undoubtedly  within  the  power  of  the  circuit  court 
to  grant  the  relief  demanded  if  the  facts  relied  on  were  suf- 
ficiently well  pleaded  to  justify  it  in  doing  -so.  If  the  object 
Bought  had  been  simply  to  have  an  amount  of  property,  not 
exceeding  in  value  the  sum  of  $600,  set  olT  to  Brown  as  ex- 
empt from  execution,  it  might  have  hoen  well  objected  that 
another  and  a  different  method  of  proceeding  had  boon  ex- 
pressly provided,  and  one  to  which  Ullery  was  not  a  pmiHT 
party;  but  the  purpose  had  in  view  in  this  case  was  much 
more  comprehensive  in  its  scope.  Its  claim  for  relief  rested 
upon  equitable  principles  recognized,  but  not  declared,  by 
statute. 
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The  chief  and  oontrolIiDg  purpoae  was  to  have  Ullery's 
title  to  the  lot  described  quieted,  upon  the  alleged  groDod 
tliat  it  was,  under  the  circumstaunes,  equiti^ly  exempt  from 
(;zecut.iuD  on  all  the  judgments  set  forth  in  the  complaint. 

The  circuit  court  might,  with  propriety,  have  required  the 
complaint  to  be  made  more  certain  and  specific  in  some  re- 
spects ;  but  we  regard  it  as  feirly  inferable  from  the  aver- 
ments of  that  pleading  that,  for  the  three  months  immediately 
preceding  the  conveyance  of  the  lot  to  UUery,  Brown  was 
the  owner  only  of  the  lot  and  of  J223  worth  of  personal 
property,  and  that  both  did  not  exceed  in  value  the  net  8um  of 
#600,  and  that  this  conditioQ  of  things  existed  at  tlie  time 
of  the  conveyance. 

Conceding  this  condition  of  things  to  have  existed  at  that 
time,  and  for  near  three  months  previously,  as  we  construe 
the  complaint  to  have  substantially  averred,  the  recording  of 
the  judgments  iu  the  clerk's  office  did  not  create  any  lien 
upon  the  lot. 

Property  exempt  from  execution  is  uuafieeted  by  execu- 
tion liens,  and  may  be  sold  or  exchanged  even  while  writs 
of  execution  are  in  the  hands  of  the  proper  officer.  Free- 
man Executions,  section  197;  Godman  v.  Smith,  17  Ind.  152; 
Taylor  v.  Dueaterberg,  109  Ind.  165. 

The  material  inquiry,  therefore,  as  to  the  value  of  Brown's 
|iroperty  had  relation  to  the  time  of  the  conveyance,  and  not 
to  the  time  of  the  commencement  of  this  suit. 

For  these  reasons  the  averments  as  to  the  issuance  of  ex- 
ecutions on  some  of  the  judgments,  and  as  to  the  filing  of 
certain  schedules  of  his  property  by  Brown,  were  immaterial 
to  the  essential  matter  of  inquiry  concerning  the  value  of 
Brown's  property. 

JTo  demand  was  nenossary  to  the  maintenance  of  this  action. 
The  appellants  had  filed  iranscrlpts  in  the  clerk's  office,  and 
had  thus  placed  themselves  in  a  position  to  proceed  against 
Brown's  real  estate  whenever  they  might  choose  to  do  so. 
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This  constituted  an  element  of  disturbance  to  Brown,  and  a 
«Ioud  apon  Ullery's  title,  suEBcient  to  justify  a  resort  to  legal 
prooeedinga  for  the  relief  prayed  for. 

The  circuit  court  did  not,  as  we  beUeve,  err  in  overruling 
die  sevenil  demurrers  to  the  oomplaint. 

The  judgment  is  affirmed,  with  costo. 

Filed  Oct  12, 18»7. 


The  Locisvillb,  New  Alijaxy  axd  Chicago  Railway 
Company  v.  Phillips, 

Bailroad. — Nfgligerux.—BigM  of  Publle  lo  Use  of  Track  Laid  in  Strtd.— 
Trapaia. — Where  &  railroad  track  ia  luid  in  a,  public  HCreel,  the  rights  of 
the  public  and  the  railroad  companj  respecting  the  use  thereof  are 
mataal,  though  those  of  the  latter  are  paramoant.  A  person  is  not  a 
trapueer  who  walka  along  Buch  track,  and  if  in  so  doing  his  foot  be- 
eomeis  fasteued  in  an  opening  which  exists  hj  reason  of  the  negligent 
construction  of  the  track,  and  he  is  ran  upon  by  a  train  of  the  railroad 
company,  which  is  negligently  rnannged,  he  being  without  fault,  the  rail- 
road company  is  liable  for  the  injuries  snstnined. 

TiUABCB. — ^fading.— Ecideaet. — A  verdict  will  not  be  disturbed  on  ae- 
connt  of  an  immaterial  variance  between  the  pleading  and  proof. 

Prom  the  Lawrence  Circuit  Court. 

Q.  W.  FriedleyaaA  W.  H.  J/ardn,  for  appellant. 

/.  R.  East,  W.  H.  East  and  O.  W.  Cooper,  for  appellee. 

Elliott,  J. — The  appellee  alleges  in  the  first  paragraph 
of  his  complaint  that  the  track  of  the  appellant  is  Iai<l  upon 
fiailroad  street,  in  the  city  of  Btoomington,  for  the  distance 
of  the  one-half  of  a  mile;   that  it  cros.'^es  several  streets, 
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among  others  Fourth  aad  Fifth  streets;  that  ia  coQStructiag- 
the  track  a  space  of  three  or  four  inches  wa^  left  betwecu  the 
guard-rail  and  the  rails  of  the  track  ;  that,  on  the  27th  day 
of  December,  1882,  the  appellee,  without  any  fault  or  neg- 
ligence oa  hU  part,  was  cro.ssiiig  the  track  and  caught  his 
foot  in  the  space  between  the  guard-rail  and  the  rails  of  the 
track  ;  that  the  appellant  negligently  and  carelessly  ran  one 
of  its  trains  upon  the  appellee  while  his  foot  was  fastened 
between  the  rails,  and  greatly  injured  liim. 

The  second  paragraph  of  the  complaint  contains  substan- 
tially the  same  allegations  as  to  the  appellant's  negligence  in 
running  a  train  upon  the  appellee  while  his  foot  was  fastened 
between  the  rails,  aa  to  his  own  care,  and  as  to  the  occupancy 
of  Railroad  street  by  the  appellant's  track,  but  it  also  alleges 
that  for  the  use  of  persons  travelling  upon  the  street  the  ap- 
pellant had  constructed  and  maintained  a  walk  or  platform, 
and  that  it  was  guilty  of  negligence  id  constructing  and  main- 
taining the  walk,  thereby  eudaagering  the  life  and  limbs  of 
those  who  travelled  over  it. 

There  was  no  demurrer  addres.'jed  to  the  complaint,  nor  is 
there  any  attack  upon  It  that  we  can  properly  notice,  although 
counsel  have  as-signed  as  error  rulings  upon  demurrers  to  each 
paragraph  of  the  complaint.  We  do  act,  therefore,  pa.ss  upon 
the  -sufSciency  of  the  complaint,  but  confine  our  decision  to 
such  questions  aa  are  properly  presented. 

The  material  facts  which  are  established  by  the  evidence 
are  these  :  In  ISo'l  the  track  of  the  appellant  was  constructed 
upon  and  along  Railroad  street,  in  the  city  of  Bloomington, 
and  lias  since  been  matntaiood  and  used.  Between  the  tracks 
of  the  company,  and  on  each  side,  the  ground  is  covered  l)y 
planks.  On  the  27th  day  ol  December,  1882,  the  appellee, 
a  lad  about  eight  years  of  age,  was  sent  on  an  errand,  and 
passed  down  Fifth  street  until  he  reached  Railroad  street,  and 
there  entered  upon  the  track  laid  in  that  street;  from  this 
point  he  walked  toward  Fourth  street,  and  when  opposite 
the  appellant's  depot,  and  within  twenty  feet  of  Fourth  street. 
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his  foot  was  caught  between  the  rail  of  the  track  and  the 
plank  OR  the  inside  of  the  track.  His  foot  was  so  firmly 
&stened  that  he  ooald  not  extricate  it,  and  while  he  was  than 
&stened  a  train  of  cars  was  run  upon  him  and  he  was  very 
severely  maimed  and  injured.  The  employees  of  the  appel- 
lant were  guilty  of  negligence  in  the  management  of  the 
train,  but  there  was  no  intentional  of  wilful  wrong  on  their 
part.  The  track  was  negligently  constructed  and  maintained, 
and  was  in  such  a  condition,  through  the  fault  of  the  com- 
pany, as  to  endanger  the  lives  and  limbs  of  those  walking 
along  the  track  laid  in  the  street. 

It  is  important  to  keep  in  mind  the  feet  that  the  injury  to 
the  appellee  did  not  occur  at  a  street  crossing,  but  at  a  point 
on  the  track  laid  along  a  street  twenty  feet  uorth  of  the 
cmssiog.  If  the  injury  had  been  caused  solely  by  the  neg- 
ligence  of  the  appellant  in  constructing  or  maintaining  the 
crossing,  there  would  be  no  doubt  as  to  the  appellee's  right 
of  recovery,  for  it  is  the  duty  of  a  railroad  company  to  main- 
tain street  or  highway  crossings,  changed  by  it  for  its  own 
purpose  and  convenience,  in  a  reasonably  safe  condition  for 
passage.  Delzell  v.  Indianapolis,  etc.,  R.  R.  Co.,  32  Ind.  45 ; 
Indianapolis,  etc.,  R.  R.  Co.  v.  Stout,  53  Ind.  143 ;  Louis- 
tille,etc.,  R.  iV.  Co.  V.  Smith,  91  Ind.  119  ;  SoiUh,  etc.,  R.  R. 
Co.  V.  McLendon,  63  Ala.  266 ;  Kelly  v.  Southern,  etc.,  R.  R. 
0>.,  28  Minn.  98 ;  OVwer  v.  Northemtern  R.  W.  Co.,  9 
Eng.  Rep.  (Moak)  350 ;  2  Wood  Railway  Law,  1382. 

But  the  appellee  was  not  injured  at  a  cros.sing,  so  that  the 
rule  we  have  stated  can  not  directly  apply,  although  the 
principle  which  it  asserts  may  exert  an  important  influence 
in  the  decision  of  the  ease;  for,  if  the  place  where  the  injury 
was  inflicted  was  still  a  street,  the  principle  the  rule  embodies 
does  exert  a  potent  influence.     2  Wood  Railway  Law,  958. 

If  the  place  where  the  accident  occurred  was  exclusively 
the  track  of  the  railroad  company,  in  which  the  public  had 
no  rights,  then  there  can  be  no  recovery  on  the  sole  ground 
that  the  employees  of  the  appellant  were  negligent  in  the 
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management  of  the  traiu  which  ran  upon  the  appellee,  for  it 
does  not  appear  either  by  positive  evidence  or  by  inferenoe 
that  they  knew  tliat  the  lad  was  fastened  to  the  track.  Had 
they  known  of  his  anfoitimato  Eituation  it  would  have  been 
their  duty,  even  had  he  been  on  a  track  in  whit^  the  com- 
pany's right  was  exclusive,  to  have  used  reasonable  effort  to 
bring  the  train  to  a  stop.  If  the  employees  see  a  man  bound 
to  the  rails  in  time  to  check  the  train,  they  must  use  reason- 
able measures  to  check  it,  and  not  suffer  it  to  run  upon  the- 
helpless  man;  but,  if  they  do  not  see  him  in  time  to  check 
the  train,  the  company  can  not  be  held  liable;  nor  could  it, 
even  in  such  a  case,  be  held  liable  unless  the  employees  knew 
of  the  helpless  condition  of  the  person  on  the  track,  In- 
dianapolis, etc.,  R.  M'.  Co.  V.  Pitzer,  109  Ind.  179  ;  Lafaydte, 
etc.,  n.  K  Co.  V.  Hufman,  28  Ind.  287 ;  Lake  Shore,  etc.,  R, 
B.  Co.  V.  Miller,  25  Mich.  274. 

On  the  hypothesis  that  the  place  where  the  appellee  received 
his  injury  was  exclusively  the  roadway  of  the  company,  some- 
thing must  be  superadded  to  the  negligence  of  those  in  charge 
of  the  train  in  order  to  justify  a  recovery.  On  that  hypothesis- 
much  more  must  be  shown. 

If  the  plaoe  where  the  lad  caught  his  foot  between  the  rail 
and  the  plank  was  the  roadway  of  the  company  to  the  ex- 
clusion of  the  rights  of  the  public,  then  there  can  be  no  re- 
covery, even  though  the  way  was.  so  unsafe  that  no  citizen 
could  walk  along  it  without  injury  comiug  upon  him.  If 
the  way  was  the  exclusive  roadway  of  the  company,  in  which 
the  public  had  no  right  of  passage,  then  the  company  would 
not  be  liable  to  one  who  walked  along  it,  unless  the  injury 
inflicted  upon  him  was  the  result  of  wilful  or  intentional 
misconduct.  But  if  it  was  a  street  which  the  public  had  a 
right  to  use,  then,  although  it  may  have  been  occupied  by  the 
track  of  the  company,  the  person  who  walks  upon  it  is  not 
a  trespasser.  It  is  true  that  circumstances  may  make  him 
guilty  of  contributory  negligence  that  will  defeat  a  recovery, 
but  the  mere  &ct  that  he  walks  upon  the  highway  does  not 
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make  him  a  trespa&ser,  although  the  railroad  compuny  hag  it8 
track  laid  in  th<*  iiiirliway.  A  trcspasst-r  liai^  no  right  to 
I'xact  care  from  a  railroad  company ;  but  ono  who  is  uot  a 
trespasser  has  a  iij;ht  to  esact  a  reasoimble  degree  of  care,  if 
he  id  not  himself  in  fault. 

'  It  is  Dot  necessarily  inferable,  because -both  the  railroad 
company  and  the  public  have  rights  in  a  street  or  high- 
war,  that  one  who  enters  on  the  track  in  the  street  is  a  tres- 
passer; nor,  indc'd,  can  it  be  inferred  from  that  fact  alone 
that  he  is  guilty  of  negligence.  If  the  way  retained  its  char- 
acter as  a  public  one,  it  was  not  a  wrong  on  the  part  of  the 
citizen  to  carefully  pass  over  it,  even  though  it  be  conceded 
that,  so  far  as  respects  the  running  of  trains,  the  right  of  the 
company  is  paramount.  Although  this  right  of  the  com- 
pany ii  paramount,  still  a  right  of  action  may  exist  in  favor 
of  one  who  is  injured  by  (he  negligence  of  the  company's 
servants.  It  may  he  true,  and  probably  is  true,  that  the  rail- 
road company  has  the  superior  right.  Cinciimati,  etc.,  It.  R. 
Cb.  V.  Butler,  103  Ind.  31.  It  can  not,  however,  be  inferred 
from  this  that  the  citizen  has  no  right  to  use  the  track  for 
passage ;  he  does  have  that  right,  but  it  is,  perhaps,  sub- 
ordinate to  the  right  of  the  company. 

The  cases  relied  upon  by  appellant's  counsel  certainly  do 
not  sustain  the  doctrine  that  the  paramount  right  of  the  com- 
pany absolves  it  from  duty  to  those  who  walk  along  the  way 
upon  which  its  tracks  are  laid. 

The  first  case  cited  is  Barker  v.  Hudson  River  R.  R.  Ch., 
4  Daly,  274.  All  that  is  decided  in  that  case  is  that  a  cart- 
man  is  bound  to  get  off  the  track  when  he  sees  a  train  ap- 
proaching, and  that  the  ordinary  rules  of  the  road  do  not 
apply.  But  it  ia  tacitly  conceded,  if,  indeed,  not  directly  af- 
firmed, that,  where  a  track  ia  laid  in  a  street,  the  public  may 
still  use  it,  subject  only  to  the  right  of  the  railroad  company 
to  move  its  trains  over  the  track. 

The  second  of  the  cases  cited,  and  the  one  chiefly  relied 
on,  18  that  of  ^mmerman  v.  HannibeU,  etc.,  R.  R.  Co.,  71  Mo. 
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476.  lu  that  case  it  -waa  conceded  that  as  to  crossings  the 
rights  of  the  citizea  are  paramount,  but  that  where  the  track 
19  laid  along  a  street  it  is  otherwise.  We  agree  to  the  doctrine 
ilmt  the  rights  of  the  railroad  are  paramount  so  far  as  the 
rimning  of  trains  is  coneerned,  but  we  thiuk  that  it  is  so  also 
a^  to  crossings,  for  citizens  must  concede  the  superior  right 
of  passage  to  the  trains  of  the  company,  wherever  the  trains 
are  rightfully  run.  But  the  court  did  not  bold  the  injured 
person  to  he  a  wrong-doer  because  he  undertook  to  walk  on 
the  track,  but  he  was  held  guilty  of  contributory  negligence 
in  carelessly  going  on  the  track  in  front  of  an  approaching 
ti-aio.  It  is  obvious  that  the  case  we  are  commenting  on 
does  not  decide  that  the  paramount  right  of  the  railroad 
company  excludes  all  persons  from  travelling  along  the  street 
occupied  by  the  track ;  for  what  it  decides  is,  that  one  who 
does  travel  along  it  must  not  be  guilty  of  contributory  neg- 
ligence, thus  fully  conceding  that  one  who  does  exercise  care 
may  rightfully  travel  along  11;. 

The  case  of  Lake  Shore,  etc.,  M.  R.  Co.  v.  Hart,  87  111. 
629,  is  not  in  point  fur  several  reasons,  but  it  is  enough  to 
eay  that  the  injured  man  was  at  the  time  of  his  injury, as  the 
court  declares,  "  walking  laterally  upon  the  track  where  it 
was  exclusively  the  private  right  of  way  of  the  railroad  com- 
pany." 

The  case  of  IVilbrand  v.  Eighth  Avenue  R.  R,  Co.,  3  Bosw. 
314,  is  against  the  appellant,  for  it  was  there  said:  "The 
public  have  a  right,  undoubtedly,  to  drive  upon  and  across 
the  track,  but  not  so  as  to  interfere  with  the  proper  business 
of  the  company." 

The  case  of  Jersey,  etc.,  R.  R.  Co.  v.  Jersey  City,  etc.,  R. 
R.  Co.,  20  N.  J.  Eq.  61,  can  not  be  regarded  as  in  point 
upon  this  branch  of  the  case. 

The  decision  in  Adolph  v.  Central  Park,  etc.,  R.  R.  Co., 
€5  N.  Y.  554,  is  very  strongly  against  the  appellant,  for  it  was 
there  held  that  "One  travelling  upon  a  city  street  has  a  right  to 
^rive  his  wagou  upon  or  across  the  track  of  a  street  railroad, 
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aod  this  right  is  DOt  confined  to  occasions  where  the  other 
portions  of  the  street  are  crowded  or  obstructed.  Tlie  only 
limitation  of  the  right  Is  that  he  must  not  unnecessarily  in- 
terfere with  the  passage  of  tte  cars ;  these  have  the  preference 
iQ  the  use  of  the  track."  Oiioaffo,  etc.,  B.  W.  Go.  v.  Beit, 
t!9  III.  388,  was  a  street  railroad  case,  and  simply  decides 
that  wagons  mast  give  way  to  the  cars. 

We  have  now  examined  all  of  the  cases  cited  by  counsel 
on  this  particular  question,  and  we  have  found  those  that 
are  is  point  are  decisively  hostile  to  the  counsel  who  place 
them  before  us.  It  is,  indeed,  quite  plain  that  the  position 
taken  can  not  be  maintained,' for  the  bare  assertion  that  the 
right  is  paramount  necessarily  implies  that  there  are  other 
ri^ts,  although  inferior  ones,  and  if  this  be  true,  it  must 
also  be  true  that  one  who  carefully  exercises  the  inferior  right 
is  not  a  wrong-doer  to  whom  the  company  owes  no  duty. 

The  case  of  Smedia  v.  Brooklyn,  etc.,  R.  R.  Ch.,  88  N.  Y. 
13,  is  directlyin  point.  In  that  case  the  track  was  laid  along 
a  public  street,  and  the  plaiDtiff  was  injured  on  that  street, 
but  not  at  a  crossing,  and  the  company  was  held  liable.  The 
court,  in  the  course  of  its  opinion,  said :  "  But,  assuming  that 
ihe  deceased  was  not  attempting  to  cross  at  the  crossing  on 
Liberty  avenue,  but  was  on  Van  Sinderin  avenue  when  struck, 
it  does  not  follow  as  a  matter  of  law  that  this  action  can  not 
be  maintained.  Sufficient  evidence  was  given  on  the  trial  to 
warrant  the  jury  in  finding  that  this  avenue  was  a  public  street. 
The  defendant  did  not  show,  or  offer  to  show,  that  It  had  any 
right  upon  this  street  except  to  lay  down  a  railroad  track 
therein  and  run  cars  thereon.  The  Intestate,  therefore,  had 
a  lawful  right  to  go  upon  the  defendant's  track,  *  *  and  if 
while  there  be  was  killed  by  the  negligent  act  of  the  de- 
fendant, and  without  any  want  of  care  on  his  part,  this 
action  can  be  maintained." 

In  Friok  v.  St.  Louis,  da.,  R.  B.  Co.,  75  Mo.  595,  the 
plaintiff  was  struck  "  midway  between  Qrand  avenue  and 
Vol.  112.— 5 
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Theresa  street,"  in  the  city  of  St.  Louis,  and  the  court,  push- 
ing the  general  doctrine  much  further  than  we  are  required 
to  du  here,  held  the  defendant  liable.  There  are  other  cases 
in  the  same  court  which  go  still  further — much  further,  in- 
deed, than  we  should  be  iaclined  to  do.  Harlan  v.  Si. 
Louis,  etc.,  B.  W.  Co.,  65  Mo.  22 ;  Stillson  v.  Hannibal,  etc., 
Ji.  R.  Co.,  67  Mo.  671 ;  B^  v.  Hannibal,  dc,  R.  R.  Co.,  72 
Mo.  50. 

In  one  of  our  works  on  railroads  it  is  said  :  "  But  although 
railroad  tmins  and  travellers  *  *  have  equal  rights  to  public 
crossings  and  streets,  yet,  as  an  oi-dinary  vehicle  is  more  easily 
controlled  than  a  train  of  car?  and  locomotive,  it  behooves 
those  traveUing  in  ordinary  vehicles  to  check  up  and  wait 
for  approaching  trains  to  pass."     2  Rorer  Railroads,  1049. 

It  may  be  that  the  author  is  in  error  in  saying  that  the 
rights  are  equal,  but,  as  the  authorities  show,  he  is  correct  ia 
saying  that  both  have  rights  in  a  public  street.  Another 
author  says :  "  Where  a  highway  is  used  as  a  part  of  a  rail- 
way line,  travellers  on  the  highway  have  a  right  to  cross  the 
railway  line  at  any  point,  and  not  merely  at  the  intei'section 
of  other  highways,  and  the  railway  is  liable  to  one  injured 
while  crossing  at  a  point  other  than  the  intersection  of 
another  highway,  if  the  railway  was  in  any  respect  negligent 
in  tho  o(K'ration  of  its  line;  and  under  such  circumstances 
the  railway  is  bound  to  observe,  at  every  point  of  its  line  on 
the  highway,  the  same  precautions  which  it  is  bound  to  ob- 
serve at  an  ordinary  highway  crossing,"  Railway  Accident 
Law,  157. 

Many  of  the  cases  go  much  further  than  the  cases  we  have 
cited,  for  they  hold  that  if  the  place  has  been  used  as  a  high- 
way for  a  long  period  of  time,  and  this  use  is  with  the  knowl- 
edge and  permission  of  the  railroad  company,  it  is  its  duty 
to  treat  it  as  a  highway  and  to  take  precautions  to  prevent 
injury  to  those  who  travel  over  it.  Barry  v.  Nevj  York, 
elc.,  R.  R.  Co.,  92  N.  Y.  289 ;  Bgme  v.  New  York,  etc.,  R. 
R.   Co.,  104  N.  Y.  362;  Harriman  v.  Pittsburgh,  etc.,  R. 
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B.  Ca.,  9  Western  Rep.  438;  Chicago,  etc.,  R.  R.  Co.  v. 
Hedges,  105  Ind.  398;  Bellefontaine,  tie.,  R.  R.  Co.  v.  Sny- 
der, 18  Ohio  St.  399;  Graves  v.  Humaa,  95  Iiid.  36]  (48 
Am.  Bep.  727).  The  doctrine  of  these  cases  is  in  harmony 
with  the  rule  that  has  long  prevailed  and  has  been  again  and 
again  enforced,  and  that  is,  that  where  the  railroad  company 
licenses  the  public  to  make  a  general  use  of  its  track  it  can 
uot  treat  a  citizen  who  walks  upon  it  as  a  trespasser.  Of 
the  great  number  of  cases  asserting  this  principle  we  cite 
only  a  few :  Daeie  v.  Chicago,  etc.,  R.  W.  Co.,  58  Wis.  646 ; 
Murphy  V.  Chicago,  etc.,  R.  R.  Ch.,  38  Iowa,  '539 ;  Bennett 
V.  Railroad  Co.,  102  U.  S.  577 ;  Kay  v.  Pennsylvania  R.  R. 
0>.,  65  Pa.  St.  269;  Campbell  v.  Boyd,  88  N.  C.  129  (43 
Am.  Rep.  740). 

We  conclude  our  discussion  of  this  branch  of  the  case  by 
a  quotation  from  the  opinion  of  the  court  in  Kansas  Pacific  R. 
W.  Co.  V.  Pointer,  9  Kan.  620:  "  If,"  said  the  court,  referring 
to  the  plaintiff,  "be  should  show  that  the  place  where  the 
injury  occurred  was  on  a  public  street,  either  in  law  or 
&ct,  he  would  not  be  such  a  trespasser  as  would  relieve  the 
railway  company  from  exercising  reasonable  and  ordinary 
care  and  diligence  towards  him.  In  fact,  he  would  not  be  a 
trespasser  at  ail.  The  railway  company  in  such  a  ca«^  would 
be  bound  to  run  its  trains  with  reference  to  him,  and  to  every 
other  person  who  might  be  riglitfuily  occupying  the  street. 
Such  persons  would  have  the  same  right  to  be  on  the  street 
■s  the  railway  company.  In  fact,  in  this  case  the  legal  right, 
of  the  railway  company,  and  that  of  the  public,  to  use  this 
ground  as  a  street,  seem  to  be  about  equal.  *  *  The  public 
used  this  ground  for  a  street,  however,  long  before  the  railroad 
was  built.  If  the  plaintiff  and  the  railway  company  each 
bad  a  right  to  use  said  ground,  then  it  was  incumbent  odt 
each  alike  to  use  ordinary  care  and  diligence  to  prevent  and 
avoid  injuries." 

The  appellee,  although  not  a  trespasser  in  walking  along 
the  track  laid  in  tbe  highway,  was,  nevertheless,  bound  to  ex- 
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ercise  care  to  protect  himself  from  injury.  He  had  a  riglit 
to  walk  on  the  track  as  part  of  the  highway,  but  it  was  his 
duty  to  use  a  degree  of  care  proportioued  to  the  situation 
and  circumstances,  aad  this  care  extends  to  the  conditioo  of 
the  track  and  to  the  running  uf  the  trains.  We  are  not 
nclioed  to  adopt  the  view  that  the  rights  of  travellers  and 
the  railroad  company  are  equal,  although  they  are  mutual ; 
Tor  we  thiuk  that  as  to  the  right  of  way  for  the  running  of 
9  the  rights  of  the  company  are  paramount.  It  is, 
;herefore,  the  duty  of  one  who  walks  upon  a  track  to  use 
'easonable  care  to  discover  and  avoid  danger.  He  has  no 
Ight  to  go  upon  the  track,  even  though  it  is  in  a  public 
highway,  expecting  that  the  company  will  check  its  trains  to 
make  way  for  him  ;  on  the  contrary,  he  most  exercise  vigil- 
ance, and  that  vigilance  must  be  correspondent  to  what  he 
is  bound  to  know  is  the  paramount  right  of  the  railroad 
company.  In  this  case  we  think  the  evidence  sustains  the 
finding  of  the  jury  that  the  company  was  negligent  and  the 
appellee  was  not.  It  must  not  be  forgotten  that  the  appellee 
was  fastened  to  the  track  and  could  not  leave  it  to  avoid  the 
coming  train;  he  was  powerless  to  avert  the  danger  even 
had  he  seen  it  in  time  to  have  left  the  track.  Nor  must  it 
be  forgotten  that  it  was  through  the  negligence  of  the  com- 
pany that  the  track  which  traversed  the  street  was  made 
unsafe.  It  may  be,  even  where  the  company  changes  tbe 
fiice  of  a  highway  for  its  own  convenience,  that  it  is  not 
bound  to  make  it  safer  for  travellers  upon  it  than  its  use  for 
a  railroad  will  permit.  It  may  be,  too,  that  one  who  walks 
npon  it  is  bound  to  know  that  it  is  a  railroad  track,  and  is 
not  safer  for  use  for  passage  than  the  object  to  which  it  is 
devoted  will  allow.  But,  granting  all  this,  there  may  still 
be  a  recovery,  for  the  evidence  satisfactorily  shows  that  the 
appellee  was  using  such  care  as  even  a  prudent  and  careful 
person  of  adult  age  would  have  used  in  making  his  way  along 
the  track,  that  the  unsafe  condition  of  the  track  was  due  to 
the  negligence  of  the  company,  and  that  it  was  also  negli- 
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gent  ID  maaagiDg  its  traio.  The  case  is  an  unusually  strong 
ooe,  for  there  was  double  uegligence  on  the  part  of  the 
company. 

There  is,  perhaps,  a  variaDoe  between  the  allegations  of 
the  complaint,  as  to  the  precise  character  of  the  defect  iu  the 
track,  and  the  evidence,  but  the  variance  is  not  a  material 
one.  Under  our  statute  a  verdict  can  not  be  set  aside  for 
such  a  variance.     R.  S.  1881,  sections  391,  392,  393. 

This  is  not  a  case  where  the  plaintiff  declares  on  one  theory 
and  gives  evidence  upon  another,  so  that  the  cases  of  C/ti- 
cago,  etc.,  R.  R.  Go.  V.  Bills,  104  Ind.  13,  Meacall  v.  Tully^ 
91  Ind.  96,  and  cases  of  like  character,  do  not  apply. 

We  have  not  stopped  to  inquire  as  to  the  effect  of  the  ap- 
pellee's tender  age,  for  we  think  he  is  entitled  to  a  recovery 
if  bound  by  the  same  rules  as  an  adult  person. 

We  have  disposed  of  all  the  questions  that  the  record 
properly  presents,  and  do  not  deem  it  necessary  to  notice  in 
detail  the  phases  in  which  they  are  presented. 

Judgment  affirmed. 

Filed  OcL   12,1887. 
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SULSOU). —  IHvate  Farm  Ckomngt.  —  Bcairoad  Company  no*  lAabU  far 
Afvia  to  Aitimalt  Ooing  Upon  Track  at  SwA  I^ntUt, — iStalaU. — Under  the 
•cto  of  April  Bth  and  13th,  I83S,  a  railroad  companj  is  not  liable,  iu 
the  abaeiwe  of  negligence,  for  Che  injqrj  or  killing  o(  animals  going 
opon  its  track  throngh  gates  at  private  farm  crosaings,  whether  such 
OMHiigs  were  conitnicted  prior  to  those  acts,  or  under  the  power  giren. 
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b/  tb«  first  section  of  the  act  of  April  8th,  or  since  the  passage  of 
those  acts. 

Statute.— Cb>u<tftK(c»KiJ  Law.—Fifth  SaHon  of  Aet  of  Api-U  13th,  188B,  CW- 
(Itfufumo^— The  &th  section  of  the  actof  April  13th,  18tJ5,  which  pro- 
vides for  the  fencing  of  rights  of  way  by  railroad  companies,  the  con- 
struction of  cattle-f;uards,  etc,  is  valid  and  coostilutiooal,  being  suffi- 
cientlj  connected  vith  the  subject  as  expressed  in  the  title. 

Sami:.— 'Cbrufmclton  cf. — Id  the  construction  of  statutes  the  intention  of 
the  JjegisUture  must  govern,  and,  in  ascertaining  that,  the  courts  will 
look  to  the  letter  of  the  statute,  to  the  statute  as  a  whole,  to  the  cir- 
cumstances under  which  it  was  enacted,  to  the  old  law,  if  any,  to  the 
miHchief  intended  to  be  temedied,  and  all  like  matters,  and  wUI,  as  far 
as  practicable,  mnke  such  application  of  the  provisions  of  the  atatnte  aa 
will  best  promote  the  object  of  its  enactment. 

From  the  LaPorte  Circuit  Court. 
J.  H.  Bradley,  for  appellant. 
J.  H,  Baker,  for  appellee. 

ZoLLARS,  C.  J. — Tilt?  material  facta  in  the  case,  as  stated  in 
the  pleadings,  and  found  specially  by  the  court  below,  are 
these :  More  than  twenty  years  before  the  cause  of  action,  as 
relied  upon  by  appellant,  accrued,  the  ap[>ellee  railway  com- 
pany, by  appropriate  condemnation  and  appropriation  pro- 
ceeding.i,  under  the  statute  then  in  force,  acquired  a  right  of 
way  through  tlie  laud;j  then  aud  now  owned  by  B,  C  Bowell, 
and  constructed  its  railway  thereon.  On  the  lands  of  Bowell 
there  is  a  farm  crossing  and  two  gates,  which  were  constructed 
by  the  railway  com^Miny  about  twenty  years  ago  for  his  use 
and  convenience,  and  which  have  been  kept  in  repair  by  the 
I'ailway  comi»any  since  their  construction,  without  any  con- 
tract or  agreement  on  its  part  so  to  do. 

Appellaut  is,  and  for  some  years  has  been,  the  owner  of 
land  adjoining  that  owned  by  Bowell.  These  tracts  of  laJid 
were  separated  by  a  partition  fence  sufficient  to  turn  live  stock. 
On  the  night  of  the  23d  of  March,  1886,  ajipdlant's  horses 
were  upon  his  pasture  land.  On  that  night  a  portion  of  the 
partition  fence  was  thrown  down  by  a  storm,  and  three  of 
the  horses  went  through  one  of  the  oi>cuing9  on  to  the  land 
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of  Bowell,  and  from  there  through  one  of  the  farm  gates, 
which  had  been  left  open  by  some  uuknowii  persou,  ou  to 
the  railway,  and  were  there  killed  by  a  train  of  appellee's  cars, 
Tbe  railway  through  the  land  of  Bowell  was  securely  fenced 
at  the  place  where,  and  at  the  time,  the  borees  entered  upon 
11,  except  in  so  far  as  the  leaving  of  the  gates  open  at  the  time 
«ud  in  the  manner  above  stated  rendered  itinsecurely  fenced. 

Upon  tbe  foregoing  facts  the  court  below  coQcluded  as  a 
matter  of  law  that  appellee  is  not  liable,  and  rendered  judg- 
ment accordingly.  From  that  judgment  appellant  prosecutes 
tills  appeal,  and  claims  that  the  court  below  erred  iu  its  con- 
«Iu8ioD8  of  law,  and  in  its  rulings  upon  the  pleadings,  which 
jiresented  the  same  question. 

The  liability  of  tbe  railway  company,  under  the  facta 
pleaded  and  found  by  the  court,  is  dependent  upon  the  con- 
struction, scope  and  effect  to  be  given  to  the  acts  of  April  8tb 
and  13th,  1885.     Acts  1885,  pp.  148,  224. 

Acts  were  passed  by  the  Legislature  in  1852,  1853  and 
186-3,  making  railway  coni]>anies  liable  for  animals  killed 
upon  their  tracks.  1  R.  S.  1 852,  p.  426 ;  1  G.  &  H.,  p.  522  ; 
IR.  S.  1876,  p.  761. 

The  first  section  of  the  act  of  1863  was  amended  in  1877, 
but  in  no  regard  material  here.  Acts  1877,  S[)eeial  Session, 
1>.  61. 

Tbe  act  as  so  amended  was  carried  forward  into  the  re- 
vision of  1881.  R.  S.  1881,  section  4025,  et  seq.  In  each 
«r  the  acts  there  was  a  section  providing  that  the  act  should 
not  apply  to  any  railway  "  securely  fenced  in"  and  the  fences 
pniperly  maintained  by  the  comjwny.  Such  was  the  statute 
prior  to  the  acts  of  1885. 

The  necessity  resting  upon  railway  companies  to  construct 
and  maintain  fences  in  order  to  escape  the  liability  imposed 
by  the  statutes  prior  to  those  of  1885,  the  sort  of  fences  re- 
quired in  order  to  escape  such  liability,  the  localities  where 
feocea  might  be  dispensed  with  without  incurring  such  lia- 
bility, and  tbe  liabtlity  of  such  companies  where  animals 
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entered  upon  the  track  through  gates  at  farm  crossings  and 
were  killed  or  injured,  have  been  settled  by  numerous  judicial   ' 
interpretations  of  those  several  statutes. 

Construing  those  statutes,  it  was  held  that  where  a  person, 
tiirough  whose  land  a  railway  was  constructed,  agieed  to 
build  and  maintain  fouccs  along  the  right  of  way,  the  road 
would,  us  to  htm,  be  regarded  as  fenced,  and  that  if  he  failed 
to  build  and  maintain  such  fences,  and  his  animals  passed  to 
the  track  and  were  killed,  he  conld  not  recover  from  the  rail- 
way company  on  the  ground  that  it  had  not  fenced  its  track 
as  required  by  the  statute.  Terre  Haute,  etc.,  R.  R.  Co.  V. 
Smilh,  i  6  lud.  102 ;  Fort  Wayne,  etc.,  R.  R.  Co.  v.  MuaaeUer^ 
48  lud.  286;  Bond  v.  EmnsvUle,  etc.,  B.  R.  Co.,  100  Ind. 
301,  and  cases  there  cited.  And  so  it  was  held,  that  where  a 
railway  c5hipany  had  securely  fenced  its  track,  and  permitted 
an  adjoining  land-owner  to  erect  iB  such  fence  draw-bars  and 
gates  for  his  own  convenience  in  crossing  the  road,  and  by 
reason  of  the  neglect  of  such  land-owner  to  maintain  such 
bars  or  gates,  his  stock  |>assed  to  and  upon  the  track  and  was 
killed  or  injured,  the  company  was  not  liable  for  the  damages 
sustained,  nor  was  it  liable  to  the  tenant  of  such  land-owuer, 
wliosc  stock  passed  tlirough  such  gate  to  the  track  and  was 
there  injured  or  killed.  Indianapolis,  etc.,  B.  R.  Go.  v. 
Skimer,  11  Ind.  295;  Bo^ul  v.  Emnnvifle,  etc.,  R.  R.  Co., 
aupra,  and  cases  there  cited;  Louisville,  etc.,  R.  W,  Oo.  v. 
Goodbar,  102  Ind.  5a6. 

It  was  further  held  that  an  adjoining  land-owner,  for  whose 
benefit  a  private  crossing  was  constructed  and  maintained  by 
the  railway  company,  could  not  recover  against  the  company 
under  the  statute,  where  his  stock  passed  to  the  track  through 
the  gates  of  such  crossing  which  he  had  neglected  to  keep 
closed.  Eoamville,  etc.,  R.  R.  Co.  v.  Hosier,  101  Ind.  597; 
Wabash  R.  W.  Co.  v.  Williamson,  104  Ind.  154. 

It  was  for  a  time  held,  that,  under  such  circumstances,  the 
railway  company  was  not  so  liable  to  such  land-owner,  nor  to 
any  other  person  whose  stock  entered  upon  the  track  through 
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fluch  gales.  Indianapolis,  etc.,  R.  R,  Go.  v.  Adkins,  23  lod. 
a40;  Indianapolis,  do.,  R.  R.  Oo.  v.  AdktTis,  23  Ind.  345; 
Indianapolis,  etc.,  R.  R.  Co.  v.  Petty,  26  Ind.  413  ;  Belle- 
fontaiite  R.  IV.  Co.  v.  Suman,  29  Ind.  40. 

So  far  as  those  cases  exempted  railway  companies,  under 
such  circumstauccs,  from  liability  to  others  thao  tliosc  for 
whose  convenience  such  crossings  and  gates  were  constructed 
and  maiatAined,  they  were  doubted,  and  virtually  ovfrrulcd 
hy  the  case  of  OtHcinnati,  do.,  R.  R.  Co.  v.  Ridge,  54  Ind. 
39,  Since  the  decision  of  that  ease  until  the  present  time, 
it  has  been  held  that,  while  railway  companies  were  not 
liable,  under  the  statutes  prior  to  those  of  1885,  for  the  in- 
jury or  killing  of  animals  of  adjoining  land-owners  for  whose 
convenience  private  crossings  and  gates  were  constructed, 
where  the  animals  passed  to  the  track  through  such  gates, 
which  such  land-owner  failed  to  keep  closed,  they  were  liable 
to  other  persona  whose  animals  miglit  pass  through  such 
open  gates  to  the  track  and  he  there  injured  or  killed.  In- 
dianapolis, etc.,  R.  W.  Co.  V.  Thomas,  84  Ind.  194;  Bond  v. 
Ecansville,  etc.,  B.  R.  Co.,  supra  ;  Evansville,  etc.,  R.  R.  Co. 
V.  Moeier,  supra;  Louisville,  etc.,  R.  W.  Co.  v.  Goodbar,  su- 
pra;   Wabash  R.  W.  Oo.  v.  Williamson,  supra. 

Such  was  the  law  at  the  time  the  acts  of  1885  were  passed. 
Under  the  law  as  thus  settled,  there  could  be  no  question  as 
to  the  liability  of  appellee  under  the  facts  pleaded  and  found 
in  the  case  before  us. 

It  is  contended  by  counsel  for  appellant  that  railway  com- 
panies are  liable  in  cases  like  this,  just  as  they  were  formerly, 
□otwithstanding  the  acts  of  1885.  On  the  other  hand,  it  is 
contended  by  counsel  for  appellee  that  under  those  acts 
there  is  no  liability  on  the  part  of  railway  companies  in  such 
cases.  The  first  section  of  the  act  of  April  8th,  1885,  pro- 
vides, that  owners  of  land  separated  by  the  right  of  way  of 
a  railway  company  may,  if  such  right  of  way  has  been  oc- 
qaired  by  condemnation  or  appropriation,  enter  upon  the 
same  and  construct  and  maintain  wagon  and  drive-ways  over 
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and  across  such  right  of  way,  leading  from  one  of  SQch  tracts 
to  another  on  opposite  sides  of  such  railway,  et«. 

Section  two  provides,  that  where  sue^  railroad  is  fenced  on 
one  or  both  sides  at  the  point  where  such  way  is  constructed, 
such  owner  shall  erect  and  maintain  substantial  gates  in  the 
line  of  such  fenceorfencesacross  such  way,  and  keep  the  same 
securely  locked  when  not  in  use  by  himself  or  employees. 

Section  three  provides,  that  if  animals  are  killed  or  injured 
on  the  track  of  such  railroad  by  the  cars  or  locomotives  thereof, 
the  company  owning  or  operating  such  railroad  shall  not  be 
liable  to  pay  damages  therefor,  if  such  animals  entered  upon 
the  track  of  such  railroad  through  such  gates,  unless  it  shall 
be  proved  that  such  killing  or  injury  was  caused  by  the  neg- 
ligence of  the  servants  of  the  company  owning  or  operating 
such  railroad. 

Of  sections  one,  two,  three  and  four  of  the  act  of  April 
13th,  1883,  it  is  sufficient,  in  this  counection,  to  say  that, 
amongst  other  things,  they  provide  generally  for  the  fencing 
of  railways;  and  the  maintenance  of  such  fences  by  railway 
companies,  and,  in  certain  cases,  for  such  fencing  and  main- 
tenance by  adjoining  land-owners  at  the  expense  of  such  rail- 
way companies,  and  for  the  saving  of  actions  under  former 
laws. 

Section  five,  the  last  section  of  the  act,  is  as  follows :  "All 
gates  and  bars  at  farm  crossings,  shall,  in  the  absence  of  a 
contract  or  agreement  to  the  contrary,  be  constructed  and 
maintained  and  kept  closed  by  the  owner  of  such  &rm 
crossing." 

In  support  of  the  cootentinn  for  the  liability  of  appellee 
in  this  cose,  appellant's  counsel  argues : 

Mrst.  That  sections  two  and  three  of  the  act  of  April  8th, 
1886,  relate  wholly  to  gates  at  crossings  constructed  by  ad- 
joining land-owners  under  the  power  given  by  the  first  sec- 
tion of  the  act,  and  have  no  relation  whatever  to  gates  at 
crossings  constructed  before  the  act  took  effect,  or  voluntarily 
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constructed  by  the  railway  company  for  the  conveaieDce  and 
use  of  such  laud-owners. 

Second.  That  section  five  of  the  act  of  April  13th,  1885, 
has  reference  also  to  gates  and  crossings  constructed  by  land- 
owners under  the  power  given  by  the  first  section  of  the  act 
of  AprU  8th,  1885. 

Third.  That  the  first  section  of  that  act  is  unconstitutional. 

Fourth.  That  said  sections  two,  three  and  five  are  so  con- 
nected with,  and  dependent  upon,  that  section  that  they  must 
fidl  with  it. 

Fifth.  That  section  five  of  the  act  of  April  13th  is  in- 
valid, because  not  within  the  title  of  the  act. 

Wliile  the  first  two  arguments,  based  upon  a  technical  con- 
struction of  certain  words  of  the  statute,  are  not  without 
plausibility,  they  have  not  convinced  ua  that  the  construction 
of  the  statute  contended  for  is  the  correct  one.  On  the  con- 
trary, our  examination  has  led  us  to  the  conclusion  that 
cuiinsel's  contention  can  not  be  maiutaiacd. 

It  is  a  settled  principle,  that  in  the  construction  of  stat- 
utes the  intention  of  the  Lfgislature  must  govern.  To  as- 
certain that,  the  judiciary  may  look  to  the  letter  of  the  statute, 
to  the  statute  as  a  whole,  to  the  cireumstaocos  under  which 
it  was  enacted,  to  the  old  law,  if  any,  to  the  mischief  iuteudtd 
to  be  remedied,  and  all  like  matters,  and  should  endeavor,  as 
&ras  practicable,  to  make  such  an  application  of  the  pro- 
\'isions  of  the  statute  as  will  best  promote  the  object  of  its 
enactment.  A  construction  which  would  lead  to  an  ab- 
surdity, or  possible  injustice  or  contradiction,  or  unreasunablo 
results,  is  always  to  be  avoided  if  possible.  Middleton  v. 
Greeton,  106  Ind.  18,  and  cases  there  cited. 

It  is  conceded  in  argument,  that  prior  to  the  statutes  of 
1885  the  land-owner  could  not  obtain  a  private  crossing  over 
a  railway,  except  with  the  consent  of  the  railway  company. 
Where  such  crossings  were  allowed  they  were  by  the  grace 
of  the  company.  And  while  it  was  held  that,  as  between  the 
railway  company  and  the  land-owner  for  whose  benefit  the 
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crossing  and  gates  were  allowed,  the  road  would  be  regarded 
as  securely  fenced,  it  was  also  held,  as  we  have  seen,  that  as  to 
other  pei-soD8  the  company  was  bound  at  its  peril  to  see  that 
the  gates  were  kept  closed,  and  was  liable  to  such  persons  for 
the  injury  or  killing  of  their  animals  which  passed  to  the 
track  through  such  gates. 

Liability  could  not  be  certainly  avoided  except  by  refusing 
crossings  to  all  farmers.  To  allow  such  crossiags  for  the 
conveoiccce  of  adjoining  laad-owners,  whose  land  was  sepa- 
rated by  the  railroad,  was  regarded  by  the  companies  as  so 
reasonable  as  not  to  be  denied. 

There  was  constant  contention  on  the  part  of  railway  com- 
panies that,  having  granted  such  a  reasonable  privilege  to 
such  land-owners,  they  should  not  be  held  liable  to  any  one 
for  the  injury  or  killing  of  animals  getting  upon  the  track 
through  the  gates  at  such  cros.>jiugs,  left  open  through  the 
neglect  of  such  land-owners.  The  argument  was  that  they 
should  not  he  convicted  and  punished  as  for  a  wrong,  when 
the  privilege  granted  was  so  eminently  reasonable.  And  so 
this  court,  as  we  have  seen,  for  some  time  held. 

The  statutes  of  1885  enacted  into  a  right,  on  the  part  of 
the  laud-owner  whose  land  is  separated  by  rights  of  way  of 
railway  companies,  in  certain  cases,  what  was  before  but  a 
privilege  voluntarily  granted  by  such  companies.  Those 
statutes,  also,  impose  upon  such  land-owners  the  duty  of 
keeping  the  gates  at  such  crossings  closed,  and  thereby  re- 
lieve the  railway  companies  from  all  liability  for  the  injury 
or  killing  of  animals  that  may  pass  to  the  track  through  such 
gates. 

Under  the  first  section  of  the  act  of  April  8th  the  right  of 
the  land-owner  to  force  a  crossing  over  the  track  is,  by  the 
terms  of  the  section,  limited  to  cases  where  the  right  of  way 
was,  or  may  be,  acquired  by  condemuatioQ  or  appropriatioa 
proceedings. 

Was  it  the  intention  of  the  Legislature,  in  the  enactmeot 
of  the  statutes  of  1886,  that,  where  crossings  may  be  forced 
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over  the  track,  railway  companies  shall  be  relieved  from  all 
liability  od  ai^ount  of  the  gates  being  letl  open  by  the  land- 
owaer  for  whose  benefit  such  crossing  is  constructed,  and 
that  they  shall  still  be  held  liable,  as  formerly,  in  all  cases 
where  such  crossings  had  been,  or  may  be,  constructed  by 
license  of,  or  voluntarily  by,  railway  companies  for  the  use 
and  convenience  of  such  laud-ownere  ? 

To  answer  this  question  in  the  affirmative  would  be  to  so 
«onstrue  the  statutes  as  to  lead  to  an  unreasonable  result. 
The  result  of  such  a  construction  as  stated,  in  substance,  by 
counsel  for  appellee,  would  be  this: 

lat.  Where  crossings  and  gates  have  been,  or  may  be,  con- 
structed under  the  power  given  by  tlie  first  section  of  the  act 
of  April  Sth,  1885,  on  a  part  of  the  right  of  way  acquired 
by  condemnation  proceedings,  the  railway  company  is  under 
no  obligation,  or  duty,  to  keep  the  gates  closed,  and  will  not 
be  liable  to  any  one  for  the  injury  or  killing  of  animals  going 
upon  the  track  at  such  gates,  unless  negligence  is  averred 
and  proven. 

2d.  If  the  crossing  and  gates  have  been  constructed  since 
the  act  of  April  Sth,  1885,  took  edect,  and  on  a  part  of  the 
right  of  way  acquired  otherwise  than  by  condemnatioD  pro- 
ceedings, the  railway  company  is  bound  as  to  all  persons, 
except  the  land-owner  for  whose  convenience  the  cro-ssing 
and  gates  have  been  constructed,  and  his  tenants,  to  keep  tlu> 
gates  closed,  and  will  be  liable,  without  proof  of  negligence, 
for  the  injury  or  killing  of  animals  going  upon  the  track 
through  such  gates. 

3d.  If  the  crossing  and  gates  were  constructed  before  the 
act  of  April  8th,  1885,  took  effect,  as  to  all  persons  except 
the  land -owner  for  whose  benefit  the  crossing  was  constructed, 
and  his  tenants,  the  railway  company  is  hound  at  its  peril  to 
keep  the  gates  closed,  and  will  be  liable  for  the  injury  or 
killing  of  animals  going  upon  the  track  through  such  gates, 
however  the  right  of  way  may  have  been  acquired. 

Evidently,  it  was  not  the  purpose  of  the  I^egislature,  in 
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the  eDactment  of  the  statutes,  to  fix  such  varying  measures 
of  liability  od  the  part  of  railway  companies  in  connection 
with  farm  crossingg. 

Whatever  room  there  might  be  for  argument  upon  the  act 
of  April  8th,  stantling  alone,  section  five  of  the  act  of  April 
13th  is  broad  and  comprehensive  in  its  terms,  and  covers  all 
cases  of  farm  crossings.  To  say  that  that  section  imposes 
upon  the  land-owner  the  duty  of  keeping  such  gates  closed 
only  as  beiween  himself  and  the  railway  company,  and  that 
it  does  not  relieve  the  company  from  the  duty  of  keepiug 
them  closed  as  to  third  parties,  is  to  convict  the  Legislature 
of  the  folly  of  enacting  what  was  the  law  already.  The  re- 
sult of  the  legislation  is,  and  doubtless  the  purpose  of  the 
legislature  in  the  enactment  of  the  statutes  was,  to  limit  the 
liability  of  railway  companies,  as  connected  with  farm  cross- 
ings, as  it  was  limited  by  the  case  of  Indianapolis,  etc.,  R. 
R.  Co.  V.  Adkivx,  supra,  and  the  cases  following  it. 

This  construction  of  the  statutes  establishes  what  we  think 
was  the  purposeof  the  Legislature,  a  uniform  rule  of  liability 
OQ  the  part  of  railway  companies,  as  connected  with  farm 
crossings. 

A  contrary  niling  could  be  of  no  practical  and  lasting 
advantage  to  those  for  whose  convenience  any  of  such  cross- 
ings may  have  been  constructed,  nor  to  others.  If,  as  con- 
ceded, the  crossings  and  gates  constructed  prior  to  the  acta 
of  188-5,  oracross  rightsof  way  acquired  by  means  other  than 
condemnation,  were,  in  the  absence  of  contract,  constructed 
and  have  been  maintained,  under  a  mere  license  from  the 
railway  company,  or  were  constructed  and  have  been  main- 
tained by  the  company  as  a  matter  of  favor  merely,  doubtless, 
in  most  cases,  the  license  may  be  revoked,  the  fiivor  discon- 
tinued, and  the  crossing  permanently  closed  by  the  company. 
Should  that  be  done,  the  fermer  would  have  no  remedy  but  in 
the  exercise  of  the  power  given  by  the  first  section  of  the  act 
of  April  8th,  1885 ;  and  the  exercise  of  that  power  would 
bring  the  case   clearly  within   the   provisions   of  the  act& 
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of  1885,  as  construed  by  counsel  for  appellant,  and  the 
railway  company  would  not  be  liable  to  any  one  for  the  in- 
jury or  killing  of  animals  going  upon  the  track  through  the 
gates  thus  constructed.  And  thus  railway  companies  would 
bare  it  in  their  power  to  ultimately  bring  almost  every  case 
within  the  terms  of  the  acts  of  1885,  as  interpreted  by  ap- 
pellant's counsel. 

If  it  be  said  that  there-may  be  some  crossings  which  have  ex- 
isted for  such  a  length  of  time,  and  under  such  circumstances, 
that  the  license  on  the  part  of  the  railway  companies  has 
ripened  into  an  irrevocable  right,  so  that  they  may  be,  and 
are,  maintained  against  the  wishes  of  the  company,  then  such 
cases  would  be  clearly  within  the  spirit  of  the  acts  of  1885, 
as  also  interpreted  ))y  appellant's  counsel. 

If,  as  in  eff(.'ct  contended,  the  exemption  from  liability  on 
the  part  of  railway  companies  under  the  acts  of  1885,  as  con- 
nected with  farm  crossings,  exists  only  where  the  company 
has  no  power  to  prevent  such  crossings,  the  above  possible 
cases  would  clearly  fall  within  the  reason  and  spirit  of  the 
exemption. 

It  is  argued,  as  before  stated,  that  section  five  of  the  act 
of  April  13th  is  invalid,  because  not  embraced  in  the  title 
of  the  act. 

The  title  of  the  act  is  as  follows:  "An  act  requiring  rail- 
road corporations,  and  other  pei'sons  operating  and  controlling 
railroads,  to  fence  their  right  of  way  and  railroad  track,  and 
to  construct  barriers  and  cattle-guards  at  certain  public  road 
and  highway  crossings,  and  tij  maintain  and  keep  the  same 
ia  repair,  and  prescribing  remedies  and  penalties  for  failing 
to  do  so." 

Without  extending  this  opinion  in  the  way  of  argument, 
we  are  satisfied  that  the  fiflh  section  of  the  act  is  so  much  a 
part  of,  and  so  connected  with,  the  subject  expressed  in  the 
title,  as  not  to  be  open  to  the  obje«tioQ  urged  by  counsel.  See 
ifodwon,  de.,  R.  R.  Cb.  v.  Whitejieok,  8  Ind.  217. 

Our  conclusion  upon  the  whole  case  is,  that  under  the  acts 
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of  1885,  neither  in  this,  nor  in  similar  cases,  is  the  railway 
company  liable,  in  the  absence  of  negligence,  for  the  injury 
or  killing  of  animals  going  upon  the  track  through  gates  at 
farm  crossings,  whether  those  crossings  were  constructed 
prior  to  those  acts,  or  under  the  power  given  by  the  first 
section  of  the  act  of  April  8th,  1885,  or  sioce  the  passage  of 
those  acts.  This  conclusion  renders  it  unnecessary  for  us  to 
decide  here  whether  or  not  the  first  section  of  the  act  of 
April  8th,  1885,  is  constitutional.  It  may,  however,  be  ob- 
served in  passing,  in  the  first  place,  that  section  five  of  the 
act  of  April  13th,  1885,  which,  of  itself,  is  broad  enough  to 
exempt  railway  companies  from  liability  in  such  cases,  with- 
out reference  to  sections  two  and  three  of  the  act  of  April 
8th,  is  not  so  connected  with  the  first  section  of  that  act  as 
to  fall  with  it,  if  it  should  be  held  to  be  unconstitutional. 
And,  in  the  second  place,  as  it  now  seems  to  us,  the  question 
of  the  power  of  the  land-owner  to  force  a  crossing  over  the 
track  of  a  railway  company  is  a  question  which  concerns 
such  land-owner  and  the  railway  company  only.  If  a  land- 
owner should  exercise  the  power  given  by  that  section,  and 
construct  crossings  and  gates  as  therein  provided,  without 
question  by  the  railway  company  as  to  the  constitutionality 
of  the  section,  we  do  not  see,  as  at  present  advised,  how  the 
owners  of  animals  injured  or  killed  at  such  crossings  could 
make  the  question.  But  as  we  have  concluded  that,  in  the 
absence  of  negligence,  railway  companies  .are  not  liable, 
under  the  other  provisions  of  the  acts  of  1885,  for  the  in- 
jury or  killing  of  animals  at  farm  crossings,  oven  though  the 
crossings  may  have  been  constructed  with  their  consent,  or 
by  them,  and  independent  of  the  power  given  by  the  first 
section  of  the  act  of  April  8th,  the  question  of  the  constitu- 
tionality of  that  section  becomes  immaterial,  and  hence  we 
do  not  decide  it. 

As  the  rulings  of  the  court  below  are  in  accord  with  this 
opinion,  the  judgment  is  affirmedj  with  coats. 

Filed  Oct.  11, 1887. 
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Roberts  v  Spekcee,  Execittoe. 

Dbcbdekis'  BBiAnBa.— Notice  cf  Pindata/ of  Fatal  SeUUmmC—Beqniraaena 
<^. — The  notice  of  the  time  fixed  for  the  hearing  of  an  executor's  or  ad- 
ministrstor'B  final  Bettlement,  required  hj  sections  23  and  26  of  the  act 
of  March  7th,  1883  (Acts  1B83,  p.  IBO),  may  be  si^ed  b;  the  clerk  of 
the  coart  in  which  the  matter  is  pending,  and  is  not  insufEcient  if  it  re- 
cites that  it  is  "  to  the  heirs,  creditors  and  legatees,"  inalead  of  "  to  all 
pereons  interested  in  said  estate." 

SilfK.— Oaimj.—  When  Barred.^Slatule  Gotulnied.—Eieeplums  to  Finai  Set- 
tUment  BeporL — fliWtee.^Under  the  provisions  of  section  5  of  the  act 
of  March  7th,  1883  (Acts  18S3,  p.  151),  a  claim  agaimit  a  decedent's  es- 
tate will  be  barred  if  not  filed  at  least  thirty  days  before  tbe  filing  of 
the  final  settlement  report  bj  the  executor  or  administrator,  subject  to 
tbe  exceptions  of  that  section,  and  exceptions  to  such  final  settlement, 
filed  bj  a  creditor,  based  on  the  ground  that  he  has  a  valid  claim  against 
nich  estate,  which  has  not  been  filed  within  the  time  provided  by  stat- 
Dte,  no  excuse  for  the  delay  bein((  set  forth,  and  no  fraud  on  the  part  uf 
the  executor  being  allied,  should,  on  motion,  be  stricken  oat. 

From  the  Henry  Cii-cuit  Court. 

C.  L.  Henry  and  H.  C.  Ryan,  for  appellant. 

/.  Brown  and  W.  A.  Brown,  for  appellee. 

Mitchell,  J. — It  appears  from  the  record  in  this  case 
that  ^.oderson  Spencer,  executor  of  the  last  will  and  tt^ta- 
ment  of  James  N.  Thornton,  deceased,  filed  his  fiual  settle- 
ment report,  as  snch  executor,  in  the  office  of  the  Henry 
Circuit  Court,  on  the  6th  day  of  January,  1886.  It  ap- 
peared from  the  account  stated,  and  the  executor's  reporf, 
that  the  estate  had  been  pending  in  court  for  more  than  one 
jear,  the  last  current  report  having  been  made  April  16th, 
1885,  and  that  all  claims  against  the  estate  had  been  fully 
paid,  and  all  debts  collected,  and  that  the  estate  had  been 
finally  settled. 

The  clerk  fixed  the  hearing  on  the  first  Monday  of  the 
Vol.  112.— 6 
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fiDs^iDg  Februaiy  term  of  the  Henry  Circuit  Coart,  that 
being  the  Ist  day  of  February,  1886.  Notice  of  the  date  of 
the  hearing  so  fixed  was  given  by  publication  in  a  weekly 
newspaper  of  general  circulation  published  in  Henry  county, 
and  by  [wsting  notices  at  the  court-house  door  for  two  suc- 
cessive weeks. 

On  the  day  fixed  for  the  hearing,  James  L.  Roberts,  claim- 
ing to  be  a  creditor  of  the  estate,  entered  a  special  appear- 
ance and  moved  to  sot  a-^ide  the  notice,  alleging  as  cause 
therefor,  that  the  notices  were -not  signed  by  the  executor, 
but  by  the  clerk  of  the  Henry  Circuit  Court,  and  that  the 
Doti(;e9  did  not  require  tlie  heirs  of  the  decedent  and  all 
others  interested  to  appear,  but,  instead  thereof,  notified  "  the 
heirs,  creditoi-s  and  legatees"  to  appear. 

The  first  point  relied  on  for  a  reversal  is  the  ruling  of  the 
court  in  overruling  this  motion.  The  statute,  sections  2$ 
and  26,  Acts  1883,  p.  160-1,  relating  to  the  settlement  of  de- 
cedents* estates,  requires  notice  to  be  given  by  executors  and 
administrators,  to  all  persons  interested  in  the  estate,  of  the 
time  fixed  for  the  hearing  of  any  matters  relating  to  a  final 
settlement  report  theretofore  filed.  The  statute  does  not  re- 
quire the  notice  to  be  signed  by  the  executor  or  adminis- 
trator, nor  does  it  particularly  specify  by  whom  it  shall  be 
signed,  or  that  it  shall  be  signed  at  all.  Wright  v.  Wells,  29 
Ind.  3-54. 

If  tlie  executor  or  adminipitrator  causffl  due  notice  to  be 
published  and  posted,  since  the  notice  required  is  one  which 
pertains  to  a  judicial  proceeding,  there  is  neither  impro- 
priety nor  a  departure  from  the  statute  if  the  notices  are 
signed  by  the  clerk  of  the  court  in  which  the  proceeding  is 
ponding. 

That  the  notice  ran,  "  to  the  heirs,  creditors  and  legatees," 
instead  of  "to all  persons  interested  in  said  estate,"  afforded 
no  ground  for  setting  it  aside.  As  applied  to  the  subject- 
matter,  the  one  is  substantially  the  equivalent  of  the  other. 

The  appellant  filed  eight  exceptions  to  the  final  settlement 
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report,  which  exceptioos  were,  upon  motion,  stricken  out  by 
the  court.  Of  these  it  is  only  necessary  to  notice  tlie  sixth 
and  eighth,  in  which  the  appellant  alleged  as  ground  for  ex- 
cepting to  the  final  settlement,  that,  on  the  26th  day  of  Jan- 
nary,  1886,  some  twenty  days  after  the  final  settlement  had 
been  filed,  he  had  filed  a  meritorious  claim  of  fourteen  hun- 
dred dollars  against  the  estate,  which  claim  was  then  pend- 
ing and  unpaid. 

The  statute  regulating  the  filing  of  claims  against  dece- 
dents' estates  provides  that  "  if  such  claim  be  filed  after  the 
expiration  of  one  year  from  the  giving  of  notice  by  the  ex- 
ecutor or  administrator  of  his  appointment,  it  shall  be  pros-- 
ecated  Bolely  at  the  cost  of  the  claimant,  and  if  not  filed  at 
least  thirty  days  before  final  settlement  of  the  estate,  it  shall 
be  barred,  except  as  hereinafter  provided  in  case  of  liabilities 
of  heirs,  devisees,  and  legatees."  Acts  1883,  p.  153,  sec.  5. 
The  policy  of  the  statute  relating  to  the  settlement  of  de- 
cedents' estat<>s  is  to  require  a  succinct  and  definite  statement 
of  all  claims  against  each  estate,  whether  due  or  not,  to  be 
filed  in  the  office  of  the  clerk  of  the  court  in  which  the  estate 
is  pending  for  settlement,  and  to  prohibit  the  payment  of  any 
claim  except  the  necessary  current  exiienses  of  administra- 
tion, or  sums  directed  to  be  paid  by  the  will,  unless  the  claim 
shall  have  been  filed  and  admitted  on  the  appearance  docket, 
or  unless  it  shall  have  been  adjudged  by  the  court.  The  leg- 
islative purpose  to  prevent  unrearionable  and  unnecessary  de- 
lay in  the  settlement  of  estates  is  also  very  clearly  mani- 
fested in  the  statute.  To  this  end  oxecut(irs  and  administrators 
are  required  to  give  notice  of  their  appointment.  They  are 
likewise  required,  at  the  end  of  one  year  from  their  appoint- 
ment, or  so  soon  thereafter  as  may  be,  to  file  in  the  court 
iasning  their  letters  a  true  and  complete  account,  exhibiting 
the  exact  condition  of  the  estate.  If  the  report  then  filed  is 
not  a  final  settlement,  it  is  the  duty  of  the  executor  or  ad- 
ministrator to  make  a  final  settlement  within  six  months 
thereafter,  aaless  otherwise  ordered  by  the  court  for  good 
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cause  shown.  After  the  expiratioD  of  one  year  from  giving 
notice  of  his  appointment,  the  court  may,  in  its  discretion  and 
for  cause  shown,  peremptorily  order  an  executor  or  adminis- 
trator to  make  final  settlement,  and  may  enforce  compliance 
by  attachment. 

While  claims  filed  against  the  estate  remain  pending,  un- 
disposed of,  no  final  settlement  can  lawfully  be  made.  Iteed 
V.  Reed,  44  Ind.  429 ;  Heaton  v.  Knowlton,  65  Ind.  255. 

The  pendency  of  a  siugle  claim  may  involve  the  solvency 
or  insolvency  of  the  estate,  and  arrest  any  further  payment 
by  the  administrator  of  claims  against  the  estate*;  hence  the 
provision  of  the  statute  requiring  claims  to  be  filed  at  least 
thirty  days  before  final  settlement.  This  means  thirty  days 
before  the  filing  of  any  final  settlement  by  the  executor  or 
administrator,  after  one  year  has  expired  from  the  time  of 
giving  notice  of  his  appointment,  and  not  thirty  days  before 
the  confirmation  of  such  report  by  the  court. 

An  executor  or  administrator  never  could  make  a  final  set- 
tlement if,  after  making  and  filing  such  settlement,  and  pend- 
ing its  confirmation  by  the  court,  other  claims  might  be  filed. 

An  administrator  who  has  collected  all  thu  assets,  and  paid 
them  out  on  claims  filed  and  allowed  against  the  estate^  is 
compelled  by  law  to  make  a  final  settlement  afler  the  lapse 
of  one  year  from  giving  notice  of  his  appointment.  If  other 
claims  may  then  come  in  he  may  be  left  to  suffer  for  having 
performed  his  duty  according  to  the  letter  and  spirit  of  the 
statute. 

No  fraud  or  concealment  on  the  part  of  the  administrator 
is  shown.  Meed  v.  Reed,  supra.  The  estate  was  administered 
in  due  course,  so  far  as  appears.  If  the  appellant  had  a  just 
claim  against  the  estate,  there  is  no  valid  reason  shown  for 
not  having  filed  it  within  the  time.  The  court  did  not  err, 
therefore,  in  striking  out  his  exceptions  to  the  final  settle- 
ment. 

Judgment  aEBrmed,  with  costs. 

FUed  Oct  11, 1837. 
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ROBEBTS  V.   SpESCEE,  ExECDTOB. 

Dbcedents*  Estates.— iSlOtule  Conttmed. — Tlie  phrase  "final  settlement  ol 
the  estate,"  aa  used  in  the  last  sentence  of  section  2310,  R.  S.  1881,  and 
in  section  5  of  the  net  of  Mnrch  Tth,  1883  (Acta  1683,  p.  154),  Dieane  the 
filing  of  the  account  of  the  executor  or  administrator  for  final  settl&- 
ment,  and  claima  not  filed  thirty  days  before  each  filing,at  a  time  and 
in  the  manner  anthorized  by  law,«itl  be  harred. 

Same. — Claim. — Showinii  of  Ereutefor  not  Filing. — For  tacts  held  to  be  in- 
lufficient  loexcuse  a  claimant  for  not  filing  his  claim  against  an  estate, 
■o  as  to  relieve  him  from  the  proviaiona  of  the  statute  under  which 
Euch  claim  is  barred.  Bee  opinion. 

From  the  Henry  Circuit  Court, 

C.  L.  Henry  and  H.  C.  Ryan,  for  appellant. 

J.  Brtmn  and  W.  A.  Brown,  for  appellee, 

XiBLACK,  J. — The  proceedings  appealed  from  in  this  case 
were  based  upon  a  claim  filed  by  James  L.  Roberts  against 
the  estate  of  James  \V.  Thornton,  deceased,  of  which  Ander- 
son Spencer  was  the  executor. 

The  complaint  stated  that  prior  to  the  9th  day  of  June, 
1881,  one  Emma  McGec,  the  divorced  wife  of  the  claimant, 
Roberts,  was  the  owner  in  fee  simple  of  a  particularly  de- 
scribed forty-acre  tract  of  land  in  Madison  county  in  this 
State ;  that  he,  Roberts,  was  desirous  of  purchasing  said  tract 
of  land,  but  that  he  and  the  said  Emma  not  being  on  friendly 
terms,  she  would  not  sell  the  same  to  him ;  that  the  said 
Roberts  and  Thornton,  the  decedent,  who  yma  the  uncle  of 
the  former,  and  anxious  to  &ssist  him  in  obtaining  the  land, 
entered  into  a  parol  agreement,  whereby  the  said  Thornton 
agreed  that  if  he,  the  said  Roberts,  would  furnish  the  money 
necessary  for  that  purpose,  the  said  Thornton  would  purchase 
the  land,  taking  the  title  in  his  own  name,  and  hold  the  litnd 
notil  such  time  as  might  be  convenient  to  convey  it  to  the 
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Baitl  Rolierte ;  that  the  said  Thorotoii  thereupoD  purchased 
the  land  of  the  said  Emma,  and  that  he,  Robei-ta,  furnished 
the  purchase-money  used  in  payment  for  it;  that,  in  pursu- 
ance of  the  terms  of  his  purchase,  the  said  Emma  conveyed 
the  land  to  him,  the  said  Thornton,  on  the  said  9tb  day  of 
June,  1881 ;  that  the  said  Thornton  afterwards,  while  still  in 
life,  contracted  and  sold  said  tract  of  land,  in  disregard  of 
his  said  parol  agreement,  to  one  Phebe  Poor  for  the  sum  of 
$1,200;  that  of  said  amount  of  purchase -money,  agreed  to 
be  paid  by  the  said  Phebe  Poor,  the  .said  Thornton  received, 
in  hjs  lifetime,  the  sum  of  J800,  and  that  since  his  death 
the  remaining  $400  was  paid  to  his  estate;  that  the  widow 
and  children  of  the  said  Thornton  have,  since  the  payment 
of  the  pui-chase- money,  conveyed  said  tract  of  land  to  the 
said  Phebe  Poor;  that  the  claimant,  Roberts,  had  never  re- 
ceived from  the  said  Thornton,  or  from  his  estate,  any  part 
of  the  amount  of  pure  base- money  so  paid  by  the  said  Phebe 
Poor. 

Spencer  answered  that  in  the  year  1882  letters  of  admin- 
istration on  the  estate  of  the  said  Thornton,  with  the  will 
annexed,  were  issued  to  bim,  of  which  notice  was  duly  given, 
stating  the  particular  manner  in  which  such  notice  had  been 
proclaimed ;  that  he,  the  said  Spencer,  thereafter  made  an- 
nual reports  of  the  condition  of  the  estate  in  his  hands  as 
siich  administrator;  that,  on  the  6th  day  of  January,  1886, 
he  made  out  and  filed  in  the  office  of  the  clerk  of  the  Henry 
Circuit  Court  his  account  for  final  eettlcment  of  the  estate; 
that  the  clerk  fixed  the  first  day  of  the  ensuing  February 
term  of  the  said  court  for  the  submission  and  hearing  of  said 
final  account,  of  which  notice  was  given  as  required  by  law ; 
that  the  claim  herein  presented  was  filed  on  the  26th  day  of 
January,  1886,  and  not  prior  thereto ;  that  prior  to  the  mak- 
ing and  filing  of  paid  account  for  final  settlement  he,  the  said 
Spencer,  had  collected  all  the  assets  belonging  to  the  estate, 
and  bad  paid  the  same  all  out  on  debts  filed  and  proven 
against  said  estate,  so  that  nothing  then   remained  in  his 
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bands  for  the  payment  of  any  other  debt  or  claim.  Where- 
fore it  was  alleged  that  the  claim  of  the  said  Roberts  was 
barred,  and  ought  Dot  to  be  allowed,  and  that  said  fiual  set- 
tlement oagbt  to  be  confirmed  and  the  admini.'itrator  dis- 
«hai^ed,  notwithstaDding  the  filing  of  such  claim. 

A  demarrer  to  thia  paragraph  of  answer  being  first  over- 
ruled, Roberts  replied  in  three  paragraphs,  the  first  being  in 
denial,  and  the  second  and  third  setting  up  special  matter  in 
avoidance.  Demurrers  were  sustained  to  the  second  and 
third  paragraphs  of  the  reply,  whereupon  Roberta  withdrew 
the  first  paragraph,  and,  standing  upon  his  demurrer  to  the 
answer,  declined  to  reply  further.  Final  judgment  against 
bini  for  want  of  a  reply  then  followed. 

Section  2259,  R.  S.  1881,  provides  that  every  executor  or 
administrator  shall,  within  thirty  days  aflor  his  appointment, 
give  notice  that  he  has  been  so  appointed,  by  publication 
three  weeks  successively  in  a  newspaper  having  suitable  re- 
lations to  the  proper  county.  Section  2310  further  provides 
fi>r  the  manner  in  which  claims  shall  be  filed  against  an 
vstate,  concluding  with  the  declaration  that  "  If  such  claim 
be  filed  after  the  expiration  of  one  year  from  the  giving  of 
notice  by  the  executor  or  administrator  of  his  appointment, 
it  shall  be  prosecuted  solely  at  the  cosbi  of  the  claimant;  and 
if  not  filed  at  least  thirty  days  before  the  final  settlement  of 
the  estate,  it  shall  be  barred,  except  as  hereinafter  provided, 
in  the  case  of  heirs,  devisees,  and  legatees." 

The  23d  section  of  the  act  of  March  7tb,  1883,  Acts  of  , 
1833,  160,  which  has  reference  to  accounts  which  executors 
and  administrators  are  required,  from  time  to  time,  to  file, 
still  further  provides :  "  Upon  the  filing  of  such  account, 
thi!  clerk  shall  fix  a  day,  in  term,  by  endorsement  on  the  ac- 
omnt,  not  less  than  three  weeks  from  tlie  date  of  filing, 
when  the  account  will  he  heard ;  and  if  the  account  is  f<ir 
£nal  settlement,  *  *  *  said  executor  or  administrator  shall 
give  notice  to  all  persons  interested  in  said  estate  to  appear 
in  court  on  such  day  and  show  cause  why  such  account 
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should  Dot  be  approved,  which  notice  shall  be  given  by^  pub- 
lication in  some  weekly  new&[)aper  of  general  circulation, 
published  in  the  county  in  which  the  administration  is 
pending,  and  by  posting  at  the  court-house  door  for  twa 
successive  weeks."  Section  24  of  the  same  act  directs  that, 
on  the  day  so  fixed,  the  court  shall  proceed  to  hear  said  ac- 
count, and,  if  it  be  found  correct,  to  approve  the  same. 

The  question  presented  upon  the  sufficiency  of  the  answer 
in  this  case  is,  whether  upon  the  fects  averred  the  claim  of 
Roberts  is  barred  under  the  concluding  provision  of  section 
2310  hereinabove  set  out. 

The  proper  decision  of  that  question  depends  upon  the 
construction  which  ought  to  be  given  to  the  phrase  "thfe 
final  settlement  of  the  estate,"  as  used  in  that  provision. 
The  term  "final  settlement,"  as  applied  to  the  administra- 
tion of  an  estate,  is  usually  understood  to  have  reference  to 
the  order  of  court  approving  the  account  which  closes  the 
business  of  the  estate,  and  which  finally  discharges  the  ex- 
ecutor or  administrator  from  the  duties  of  his  trust,  and 
ought  generally  to  be  so  construed  when  there  is  nothing  in 
the  context  justifying  or  requiring  a  different  construction. 
Parsons  v.  M'tlford,  67  Ind,  489.  But  we  regard  the  phrase 
ill  question,  in  the  connection  in  which  it  is  used,  as  im- 
plying more  than  the  mere  order  of  the  court  declaring  the 
estate  to  be  finally  settled.  When  the  court  makes  an  order 
approving  an  account  submitted  for  final  settlement,  it,  ia 
the  absence  of  some  other  specific  direction,  relates  back  to 
the  time  the  account  was  filed,  and  gives  force  aud  effect  to 
the  account  from  the  date  of  its  filing.  '  Therefore,  when  an 
executor  or  administrator  has,  after  the  expiration  of  the 
proper  period  of  time,  filed  his  account  for  final  settlement, 
the  estate  is,  in  a  limited  and  conditional  sense,  finally  set- 
tled. The  only  condition,  in  such  a  case,  ia  that  the  account 
shall  be  found  to  contain  a  full  and  correct  exjiosition  of  the 
condition  of  the  estate  at  the  time  it  was  filed,  and  to  show 
that  the  business  of  the  estate  has  been  apparently  com- 
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pleted.  The  filing  of  the  final  account  is  the  commence- 
meot  of  proceedings  for  final  settlement,  and  the  intervening 
death  of  the  executor  or  administrator  does  not  necessarily 
abate  the  proceedings  thus  instituted,  which,  when  consum- 
mated, thus  become  an  entirety.  Having  in  view  the  evi- 
dent purpose  vrliich  moved  the  Legislature  to  enact  section 
2310,  from  which  we  have  quoted,  we  construe  so  much  of 
that  section  as  is  connected  with  the  phrase  under  considera- 
tion to  mean,  that  if  a  claim  is  not  filed  thirty  days  before 
the  aecount  for  final  adtlement  is  presented,  at  a  time  and  in 
the  manner  authorized  by  law,  it  shall  be  barred.  Any 
other  coDStruction  might  result  in  an  unreasonable  proo'asti- 
nation  in  the  final  settlement  of  an  estate  by  the  presenta- 
tion and  allowance  of  claims  after  the  assets  are  exhausted 
and  the  final  account  is  filed,  thus  compelling  either  a  with- 
drawal or  the  rejection  of  such  final  account  and  a  readjust- 
ment of,  or  a  deficiency  in,  the  assets  of  the  estate,  to  the 
possible  great  injury  of  the  executor  or  administrator,  aa 
well  as  of  others.  S[>enoer'8  answer,  consequently,  pre- 
Knted  a  good  defence  in  bar  of  the  claim. 

The  second  paragraph  of  the  reply  charged  that  the  per- 
sonal representatives  of  Thornton,  the  decedent,  fraudulently 
concealed  the  claimant's  cause  of  action  until  the  16th  day 
of  November,  1S85;  that  on  that  day  the  claimant,  acting 
through  his  attorneys,  wrote  to  the  widow  of  the  decedent, 
requesting  a  settlement  of  his  claim ;  that  some  time  there- 
after an  attorney  for  the  estate,  who  resided  at  New  Castle, 
in  Henry  county,  visited  the  claimant's  attorneys,  who  re- 
ucled  at  Anderson,  in  Madison  county,  and  bogged  them  not 
to  file  the  claim  against  the  estate,  on  the  ground  that  such 
a  proceeding  would  cause  needless  trouble  and  expense,  and 
that  the  claim  cduld  in  some  way  be  better  compromised  and 
amicably  adjusted ;  that  said  attorney  for  the  estate  als4  in- 
sisted that  the  attorneys  for  the  claimant,  instead  of  filing 
the  claim  against  the  estate,  should  visit  the  personal  rep- 
Ksentatives  of  the  decedent  at  New  Castle  and  first  see  if 
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some  amicable  arrangement  could  not  be  made  for  the  pay- 
ment or  satisfaction  of  the  claim,  which  the  last  named  at- 
torneys agreed  to  do ;  that  by  reason  of  said  agreement  the 
filing  of  said  claim  was  postponed ;  that  when  said  agree- 
ment was  made  said  attorneys  for  the  claimant  were  other- 
wise professionally  engaged,  and  that  said  professional  en- 
gagement continued  for  several  weeks  thereafter;  that,  in 
the  mean  time,  they  received  notice  of  the  filing  of  t^e  ac- 
count for  final  settlement  of  the  estate ;  that  they  thereupon 
at  once  proceeded  to  file  the  claim  as  stated  in  the  answer; 
that  by  reason  of  the  premises  the  said  Spencer,  as  executor 
of  the  estate,  was  estopped  from  asserting  that  the  claim  was 
not  filed  in  time  to  entitle  it  to  be  heard  upon  its  merits. 

The  cause  of  action  having  been  discovered  at  so  late  a 
period  after  the  death  of  the  deoe<lent,  reasonable  diligence 
requued  that  the  olaimsut  should  have  filed  his  claim  against 
t"he  estate  at  the  earliest  moment  practicable  after  the  dis- 
covery of  ita  existence. 

A  mere  previous  professional  engagement  on  the  part  of 
his  attorneys  did  not  excuse  the  claimant  for  not  promptly 
looking  af^r  and  filing  bis  claim,  if  he  intended  to  rely  upon 
his  strictly  legal  rights.  The  court  did  not,  therefore,  err  in 
sustaining  a  demurrer  to  this  paragraph  of  the  reply. 

The  third  paragraph  of  the  reply  only  presented  in  an  in- 
verse form  the  same  question  raised  by  the  answer.  There 
was,  consequently,  no  error  in  al^o  holding  that  paragraph 
to  be  insufficient  upon  demurrer. 

The  judgment  is  affirmed,  with  costs. 

Filed  Oct.  11, 1887. 
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Ijo.  12,116. 
Johnson  v.  Moobb. 

Pluddio. — JsMOM  tc  Gtneel  SoU  and  Mortgaye.  —Not  Seetmary  to  FVe  Sueh 
lulnMaUi  with  Ootaplainl, — Echibil. — la  an  action  to  cancel  a  note  and 
mortgage,  it  is  not  necessarj  tlmt  Huch  inslnimentii  be  made  part  of  the 
complaint  or  filed  therewith  as  eihihits. 

PiTHEKT. — Aeeeptanee  of  Nola  oi  SudL — OaneelioHon  cj  Mortgage, — D^ence. 
—Where  a  mortgagee  receives  the  notes  of  a  third  party,  importing  a 
ooDsideration,  agreeing  lo  accept  them  in  payment  of  the  mortgage  debt, 
Nich  pajmani,  in  the  absence  of  fraud,  is  valid,  and  the  mortgagor  mar 
maintain  an  action  for  the  cancellation  of  his  indebtedneas  and  tlfe 
mortgage  securing  it.  In  such  case,  the  defence  that  the  notes  received 
were  worthless,  or  that  there  was  fraud,  if  available  at  all,  cbd  only 
be  made  so  by  answer. 

PaiCTiCE. — Metion. — Rejection  of. — Where  B  motion  shows  on  its  face  a 
right  to  the  relief  it  asks,  it  can  not  be  rejected  on  the  motion  of  the  ad* 
verae  parly. 

SiMK. — Aune  pro  Bow  Entry. — Manonatdum  of  BeeoTd.—A  paper  contain- 
ing a  calcnlation  made  by  the  judge  who  tried  the  case,  acid  which  was 
by  him  certified  to  have  been  filed  and  treated  as  a  paper  in  the  coNe,  is 
Kuch  a  memorandum  of  record  as  authorised  a  ntin«  pro  tune  entry  cor- 
recting the  amount  of  the  judgment. 

From  the  HuDtington  Circuit  Court. 

0,  W.  Harvey,  for  appellant. 

N.  Morria  and  L.  Newberger,  for  appellee. 

Elliott,  J. — The  appellee  sought  by  his  complaint  to 
secure  the  cancellatiou  of  a  note  and  mortgage  held  by  the 
appellant. 

The  complaint  does  not  file  the  note  and  mortgage  as  ex- 
hibits, nor  set  them  forth,  but  it  is  not  for  this  reason  bad 
on  demurrer.  These  instrumentH  are  not  the  foundation  of 
the  suit,  and  are  not  within  the  rule  requiring  written  inatru- 
ments  to  be  made  part  of  Ihc  complaint.  Xo  rcco%'ery  is 
sought  on  the  note  or  mortgage;  but,  on  the  contrary,  the 
object  of  the  suit  is  to  secure  their  legal  destruction. 


92  SUPREME  CSOUBT  OF  INDIANA, 

Jobuton  V.  Moore. 

The  complaint  alleges  that  the  appellant  received  from 
the  appellee,  as  collateral  security,  two  promisaory  notes  ex- 
ecuted by  Elislia  B.  Joy,  and  agreed  to  collect  them,  but 
that  he  failed  to  do  so,  and  brought  suit  against  the  appellee 
on  the  note  and  mortgage  he  seeks  to  have  cancelled.  If 
the  complaint  did  not  go  further  than  this,  there  might  be 
some  force  in  tlio  appellant's  point  that  it  does  not  show  that 
the  notes  of  Joy  could  have  been  collected;  but  the  com- 
plaint goes  much  further,  for  it  avers  that,  after  the  »uit  was 
brought  against  the  appellee  on  the  note  and  mortgage  he 
here  seeks  to  have  cancelled,  it  was  agreed  that  the  appellant 
should  take  the  Joy  notes  in  full  payment.  If,  as  the  com- 
plaint avers,  the  note  and  mortgage  were  paid,  then  the 
appellee  has  a  clear  right  to  a  decree  for  their  oanccllation. 

The  notes  executed  by  Joy  import  a  consideration  and 
presumptively  were  of  value ;  and  as  the  appellant  agreed  to 
accept  them  in  payment  of  bis  claim,  and  got  the  considera- 
tion he  contracted  for,  the  payment  is  valid.  Wolford  v. 
Potters,  85  Ind.  294  (44  Am.  R.  16).  If  the  notes  of  Joy 
were  worthless,  or  if  there  was  fraud,  those  defences,  if 
available  to  appellant  at  all,  could  only  be  made  available  by 
answer. 

The  appellant  insi.sts  that  the  court  erred  in  overruling  his 
motion  to  reject  a  motion  made  by  the  appellee  for  a  nunc 
pro  tunc  entry.  If  in  any  case  a  motion  to  reject  a  motion 
for  a  nunc  pro  tunc  entry  is  projKT,  it  certainly  was  not  in 
this ;  for  the  motion,  on  its  face,  showed  a  clear  prima  fae'ir. 
right  to  the  relief  a.*ked.  Whore  a  motion  shows  on  its  face 
a  right  to  the  relief  it  asks,  it  can  not  be  rejected  on  the  mo- 
tion of  the  adverse  party. 

The  paper  containing  the  calculation  made  by  the  judge 
who  tried  the  case  was  by  him  treated  and  filwl  as  a  paper  ia 
the  case,  for  he  so  certifies.  We  think,  therefore,  that  there 
was  a  memorandum  of  record  which  authorized  the  nunc  pro 
tunc  entry,  correcting  the  amount  of  the  judgment.  Rhoads  v. 
OommonvxaJth,   15   Pa.   St.    272;    Maithtson  v.    Orant,   2. 
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How.  U.  S.  263  ;  Frink  v.  Frink,  43  N.  H.  508;  Weed  v. 
Weed,  25  Conn.  337  ;  HoUiatery.  ITie  Judges,  8  Ohio  St.  201. 

Jjidgment  affirmed. 

Filed  Sept.  29, 1887. 


No.  13,703. 

The  Jeffebsonville,  Madison  and  Indianapolis  Rail- 

BOAD  Company  ist  al.  v.  Dunlap. 

&TATHTS. — Repeal  by  Impluatiim. — Repeals  b^  impticatioD  are  not  favored, 
bat  if  a  portion  of  a  later  statute  will  be  destroyed  by  coatinuing  an/ 
ot  the  profiaionb  of  a  prior  one  iu  force,  the  lutter,  to  that  extent,  will 
be  deemed  repealed,  notwithstanding  a  declaration  ia  the  later  act  that 
the  prior  one  ahall  remain  in  force. 

BuLBOAD.— /imcin^  Right  <^  Way.— An  ^  April  ISth,  1SS5,  Didnot  Repetd 
Prior  SlalvU.—LiabUUy/or  Animalt  KilUd.— The  act  of  April  13th,  1886 
(.\cta  1885,  p.  S24),  relating  to  the  fencing  of  railroad  righta  of  way, 
did  not  repeal  by  implication  the'  prior  act  on  the  game  subject  (B.  8. 
1881,  soction  4025,  el  acq.),  and  for  a  failure  to  fence  at  all  places  re- 
qnireid  by  the  prior  slatute,  railroad  companies  are  liable  oa previously, 
except  to  far  as  farm  croasings  and  gates  are  concerned. 

Same. — Joint  waJ  SeKral  LiabUib/ 1^  Oumer  and  Lttaee. — Incorporattd  Tomu.— 
FkUed  i^rftoiM.— iVo«dur«.— The  prior  statute  not  being  repealed,  tbe 
corporation  owning  a  railroad,  and  its  leasee,  etc.,  ore  jointly  and  sev- 
erally liable  for  the  killing  of  animals  npon  the  track  thereof  within 
Uch  portions  of  an  incorporated  town  as  are  laid  out  and  platted,  if 
the  right  of  way  could  have  been  fenced  at  the  place  of  the  killing,  and 
the  manner  of  commencing  and  prosecuting  actions  and  of  collecting 
jadgments  is  the  same  as  formerly. 

Sine — /njury  Miat  be  Done  by  Oart  or  Enginet. — Under  the  act  of  April 
13tb,  1885,  as  well  as  nnder  the  prior  act,  railroad  companies  are  not 
liable  for  the  injurr  or  killing  of  animals  unless  injured  or  killed  b^ 
the  can  or  engines. 

From  the  Johnson  Circnit  Court. 

8.  Stanaifer,  for  appellants. 

8.  C.  Brawn,  R,  3f.  Miller  and  H.  C  Barnett,  for  appellee. 
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ZoLLARS,  C.  J. — It  is  coDceded  by^  the  pleadiDgs  that  ap- 
pellee's animal  was  killed  upOD  appellaute'  track  by  a  train 
of  cars,  within  the  limits  of  an  incorporated  town  "laid  out 
and  platted  into  lots  and  blocks." 

Negligence  is  not  charged,  nor  is  it  contended  that  the 
railway  company  might  not  have  fenced  its  right  of  way  at 
the  place  where  the  animal  went  uj>on  the  track  and  was 
killed.  Appellee's  claim  is,  that  appellants  are  liable  under 
the  statutes  in  relation  to  fencing  railway  tracks  by  railway 
companies. 

It  is  conceded  by  counsel  for  appellants,  that  unless  the 
act  of  April  13th,  1885,  Acts  1885,  p.  224,  repealed  prior 
laws,  R,  S.  1881,  aecfiou  4025,  et  aeq.,  and  thus  changed  the 
duties  and  liabilities  of  railway  companies  in  relation  to 
fencing  their  tracks  "  withio  such  portions  of  cities  and  in- 
corporated towns  and  villages  as  are  laid  out  and  platted  into 
lots  and  blocks,"  and  through  uuiaclused  and  unimproved 
lands,  the  railroad  companies  are  liable  in  this  case.  The 
case,  therefore,  turns  upon  the  question  as  to  whether  or  not 
the  act  of  1885  wrought  such  changes. 

The  first  section  of  the  act  provides  that  any  railroad  cor- 
poration, lessee,  assignee,  i-eceiver,  or  other  person  or  corpora- 
tion, running,  controlling  or  operating,  or  that  may  hereafter 
construct,  build,  run,  control  or  operate  any  railroad  into 
or  through  tliis  State,  shall,  within  twelve  months  from  the 
taking  effect  of  the  act,  etc.,  build  and  thereafter  maintain 
fences,  etc.,  on  both  sides  of  such  railroad  throughout  its 
entire  length,  except  at  the  cropsini^  of  public  roads  and 
highways,  and  within  such  portions  of  cities  and  incor- 
porated towns  and  villages  as  are  laid  out  and  platted  into 
lots  and  blocks,  and  except  where  the  road  runs  through  un- 
improved and  uninclosed  lands. 

It  is  further  provided,  that  where  such  lands  become  im- 
proved and  inclosed  on  three  sides,  the  railroad  company, 
etc.,  shall  build  and  maintain  a  fence  along  its  right  of  way. 
And  still  further,  it  provides  that  anch  company,  etc.,  shaLL 
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construct  aad  maiotaiD  barriers  and  cattle-guards  at  all  public 
roads  and  highway  crossings,  and  that,  on  &ilure  to  petform 
tberequirementsof  theact,  the  railway  corporation,  or  penson 
operating  the  road,  shall  be  liable  fur  all  damages  which  may 
be  done  by  the  agents,  employees,  engineers  or  cars  of  such 
corporation  or  person  operating  the  road,  to  any  cattle, 
horses,  etc.,  thereon. 

The  second  section  provides  that,  H  the  railroad  company, 
etc.,  shall  fail  to  fence  its  track,  as  in  tlie  first  section  re- 
quired, the  owner  of  land  abutting  on  the  right  of  way  of 
the  railroad  company  may,  after  a  prescribed  notice  to  the 
railroad  company,  etc.,  construct  the  fences  and  cattle-guards 
and  collect  from  the  railroad  company,  or  person  operating 
the  road,  the  reasonable  value  of  such  fences  and  cattle- 
guards. 

The  third  section  provides  that  if  the  railroad  companf-,^ 
etc.,  shall  fail  to  keep  the  fences  and  cattle-guards  in  repair, 
the  owner  of  land  abutting  on  the  right  of  way,  after  a  pre- 
Ecribed  notice  to  the  railroad  company,  etc.,  may  repair  the 
same  and  collect  from  the  company,  etc.,  the  value  of  such 
repairs. 

The  fourth  section  is  as  follows :  "  Nothing  in  this  act  con- 
tained shall  in  any  manner  affect  or  change  the  liability  of 
railroad  corporations,  or  of  the  assignees,  lessees,  or  receivers 
of  such  corporations,  for  stock  killed  or  injured  upon  their 
railroads;  but  such  liability  shall  exist  and  be  governed  by 
laws  now  in  force  the  same  as  if  this  act  had  never  beea 
passed." 

This  section  four,  we  have  concluded,  was  intended  to  con- 
tinae  the  prior  statute  in  force  (section  4025,  d  seq.,  R.  S. 
1881),  and  was  designed  as  a  declaration  of  the  legislative 
iDtention  in  that  regard. 

The  important  question  then  is,  how  far  may  it  or  does  it 
do  so? 

If,  in  any  particalar,  it  is  impossible  for  both  statutes  to 
remain  in  force — if,  in  other  words,  to  continue  any  portioQ 
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of  the  prior  statute  !□  force  will  destroy  any  portion  of  the 
act  of  1885,  it  must  be  held  that  to  that  extent  the  prior  stat- 
ute is  Dot  in  force,  notwithstanding  the  declaration  in  section 
four  that  it  shall,  remain  in  iorce.  DeUner  v.  Simpson,  72 
Ind.  435. 

On  the  other  hand,  repeals  of  statutes  by  implication  are 
not  iavorites  of  the  law,  and  will  take  place  only  to  the  ex- 
tent that  tbe  new  law  is  in  irreconcilable  conflict  with  the 
prior  law.  ' 

It  was  held  in  the  case  of  Blain  v.  jJailey,  ^  Ind.  166,  that 
"  It  is  a  maxim  in  the  construction  of  statutes,  that  tbe  law 
does  not  favor  a  repeal  by  implication,  and  it  has  accordingly 
been  held  that  where  two  acts  are  seemingly  repugnant,  they 
must,  if  possible,  be  so  construed  that  the  later  may  not 
operate  as  a  repeal  of  the  former."  And  it  was  said  that,  in 
pursuance  of  that  maxim,  it  has  been  held  that  an  act  is  not 
repealed  by  implication  when  the  Legislature  had  no  inten- 
tion to  repeal  it,  citing  Tyson  v.  Postldhwalte,  13  111.  727. 

In  (he  case  of  Coghill  v.  State,  37  Ind.  Ill,  this  court 
quoted  with  approval  the  following  from  Mr.  Sedgwick's 
work  on  Statutory  and  Constitutional  Law:  "  So  in  this 
country,  on  the  same  principle,  it  has  been  said  that  laws  are 
presumed  to  be  passed  with  deliberation,  and  with  full  knowl- 
edge of  all  existing  ones  on  the  same  subject ;  and  it  is,  there- 
fore, but  reasonable  to  conclude  that  the  Legislature,  in  peas- 
iog  a  statute,  did  not  intend  to  interfere  with  or  abrogate 
any  prior  law  relating  to  the  same  matter,  unless  the  re- 
pugnancy between  the  two  is  irreconcilable;  and  hence  a 
repeal  by  implication  is  not  favored;  on  the  contrary,  courts 
are  bound  to  uphold  the  prior  law,  if  the  two  acts  may  well 
subsist  together."  See,  also.  City  of  EBanaville  v.  Summers, 
108  Ind.  189,  and  cases  there  cited.  And  so,  as  said  in  the  case 
of  Yo8t  V.  Cbnroy,  92  Ind.  464,  472,  it  is  competent  for  the 
Legislature  to  declare  that  former  acts  shall  not  be  deemed 
repealed,  and  when  this  declaration  is  made  courts  will  carry 
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it  into  effect  wherever  it  can  possibly  be  done  without  disre- 
garding tbe  provisions  of  the  later  act. 

The  Legislature  has  in  several  instances  passed  laws  upon 
particular  subjects,  and  at  the  same  time  declared  by  the  same 
enactment  that  prior  laws  upon  the  same  subject  should  not 
be  repealed,  but  continued  in  foroe.  In  each  instance  this 
court  has  so  far  upheld  the  legislation  as  to  hold  both  acts  to 
be  in  force,  where  to  continue  the  former  act  in  force  would 
not  destroy  the  later ;  and  has  also  held  the  former  act  to  be 
in  force  so  far  as  the  contimiing  of  it  in  force  would  not  de- 
stroy the  whole  or  any  portion  of  the  later  act.  Such  acts 
have  been  passed  and  upheld  in  relation  to  drains  and  gravel 
roads,  Yoat  v.  Convoy,  aupra;  Robinson  v.  Rippey,  111 
Ind.  112,  and  cases  there  cited;  DeUner  v.  Simpson,  supra. 

It  has  been  said  that  repeals  by  implication  rest  upon  the 
principle  that  the  enactment  of  a  new  law  covering  the  whole 
sabjeot-matter  of  a  prior  law  is  an  expression  of  an  inten- 
tion on  the  part  of  the  Legislature  to  repeal  the  prior  law, 
but  that  it  can  not  be  said  that  the  passage  of  such  subse- 
<iaeot  law  is  the  expression  of  such  intention  where  it  is 
positively  declared  that  the  later  act  shall  not  repeal  the 
prior  act  upon  the  same  subject.  Robinson  v.  Rippey,  supra. 
And  hence,  as  we  have  stated,  it  is  the  duty  of  the  courts  to  ' 
uphold  both  statutes  if  possible,  and  thus  give  effect  to  the 
expressed  intention  of  the  Legislature.  May  that  be  done 
here  to  any  extent,  and  if  so,how  &r  ? 

The  title  of  the  act  of  1863  (Acta  1863,  p.  25 ;  E.  9. 1881, 
section  4023,  et  seq.)  is  an  act  to  provide  compensation  to  the 
owners  of  animals  killed  or  injured  by  the  cars,  locomotives, 
«r  other  carriages  of  any  railroad  company,  and  to  enforce 
the  collection  of  judgments  rendered  on  account  of  the  same. 
The  act  provides  in  detail  for  the  commencement  and  prose- 
cution of  cases  against  railway  companies  for  the  injury  and 
billing  of  animals,  and  prescribes  a  special  and  somewhat 
Voi-112.— 7 
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summary  method  of  collecting  judgments  obtained  in  sucb 
actioDs. 

Section  one  as  amended  in  1877,  R.  S.  1881,  section  4025, 
provides  that  the  company,  l^ee,  assignee,  receiver,  or  other 
person  or  corporation  ruaDing,  controlling  or  operating  the 
railroad,  shall  be  liable  jointly  and  severally,  etc,  • 

Another  section  provides  that  the  act  shall  not  apply  to  any 
railroad  securely  fenced  in  and  such  fence  properly  main- 
tained by  such  company,  etc. 

As  said  in  the  recent  case  o(  Peniwyhnnia  Cb.  v.  Spauld- 
inj,  ante,  p.  47,  that  act  did  not,  and,  if  still  in  force,  does 
not,  positively  enjoin  upon  railway  companies  the  duty  of 
fencing  their  tracks,  but  made  them  liable,  and,  if  in  force, 
still  makes  them  liable,  for  the  injury  and  killing  of  animals 
upon  the  railroad  track,  where  the  road  is  not,  but  might  and 
ought  to  be,  fuueeil. 

Whatever  duty,  then,  there  was  or  is  in  that  regard  on  the- 
part  of  the  railway  company  under  that  act  resulted,  and 
still  results,  from  the  liability  imposed. 

By  judicial  interpretation,  and  in  meeting  constitutional 
objections  urged  against  the  act,  ft  has  been  declared  that  one- 
purpose  of  the  act  was  to  protect  the  public  travelling  ia 
cars  over  the  railroad.  Neu>  Albany,  etc.,  R.  B.  Ch.  v.  Tri- 
ton, 12  Ind.  3;  Xew  Albany,  etc.,  R.  R.  Co.  V.  Maiden,  12 
Ind.  10;  Indianapolis,  etc.,  R.  R.  "Cb.  V.  Guard,  24  Ind. 
222  (87  Ara.  Deo.  327);  BaUiiiiore,  etc.,  R.  ir.  Co.  v.  John- 
son, 59  Ind.  188;  Gncinnati,  etc.,  R.  R.  Co.  v.  Hildrelh,  77 
lud.  504. 

Umlcr  similar  statutes  in  other  States  it  has  been  declared 
that  the  penalty  was  designed  as  an  inducement  for  railway 
comiKiiiios  to  fence  their  tracks.  The  pur[H>se  of  the  act,  as 
declared  by  the  title,  was  to  provide  compensation  to  the- 
owners  of  animals  injured  or  killed  by  the  cars,  locomotives, 
etc.,  and  to  enforce  the  collection  of  judgments  rendered  on 
account  of  the  same.  The  act,  then,  was  not  designed  whoUy 
to  provide  compensation  to  the  owners  of  animals  killed  by- 
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cars,  etfl.,  nor  wholly  for  the  protection  of  the  travelling 
public.  That  it  was  not  designed  wholly  fot;tlie  latter  pur- 
pose is  settled  by  the  title,  and  by  our  eases  holding  that  the 
owner  of  animals  for  whose  convenience  &rm  crossings  and 
gates  are  maintaiDed  can  not  recover,  if  by  his  neylect  the 
gates  are  left  open  and  his  animals  go  through  them  to  the 
track  and  are  there  injured  or  killed.  Hunt  v.  Lake  Shore, 
rfc.,  R.  W.  Cb.,  ante,  p.  69,  and  cases  there  cited. 

If  the  act  was  designed  wholly  for  the  protection  of  the 
public,  the  railway  company  would  be  liable,  although  ani- 
mals might  pass  to  the  track  through  such  farm  gates.  To 
repeat,  then,  the  act  of  1863  (section  4025,  H  seq.,  K.  S.  1881), 
was  designed  to  protect  the  public  travelling  in  cars  over  the 
railroad,  and  to  provide  compensation  to  the  owners  of  ani- 
mals injured  or  killed  by  cars,  etc.,  upon  railroads. 

It  seems  clear  that  the  act  of  April  13th,  1885,  was  not 
designed  simply  for  those  pur|)oses.  The  leading  purpose  of 
that  act,  as  manifested  by  the  title  and  the  whole  act,  was  to 
enjoin  a  positive  duty  upon  railway  companies  to  fence  their 
tracks  at  the  places  therein  specified;  iu  other  words,  to  give 
to  the  owner  of  adjoining  enclosed  and  improved  lands  the 
nght  to  demand  and  have  s  fence  built  and  maintained 
between  his  land  and  the  railway. 

Under  the  former  act,  as  the  duty  on  the  part  of  the  rail- 
way oompany  to  fence  its  track  resulted  simply  from  the 
liability  imposed  for  the  injury  or  billing  of  animals,  the 
idjoining  land-owner  had  no  means  of  enforcing  the  per- 
formance of  the  duty  except  by  suits  for  the  injury  or  kill- 
ing of  his  animals  by  cars,  etc.,  upon  the  track.  He  might 
recover  for  such  injury  or  killing,  but  he  had  no  means  of 
compelling  the  railway  company  to  build  fences,  nor  of  com- 
pelling it  to  pay  for  fences  built  by  him. 

The  rulway  company  might,  as  has  been  the  case,  neglect 
and  refuse  to  build  fences,  and  take  its  chances  as  to  the 
amonnt  that  might  be  recovered  from  it  for  the  injury  or 
MUiog  of  aoimals.     And  thus  the  farmer's  field  might  re- 
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main  uDiDcIosed  on  the  side  adjoioiDg  the  railway,  leaving 
his  growing  orope  liable  to  devastation  by  the  anitnals  of 
others  at  lar^,  unless  be  built  feaoes  himself.  His  animals 
might  constantly  escape  and  stray  away,  and  yet  he  could 
have  no  recompense  for  the  annoyance  and  loss. 

To  enable  him  to  have  fences  built,  either  by  or  at  the  ex- 
pense of  the  i-ailway  company,  between  his  enclosed  and  im- 
proved lands  and  the  railway,.and  thus  escape  the  annoyances 
and  losses  above  suggested,  the  aot  of  April  13th,  1885,  was, 
in  the  main,  passed.  And  because  the  act  was  intended,  prin- 
cipally, for  the  benefit  and  protection  of  owners  using  and 
farming  adjacent  enclosed  and  improved  lands,  it  does  not  re- 
quire the  railway  company  to  build  and  maintain  fences  along 
uninclosed  and  unimproved  lands  and  in  platted  portions  of 
cities,  towns  and  villages  which  are  not  supposed  to  be  used 
for  farming  purposes. 

If  that  act  absolutely  repealed  the  prior  act,  there  is  no 
law  which  directly  or  indirectly  imposes  upon  railway  com- 
panies the  duty  of  fencing  their  tracks  within  any  portions 
of  cities,  towns  or  villi^es  which  may  be  platted  into  lots, 
nor  through  uninclosed  and  unimproved  lands.  There  must 
be  a  considerable  portion  of  each  of  the  railroads  in  the  State 
■which  pass  through  uninclosed  and  unimproved  lands.  And 
as  in  many  places  animals  are  allowed  to  run  at  lai^  by 
order  of  the  county  boards,  the  result  will  be  that  the  idea 
of  compensation  for  animals  killed  upon  railroads,  and  the 
idea  of  protecting  the  public  travelling  on  railway  cars,  by 
requiring  railway  companies  to  fence  their  tracks,  have  been 
largely  abandoned  by  the  Legislature.  We  do  not  think  that 
such  was  the  intention  of  the  Legislature  in  the  enactment 
of  1885.  Nor  do  we  think  that  there  is  anything  in  that  act 
that  requires  a  holding  that  the  prior  aot,  in  all  its  parts,  is 
repealed,  or  that  it  can  not  remain  in  force  without  destroy- 
ing the  later  act. 

In  the  State  of  Missouri  there  was  an  act  very  similar  to 
the  act  of  1885.     The  act  there  required  railway  companies 
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to  erect  and  maiDlaiD  fences  on  the  sides  of  their  ttaoks 
where  the  same  passed  through,  along  or  adjoining  enclosed 
or  cultivated  fields,  or  unioclosed  prairie  lands,  and  provided 
Uiat  until  such  fences  should  be  built  and  maintained  by  the 
railway  companies  they  should  be  liable  in  double  the  amount 
for  all  damages  which  might  be  done  by  their  agents,  engines 
or  cars  to  animals  going  upon  the  track  at  places  where  such 
fences  were  required.  It  also  provided  that,  in  case  the  rail- 
way company  should  feil  to  build  the  fences  as  required,  the 
adjoining  land-owner  might  build  them  and  collect  the  ex- 
pense of  the  building  from  the  railway  company. .  Wagner's 
Missouri  Statiftes,  published  in  1872,  vol.  1,  p.  310.     ' 

It  will  be  observed  that  the  act  did  not  require  fences 
through  or  along  uDiDclosed  lands,  except  prairie*lands;  so 
the  Supreme  Court  of  that  State  held. 

There  was  another  statute  (same  volume  of  statutes,  page 
520),  which,  like  our  act  of  1863,  did  not  positively  impose 
upon  railway  companies  the  duty  of  fencing  their  tracks,  but, 
like  that  act,  imposed  a  liability  for  the  injury  or  killing  of 
animals  going  upon  the  track,  and  provided  that  the  act 
should  not  apply  to  any  railway  enclosed  by  a  lawful  fence. 
Those  acts  were  both  held  to  be  in  force,  the  one  not  con- 
flicting with  the  other. 

In  the  case  of  Ziarka  v.  St.  Louia,  etc.,  R.  B.  Co.,  68  Mo. 
45,  it  was  said  that  the  first  act  above  made  itobligalory  upon 
all  railroads  in  the  State  to  erect  and  maintain  fences  on  the- 
sides  of  the  road,  where  the  same  passed  througii,  along,  or- 
adjoining  enclosed  or  cultivated  fields,  or  uainclosed  prairie 
land;  and  that  until  such  fences  should  be  built  the  corpora- 
tion was  made  liable  in  double  the  amount  for  all  damages  by 
its  agents,  en^nes  or  cars  to  all  animals  on  the  road.  Of 
the  act  last  above  mentioned,  it  was  said  that  it  was  designed 
to  furnish  an  inducement  for  the  roads  to  fence  their  tracks 
where  it  was  not  deemed  absolutely  necessary  to  compel  them 
to  do  80 ;  that  by  that  act,  if  the  road  was  not  fenced,  and 
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animals  were  killed  at  a  place  where  the  law  did  not  require 
fences  to  be  erected,  the  corporation  was  still  liable. 

The  same  ruling  was  made  in  the  recent  case  of  Raddle  v. 
Si.  Louis,  etc:,  R.  R.  Co.,  7  West.  fiep.  30S,  and  it  was  there 
held  again,  that  the  iVct  was  not  restricted  in  its  application 
to  cases  of  injury  occurring  at  pointo  where  the  companies 
were  required  to  fence  by  the  first  act,  but  was  general,  giv- 
ing the  right  to  sue  for  an  injury  occurring  anywhere  on  the 
road,  except  where  it  was  enclosed  by  a  lawful  fence  or 
crossed  by  public  highways — in  other  words,  that  the  act  ap- 
plied to'  any  part  of  the  road  where  the  company  had  a  riffhi 
to  maintain  fences,  although  not  required  to  do  so  br  the 
other  act. 

Those  eases  are  authority  here.  For  the  purposes  of  this 
case  it  would  be  suiBcient  to  hold  that  so  far  as  concerns  por- 
tions of  the  railway,  other  than  those  portions  required  to  be 
fenced  by  the  act  of  April  13th,  1885,  the  prior  act  (section 
4025,  et  seq.,  R.  S.  1881,)  is  still  in  force,  and  that  iu  order  to 
escape  liability  for  the  injury  or  killing  of  animals  upon  such 
portions,  the  railroad  must  be  there  fenced,  as  heretofore  held 
by  this  court. 

Appellants'  counsel  su^ests  this  difficulty :  Under  the  prior 
«ct  there  is  no  liability  unless  the  animal  is  struck  by  the 
«ars  or  engine.  The  act  of  1886  provides  that,  on  the  fail- 
ure to  fence  the  railroad  as  therein  required,  the  railway 
company,  etc.,  "shall  be  liable  for  all  damage.^  which  may 
be  done  by  the  agents,  employees,  engineers,  or  cars  of  such 
corporation  *  *  *  to  any  such  cattle,  *  *  *  and  other 
stock  thereon," 

It  is  argued  that  under  t4ie  above  act,  and  the  language 
above  quoted,  there  may  be  a  liability  although  the  animal 
may  not  be  struck  by  the  cars,  or  engine,  but  it  is  not  sug- 
gested jnsi  how  the  damage  to  the  animal  may  be  done  by  the 
engineer,  etc.,  except  by  running  a  train  of  cars  u(x>n  it. 
The  above  quoted  language  of  the  act  is  confused  and  un- 
certain, but,  after  much  tli(»uglit  upon  the  whole  subject,  we 
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think  that  it  was  not;  the  intentioD  that  railway  compaDies 
shall  be  liable  for  the  injury  or  killing  of  animals,  unless  they 
are  iDJured  or  killed  by  the  cars  or  engines.  We  are  led  to 
thb  oonolusioQ  from  two  considerations.  lu  the  first  place, 
the  language  is  that  the  corporatiou  shall  be  liable  for  the 
^lamage  done  by  the  engineers,  etc.,  and  cars  "  thereou."  That 
seems  to  indicate  that  the  antmal  must  be  injured  on  the 
track,  and  if  so,  it  is  reasonable  to  conclude  that  the  inten- 
tion was  that  the  injury  should  be  done  by  the  engine  or  cars 
aA  formerly.  In  the  second  place,  the  main  purpose  of  the 
act  was  not,  as  we  have  seen,  to  provide  compensation  to  the 
owners  of  animals,  but  to  secure  fences  to  the  land-owners. 
The  probability  is,  that  the  portion  of  the  act  fixing  lia- 
bility for  the  injury  or  killing  of  aulmals  was  inserted  as  a 
matter  of  precaution,  to  avoid  a  possible  doubt  of  the  lia- 
hility  as  it  then  existed.  But  if  the  suggestion  of  appel- 
lants' counsel  as  to  the  construction  of  that  portion  of  the 
act  should  be  adopted,  it  would  not  be  a  sufficient  reason  for 
holding  that  the  prior  act  was  totally  repealed.  To  so  hold 
would  lead  to  much  more  serious  difficulties. 

The  former  act  provides  that  the  corporation  owning  the 
load,  aud  the  lessees,  etc.,  shall  be  jointly  and  severally  lia- 
ble. If  that  act  is  repealed,  there  is  no  longer  such  joint 
liability. 

The  prior  act  provides  where  and  how  suits  for  the  injury 
or  death  of  animals  ifcy  be  brought,  and  prescribes  a  special, 
and,  as  we  have  said,  a  somewhat  summary  method  of  col- 
lecting judgments  that  may  be  obtained  for  the  injury  or 
killing  of  animals.  If  that  act  is  repealed,  there  is  nothing 
aiecial  left  as  to  the  place  and  manner  of  prosecuting  such 
suits,  aud  the  owner  of  the  animal  must  collect  his  judgment 
in  the  ordinary  way. 

If  the  former  act  is  repealed,  a  considerable  portion  of 
fach  railroad  in  the  State  may  be,  and  remain,  without  fences, 
and  the  two  purposes  which  led  to  the  legislation — compen- 
ation  to  the  owners  of  animals  injured  or  killed  upon  such 
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road,  and  the  safety  of  the  public  travelling  id  cars  thereou — 
■vtiM  be  largely  thwarted. 

Our  oonclusioD  upoo  the  whole  case  is,  that,  notwithstaod- 
iDg  the  act  of  1835,  the  oorporation  owniag  the  railway,  aud 
the  lesaees,  etc.,  are  jointly  liable  for  the  injury  or  killing  of 
animals,  as  formerly;  that  the  maaner  of  commeDring  and 
prosecuting  actions  for  the  injury  or  death  of  animals,  and 
the  manner  of  collecting  judgments  obtaiued,  are  the  same  as 
formerly;  and  that  for  a  failure  to  fence,  at  all  places  re- 
quired by  the  prior  act,  railway  companies  are  liable  for  the 
injury  and  death  of  animals  as  formerly,  except  as  to  larm 
crossings  and  gates,  the  duty  of  keeping  them  closed  having- 
been  expressly  transferred,  by  the  acts  of  1885,  from  the  rail- 
way company  to  the  land-owner.  Id  other  words,  while, 
under  the  old  law,  the  duty  to  fence  the  railway  results  from 
the  liability  imposed,  and  under  the  new,  the  duty  to  fenco 
the  portions  of  the  road  therein  specified  is  positively  en- 
joined, yet,  the  liability  for  the  injury  and  killing  of  ani- 
mals being  the  same,  there  is  no  sufficient  reasoo  why  the  old 
law  may  not  be  held  to  be  in  foroe  as  to  the  whole  line,  ex- 
cept, as  already  stated,  so  far  as  concerns  farm  crossings, 
and  gates. 

The  court  below  having  held  that  appellants  are  liable, 
and  having  rendered  Judgment  accordingly,  the  Judgment  is 
affirmed,  with  costs. 

Filed  Oct  15, 1887. 
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No.  13,766. 

Dbohebergeb  V.  The  State. 

CuHCXAi.  Law. — Nuitanee. — A^damt  aaid  la/ormatiim. — Bequiremeult  of. — 
Id  an  Affidavit  and  information  charging  the  er«ctioD  and  maintenance 
of  a  nuisance,  by  erecting  and  maintaining  near  the  dwelling-houses  <>f 
diver*  inhabitants  of  thecounCj  a  building  in  which  were  kept,  fed  and 
ilaogbtered  large  uumljers  of  chickens,  etc.,  and  in  and  about  which 
was  deposited  offal,  thereby  creating  noisome  smella,  etc.,  it  is  not  neC' 
OBary  to  deacribe  the  particnlar  location  of  the  alleged  nuisance,  nor 
ia  it  neceeaarj  to  act  oat  the  names  of  the  penona  near  whose  dwellinK- 
hooaea  the  aame  was  maintained. 

SAMEL^Uoneeenory  Averments  a»  to  Mattert  of  Deaeripiim  Mutl  be  Proved  a» 
ABeged. — Matters  of  description  in  an  information  for  the  maintenance 
of  a  Duiaance,  as  to  the  exact  location  of  the  same,  and  as  to  the  names 
of  the  persons  whose  dwelling-houses  are  contiguous  thereto,  though 
immaterial  and  uuDeoeesary,  must,  if  set  out,  be  substantially  proved 
ai  all«^. 

From  the  Clinton  Circuit  Court. 
/.  V.  Kent  and  M.  Brialow,  for  appellant. 
if.  B.  Beard,  Prosecuting  Attorney,  and  W.  A.  Slaley,  for 
the  State. 

Mitchell,  J. — The  appellant  was  charged  and  found 
guilty  of  haying  unlawfully  erected  and  maintained  a  public 
nuisance,  in  Clinton  county,  by  erecting  and  maintaining 
near  the  dwelling-houses  of  divers  inhabitants  of  the  county 
a  building  and  appurtenances,  in  and  about  which  he  kept, 
fed  and  slaughtered  large  numbers  of  chickens,  gee.se  and 
duclta,  and  in  and  about  which  was  deposited  offal  from  the 
slaughtered  poultry,  thereby  creating  noLsome  aud  unwhole- 
some smells,  etc.,  to  the  damage  and  nuisance  of  all  the  in- 
habitants of  the  State  then  and  there  being  and  residing,  etc. 

An  objection  is  taken  to  the  afSdavit  and  information,  be- 
cause they  do  not  point  out  and  specifically  describe  the  par- 
ticnUr  location  of  the  alleged  nuisance. 
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This  was  not  iiecessaiy.  No  useful  purpose  would  be  sub- 
served hy  stating  the  exact  locattoo  of  a  nuisance,  unless 
tliere  was  a  request  for  an  order  abating  the  alleged  offensive 
thing  or  structure.  Wertz  v.  State,  42  Ind.  161 ;  Howard  v. 
State,  6  Ind.  444. 

A  further  objection  to  the  affidavit  and  information  is,  that 
the  names  of  the  persons  near  whose  dwelling-houses  the  al- 
leged nuisance  was  erected  and  maintained  are  not  |^ven. 

It  has  b^^D  repeatedly  ruled  that  statt^ments  of  that  character 
are  matters  of  description  merely,  and  not  of  venue,  and  that 
altliough  tliey  are  immaterial  and  unnecessary,  yet  if  made 
they  must  be  proved  substantially,  some  of  the  cases  say  pre- 
cisely, as  made.  Dennis  v.  State,  91  Ind.  291 ;  Mergentfutim 
V.  State,  107  Ind.  567. 

The  appellant  filed  an  affidavit  upon  which  he  moved  the 
court  for  a  change  of  veuue  from  Clinton  county,  on  account 
of  the  bias  and  prejudice  of  the  citizens.  We  are  unable  to 
tell  from  the  record  whether  the  motion  was  overruled  or 
withdrawn.  Nothing  is  disclosed  one  way  or  the  other.  It 
is  immaterial,  however,  as  the  case  is  one  in  which  the  grant- 
ing or  refuaiug  a  change  of  venue  is  wholly  within  the  dis- 
cretion of  the  court.     Section  1771,  R.  S.  1881. 

Finally,  it  is  contended  that  the  verdict  was  not  sustained 
by  the  evidence,  in  that  the  proof  failed  to  show  that  un- 
wholesome and  offensive  smells  were  emitted  from  the  apjiel- 
lant's  building  and  premises. 

An  examination  of  the  record,  however,  makes  it  readily 
apparent  that,  under  the  rule  of  this  court,  the  verdict  can 
not  be  disturbed  for  want  of  evidence. 

Judgment  affirmed,  with  costs. 

FUed  Oct.  15, 1887. 
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No.  13,930. 

RuBDSH  If.  The  State. 

BsnaKIZUICB. — Fi>tfabire.—Aetioa  <m.—  Oamplami.~FUading.  —  K  coin- 
pUtint  in  an  action  on  a  forfeited  recoftnizance,  which  alleges  that  the 
reeogniiance  was  adjudged  bj  the  court  to  be  forfeited,  and  tUe  forfeit- 
nredulj  entered  of  record,  is  sufficient  it Ubout  an  additional  averment 
that  the  Huret;  was  called  and  required  to  bring  iu  the  bodj  of  hia 
principal. 

Same. — Fotfatmre  May  bt  Adjudged  on  laier  Day  0/  Hirm  than  Named  in 
Rexognisanee, — Htutkt. —  Where  a  recognizance  is  conditioned  that  the 
principal  shoJl  appear  on  the  first  daj  of  the  neit  term  of  the  circuit 
coart,  and  abide  the  orders  of  court  therein,  and  where  the  cause  ie 
coDlinued  and  set  down  for  trial  at  a  subsequent  day  in  the  term,  the 
umrt  maj,  on  Buch  latt«r  da;,  legally  adjudge  t^e  forfeiture  of  such 
recognizaace,  as  to  botb  principal  aud  BUretj,qipon  the  failure  of  the 
former  to  appear  and  answer. 

Same. — Aaioa  on. — Defejux. — AUeralioa  0/  Indidmeni. — In  an  action  upon 
liorfeited  recognizance,  an  answer  which  avers  thnt  the  indictment 
against  the  principal  therein  was  returned  in  January,  ltj37 ;  that  such 
icidictment  charged  him  with  the  commission  of  a  felony  in  December, 
1887 ;  that  after  a.  plea  of  not  guilty  thereto,  the  same,  without  the  kuowl- 
edge  of  either  principal  or  aurety,jraa  changed  and  altered  by  the  pros- 
ecuting attorney  by  the  erasure  of  the  Sgure  7  in  the  year  1887,  bo  m 
to  make  the  same  read  "  1886,"  ig  bad  oa  demun'er.  Such  alteration 
would  not  affect  the  validity  of  the  indictment,  oor  vitiate  the  warrant 
inued  thereon  or  the  recognitance  axecated  by  the  prisoner. 

8iJlE. — Eridenee. — In  au  action  on  a  forfeited  recognizance,  where,  in  the 
original  proceeding,  a  noUe  proteqta  had  been  entered  to  the  indictment, 
and  the  prosecuting  attorney  had  been  ordered  by  the  court  to  prepare 
and  file  an  information  against  the  defendant,  charging  him  with  the 
oBeoce  described  in  the  indictment,  the  affidavit  acd  information  so 
prepared  are  competent  evidence. 

Becobd. — OallaJeral  Au/iek. — Conplainl. — A  record  can  not  be  impeached 
collaterally  by  the  allegation  of  matters  tlehnn  the  nime,  unless  the 
complaint  states  what  issiiown  by  the  record  in  relation  toauch  matters. 

From  the  Knox  Circuit  Court. 

W.  A.  Odtop,  G.  W.  Shaw  and  J.  T.  Goodman,  for  appellant. 
L.  T.  Michener,  Attorney  Gnnoral,  J.   C.  Admns,  Prose- 
cuting Attorney,  and  /.  H  Giilett,  for  the  State. 
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HowK,  J. — This  was  a  suit  by  and  io  the  name  of  the  State 
of  lodiaiia,  as  plaintiGT,  against  the  appellant  &d<X  one  Jacob 
Bubuah,  as  defeudants,  upon  a  forfeited  recognizance.  The 
cuuse  was  put  at  issue  and  tried  by^  the  court,  and  a  finding 
vios  made  for  the  State  against  appellant  in  the  full  amount 
of  the  bond  in  suit.  Over  motions  for  a  new  trial  and  ia 
arrest,  the  court  rendered  judgment  upon  and  io  accordance 
with  its  findiug  herein. 

By  an  assignment  of  error  that  the  State's  complaint  does 
not  state  facte  sutBcient  to  constitute  a  cause  of  action,  and 
by  another  error  predicated  upon  the  overruling  of  his  mo- 
tion in  arrest  of  judgment,  appellant  challenges  here  the  suf- 
ficiency of  such  complaint. 

The  State  alleged  in  its  complaint  that,  at  the  January 
term,  1887,  of  the.  court  below,  the  grand  jury  of  Knox 
county  returned  into  open  court  an  indictment  against  de- 
fendant Jacob  Rubush,  charging  him  with  an  assault  and 
battery  upon  Coi-a  Eurtou,  with  intent  to  forcibly  commit  a 
rape  upon  her,  and  against  her  will ;  that,  upon  a  warraut 
issued  thereon,  defendant  Jacob  Rubush  was  arrested  by  the 
sheriff,  and,  to  procure  hia  release  from  imprisonment,  he  ex- 
ecuted his  recognizance,  with  appellant,  George  A.  Kubusb, 
as  his  surety,  whereby  they  each  acknowledged  themselves  to 
owe  the  State  of  Indiana  five- hundred  dollars,  conditioned  to 
be  void  if  defendant  Jacob  Rubush  should  appear  to  such 
indictment  on  the  first  day  of  the  next  term,  and  abide  the 
orders  of  court  therein ;  that  such  recognizauce  was  executed 
in  open  court,  and  accepted  and  approved  by  the  court,  on 
the  9th  day  of  February,  1887  ;  that  defendant  Jacob  Ru- 
bush was  then  and  there  released  fix>m  the  custody  of  the 
sheriff;  that,  on  the  first  day  of  the  March  term,  1887,  said 
cause  was  continued  to,  and  set  down  for  trial  on,  the  15th 
day  of  March,  1887,  on  which  day  defendant  Jacob  Rubush 
did  not  appear ;  whereupon,  by  order  of  the  court,  defend- 
ant Jacob  Bubush  was  three  limes  called,  but  came  not  and 
made  defoult ;  that  said  recognizance  was,  by  the  court,  then 
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and  there  forfeited,  and  the  forfeiture  thereof  duly  entered 
of  record ;  and  that  no  part  of  the  amount  due  od  said  re- 
cognizance had  been  paid.     Wherefore,  etc. 

Appellant  did  not  demur  to  the  complaint  herein  for. any 
<«u5e,  but  be  questions  the  sufficiency  of  the  facts  stated  therein,  ■■ 
after  the  trial  and  finding  of  the  court,  by  his  motion  in  ar- 
rest, and,  after  his  appeal  to  this  court,  by  bis  assignment 
here  as  error  that  such  &cts  were  not  sufficient  to  constitute 
a  cause  of  action. 

It  b  first  insisted  by  appellant's  counsel  that  the  com- 
plaint is  bad,  because  it  fails  to  sliow  by  any  of  its  averments 
that  appellant  was  called  and  required  to  bring  in  the  body 
of  his  principal,  Jacob  Rubush,  or  that  he  had  made  default 
in  performing  the  conditions  of  the  recognizance.  This  point 
b  not  well  taken.  It  was  alleged  in  the  complaint  that  the 
recognizance  was  adjudged  by  the  court  to  be  forfeited,  and 
the  forfeiture  thereof  duly  entered  of  record.  With  this 
averment  of  forfeiture  therein,  the  complaint  would  have 
been  sufficient  even  if  appellant  had  demurred  thereto  for 
the  want  of  fiicts,  and  it  is  good  without  doubt  when  ques- 
tioned, as  it  was,  for  the  first  time,  by  his  motion  in  arrest  of 
judgment.  The  averment  that  the  recognizance  was  by  the 
court  then  and  there  forfeited,  and  the  forfeiture  thereof  duly 
entered  of  record,  necessarily  "  implies  that  the  proper  steps 
authorizing  such  forfeiture  had  been  teken,"  Gaekenheimer 
V.  Sate,  28  Ind.  91 ;  Fowler  v.  State,  91  Ind.  507 ;  Friedline 
V.  Slate,  93  Ind.  366. 

In  Moore's  Criminal  Law,  section  237,  it  is  said  that  in  a 
complaint  upon  a  forfeited  recognizance,  it  is  necessary  to  aver 
that  the  surety  therein  had  been  called  and  made  default. 
Moore  says :  "  It  (the  complaint)  must  show  that  the  prin- 
cipal was  three  times  called,  and  then  made  default,  and  that 
the  bail  was  also  three  times  called  upon  to  bring  the  body 
of  his  principal  into  court  in  discharge  of  his  recognizance, 
and  made  de&ult  therein,  and  that  thereupon  the  bond  was 
declared  forfeited  in  due  form  of  law.     A  complaint  that 
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omita  to  aver  sucL  forfeiture  is  bad."  In  support  of  the  text 
the  learned  author  has  cited  the  followiDg  caaes  from  our 
own  reports,  which-are  also  cited  ia  the  brief  of  appellant's 
couusel  in  support  of  their  contentiou,  namely  :  Patternon 
V.  StaU,  12  lud.  86;  Kiaer  v.  Slate,  13  lod.  80j  Hawkins 
V.  State,  24  lud.  288;  Gachenheimer  v.  iKote,  supra;  Han- 
num  V.  ^ate,  38  lud.  32. 

Upon  examination  of  the  cases  last  cited,  it  will  be  found, 
we  think,  that  none  of  them  go  further  than  to  hold,  as  we 
do,  that  the  complaint  in  such  a  cause  must  allege  the  for- 
feiture of  the  recognizance  by  the  proper  court.  Tliis  alle- 
gation, of  itself,  "  implies  that  the  proper  steps  authorizing 
such  forfeiture   had  been  taken."     Friedline  v.  Slate,  supra. 

It  is  further  claimed  on  behalf  of  appellant  that  the  com- 
plaint herein  was  bad  on  his  motion  in  arrest,  because,  while 
the  recognizance  was  conditioned  that  Jacob  Rubush  should 
appear  on  the  first  day  of  the  next  terra  of  the  court  below, 
which  we  know  judicially  was  the  7th  day  of  March,  1887, 
yet  the  complaint  shows  on  its  face  that  the  recognizance  was 
not  forfeited  by  the  court  until  the  loth  day  of  March,  1887. 
In  other  words,  it  is  claimed  by  appellant's  counsel  that  the 
recognizance  in  suit  could  be  forfeited  only  "  on  the  first  day 
of  the  next  term,"  and  not  afterwards.  This  position  can 
□ot  be  maintained.  The  recognizance  was  conditioned  not 
only  for  the  appearance  of  Jacob  Bubush  to  such  indictment 
on  the  first  day  of  the  next  term,  but  also  that  he  should 
"abide  the  orders  of  court  therein."  When,  therefore,  on 
the  first  day  of  the  next  term,  "  the  cause  was  continued  to, 
and  set  for  trial  on,  the  15th  day  of  March,  1887,"  by  the 
order  of  the  court,  Jacob  Kubush  and  his  surety  were  bound, 
by  the  terms  of  the  recognizance,  that  he  should  abide  such 
order  of  court  and  appear  to  such  indictment  on  the  day  last 
named ;  and  when,  on  that  day,  he  failed  to  appear,  and  made 
default,  the  court  lawfully  adjudged  the  forfeiture  of  such 
recognizance,  as  well  against  appellant,  the  surety  therein,  as 
against  the  principal,  Jacob  Rubush.     ^,aie  v.  Thompson,  62. 
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lud.  367  ;  Fowler  v.  State,  supra.  The  couplaint  herein  was 
amply  sufficient,  we  tbiok,  to  withstaud  either  of  the  assigned 
errurs  whereby  appellant  has  here  challenged  its  sufBoienry. 
By  several  specificationa  of  error,  api>cUaut  calls  in  ques- 
tion here  the  decisions  of  the  trial  court  in  sustaining  the 
Stale's  demnrrers  to  the  secoud  and  third  paragraphs  of  his 
answer  herein.  The  first  paragraph  of  his  answer  was  a  gen- 
eral denial  of  the  complaint ;  and  iu  each  of  the  otlier  two 
paragraphs  of  answer,  he  alleged  special  matters  in  bar  of  the 
State's  cause  of  action  herein.  In  the  second  paragraph  of  his 
answer,  appellant  admitted  that  at  the  January  term,  1887,  of 
the  court  below,  an  indictmeot  was  duly  returned  in  court 
charging  his  co-defendant  herein,  Jacob  Rubush,  with  an  as- 
sault and  battery  up<:Ai  one  Cora  Barton,  with  intent  to  com- 
mit a  rape  upon  her,  forcibly  and  against  her  will;  that  by 
rirtne  of  a  warrant,  issued  on  such  indictment,  the  sheriff  • 
of  Knox  county  arrested  said  Jacob  Rul)ush,and  to  procure 
hia  release  from  the  custody  of  tlio  slieriff,  under  such  arrest, 
he  and  appellant,  as  his  surety,  executed  the  recognizance 
counted  on  iu  the  State's  complaint,  on  the  9th  day  of  Feb- 
ruary, 1887,  and  Jacob  Rubnsh  wa?  then  i-clea-sed  from  cus- 
tody ;  that,  on  the  first  day  o,f  the  ensuing  March  term  of  such 
court,  said  cause  was  continued  to,  and  set  down  for  trial  on, 
the  15th  day  of  the  March  term,  1887,  on  which  day  Jacob 
Ruhush  did  not  appear  in  court  to  answer  such  indictment, 
nor  to  abide  the  order  of  the  court  thereon ;  and  that  there- 
upon, on  the  same  day,  such  recognizance  was  by  the  court 
declared  forfeited,  and  such  forfeiture  was  duly  entered  of 
record,  and  the  amount  thereof  was  nniiaid. 

Appellant  then  set  out,  iu  such  second  paragraph  of  his 
answer,  a  copy  of  the  indictment  against  Jacob  Rubnsh,  re- 
turned and  filed  in  the  court  below  on  the  14th  day  of  Jan- 
uary, 1887,  with  all  the  endorsements  thereon.  The  only 
object  of  the  pleader,  in  setting  out  these  copies,  manifestly 
was  to  show  that  the  indictm^tchai^d  that  Jacob  Rubush 
conuoitted  the  felony  alleged  therein,  "on  the  29th  day  of 
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December,  1887,"  a  day  which  had  not  then  arrived,  and  is 
yet  in  the  future. 

After  setting  out  these  copies,  appellant  averred  that,  after 
said  iodictmeut  was  so  returned  and  filed  as  aforesaid,  Jacob 
Rubush,  the  principal  in  the  recognizaDce  in  enit,  was  arrested, 

and,  on  the  —  day  of ,  1887,  upon  arraignment  on  such 

indictment  in  court,  for  plea  thereto  said  that  he  was  not 
guilty  as  therein  chai^d;  that,  aft«r  such  plea  was  entered, 

on  the  —  day  of ,  1887,  said  indictment  was,  without 

the  knowledge  or  consent  of  Jacob  Rubush  or  of  appellant, 
and  without  order  or  leave  of  court,  and  without  having 
been  returned  to  the  grand  Jury,  changed,  altered  and 
amended  by  the  prosecuting  attorney,  with  the  consent  of 
tlie  attorneys  of  Jacob  Rubush,  in  this,  namely:  The  date 
on  which  the  offence  was  charged  to  have  been  committed 
in  the  indictment,  to  wit,  the  year  "  1887,"  was  changed, 
altered  and  amended  so  as  to  read  and  be  "1886,"  as  it  then 
appeared  in  said  indictment,  by  erasing  the  final  figure  "  7  " 
and  inserting  in  its  place;  the  figure  "6,"  Wherefore  appel- 
lant said  he  undertook,  by  tlie  recognizance  sued  upon,  that 
his  co-defendant,  the  principal  obligor,  should  appear  in  the 
court  below  and  answer  the  charge  preferred  by  the  grand 
jury  in  said  indictment;  and  that  such  indictment,  as  so 
returned,  did  not  charge  any  ofFcnce  known  to  the  law,  in 
that  it  charged  Jacob  Rubush  with  assault  and  battery,  with 
intent  to  commit  rape,  at  a  time  which  had  not  come  to  pass 
when  such  indictment  was  so  returned. 

We  are  of  opinion  that  the  trial  court  did  not  err  in  sus- 
taining appellee's  demurrer  to  this  second  paragraph  of  an- 
swer. The  indictment  against  Jacob  Ruhupli,  foi'  the  felony 
therein  charged,  was  by  no  means  a  nullity  by  reason  or  ori 
account  of  the  palpable  clerical  error  therein  in  charging 
the  date  of  the  commission  of  the  offence.  The  whole  scope 
and  tenor  of  the  indictment,  and  its  grammatical  construc- 
tion, clearly  show,  and  conclieively  so,  we  think,  that  the 
grand  jury  intended  to  charge  and  did  charge  Jacob  Rubush 
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therein  with  a  felony  by  him  committed  prior  to  the  finding 
and  return  of  such  iodictmeut  and  tbe  filing  thereof  in  the 
«ourt  below.  If  he  had  gone  to  trial  upon  his  plea  of  not 
guilty,  and  the  evidence  had  shown  that  he  committed  the 
oflfence  charged  at  any  time  within  two  years  before  the  re- 
turn and  filing  of  the  indictment  herein,  it  is  well  settled  that 
such  an  indictment,  notwithstanding  the  palpable  error  in 
the  date  charged  as  the  date  of  the  commission  of  the  oflTence, 
-would  be  EufEcieut  to  sustain  a  judgment  of  conviction,  even 
«ver  a  motion  in  arrest  and  error  assigned  thereon.  Of  such 
an  error  in  the  date  of  the  commission  of  the  offence  charged, 
the  very  utmost  that  can  be  correctly  said  is,  "  That  the  in- 
dictment or  information  does  not  state  the  offence  with  suffi- 
cient certainty."  This  is  the  fourth  statutory  cause  for 
quashing  an  indictment  or  information.  Section  1759,  R.  S. 
1881 ;  ]>ger  v.  Stale,  85  Ind.  525;  Murphy  v.  Slate,  106  lad. 
96;  TroiU  v.  StaU,  Ml  Ind.  499. 

Uncertainty  in  the  statement  of  the  offence  charged,  either 
in  an  indictment  or  in  an  information,  whether  caused  by 
errors  or  discrepancies  in  dates  or  otherwise,  affords  no 
ground  whatever  for  arresting  judgment  thereon.  Greenhy 
T.  Stafe,  60  Ind.  141  ;  Bright  v.  ^ate,  90  Ind.  343;  Qraeter 
V.  StaU,  105  Ind.  271;  Trovi  v.  State,  107  Ind.  578. 

The  alleged  alteration  of  the  indictment,  in  changing  the 
date  of  the  commission  of  the  offence  charged  therein,  did 
not,  we  think,  affect  the  validity  of  such  indictment,  nor 
Yitiat«  the  warrant  issued  thereon,  or  the  recognizance  exe- 
cuted to  secure  the  release  of  Jacob  Rubush  from  the  cus- 
tody of  tbe  sheriff  under  such  warrant.  If  such  change  of 
date  was  authorized  (and  it  does  not  appear  that  auy  one  ob- 
jected or  excepted  thereto  in  the  court  below),  it  can  not  be 
ounplained  of  here  and  in  this  cause. 

It  is  alleged  that  the  change  of  date  was  made  without 
the  knowledge  or  consent  of  the  recognizors ;  but,  for  aught 
tlat  is  stated  to  the  contrary  in  such  paragraph  of  answer, 
Vol.  112.— 8 
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the  record  of  that  cause  may  show  Chat  such  change  va» 
ma^e  with  the  kuowledge  and  cousent,  and  by  the  express, 
authority,  of  both  the  recognizoi's.  It  is  settled  by  our  de- 
cisions that  a  record  can  not  be  impeached  collaterally,  by 
the  allegation  of  matters  dehors  the  same,  unless  the  com- 
plaint states  what  is  shown  by  the  record  iu  relation  to  such, 
matters.  Reid  v.  Mitchell,  93  Ind.  469  ;  Dowell  v.  Lahr,  97 
Ind.  146;  Exchatige  Bank  v.  AvU,  102  Ind.  322. 

But  if  the  alleged  alteration  of  the  indictment,  in  chang- 
ing the  date  of  the  oEFeuce  charged  therein,  was  wholly  un- 
authorized, then  the  alteratiou  is  at  most  a  mere  spoliatioa 
of  the  indictment,  which  can  not  affect  its  validity,  nor 
vitiate  the  recognizance  executed  to  secure  the  release  of  the- 
defendant  from  custody  thereunder.  Such  spoliation  of  the- 
indictment  did  not  release  the  defendant  from  the  charge 
therein,  and,  surely,  did  not  release  the  recognizors  from  lia- 
bility on  their  recognizance  executed  thereunder.  Statcy 
ex  rel.,  v.  Berg,  50  Ind,  496 ;  Hatrix  v.  State,  ex  ret.,  54 
Ind.  2;  Brooks  v.  Allen,  62  Ind.  401. 

The  demurrer  to  the  second  paragraph  of  answer  was  cor- 
rectly sustained. 

In  the  third  paragraph  of  his  answer  appellant  alleged  that^ 
on  the  15th  day  of  March,  1887,  and  before  the  forfeiture  of 
the  recognizance  in  suit,  Jacob  Rubush,  by  his  counsel,  moved 
the  court  below,  after  having  withdrawn  his  former  plea  of 
not  guilty,  to  quash  that  part  of  the  indictment  which  sought 
to  charge  him  with  the  felonious  intent  therein  mentioned^ 
for  defects  apparent  on  the  face  of  such  indictment,  which 
motion  was  sustained;  that,  during  the  pendency  of  such 
motion,  the  prosecuting  attorney,  with  leave  of  the  court, 
entered  a  Tio/Zeproseyrt/  to  the  indictment  so  remaining,  which 
ohai^'d  only  a  misdemeanor,  to  wit,  an  assault  and  battery,, 
and  asked  leave  of  the  court  to  file  thereafter  an  affidavit  and 
information  charging  said  Jacob  Rubush  with  the  same  felony 
theretofore  charged  against  him  in  said  indictment;  thatinthe- 
atlernoon  of  the  same  day,  long  after  the  aforesaid  proceed- 
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ings  OB  said  iDdictment  had  been  had  by  the  court  and  duly 
entered  iu  its  minutea  on  the  judge's  docket,  the  prosecuting 
attorney  filed  ia  court  said  affidavit  and  informatioa,  charg- 
ing Jacob  Bubush  with  the  comiDissioD  of  the  aforesaid  felony, 
and  thereafter,  on  the  same  day,  the  recognizance  in  suit  was 
furfeited  by  the  court,  as  alleged  in  the  State's  complaint 
herein  ;  that  at  the  time  oftbe  nolle  of  said  indictment  as  afore- 
said, in  the  forenoon  of  the  15th  day  of  March,  1887,  the 
defendant  Jacob  Eubush  was  not  in  court  in  person,  and  the 
court  made  no  order  for  him  to  remain  in  custody  or  on  bail 
nntil  the  prosecuting  attorney  preferred  in  court  another 
charge  gainst  him ;  that,  at  the  time  of  the  forfeiture  of  the 
recognizance  sued  upon,  aa  alleged  in  the  complaint  herein, 
there  was  no  such  chat^  against  Jacob  Eubush  aa  he  was 
required  by  such  recognizance  to  appear  in  court  and  answer, 
and  there  was  no  order  of  court  requiring  him  to  remain 
under  bond  after  the  quashing  and  nolle  of  said  indictment 
aa  aibresaid,  and  by  its  tc/ms  he  was  then  and  there  fully 
released  and  relieved  from  the  penalty  thereof;  and  that  ap- 
pellant, as  the  surety  of  said  Jacob,  ought  to  be  released  from, 
and  was  aot  liable  for,  the  penalty  of  such  recognizance,  as 
Uie  indictment  under  which  it  was  taken  had  been  fully  dis- 
posed of  by  due  process  of  law  in  the  court  below,  and  the 
State  had  dismissed  its  said  prosecution  against  said  Jacob 
Rabosh.    Wherefore,  etc. 

It  needs  no  ai^ument,  we  think,  to  show  that  the  trial 
court  committed  no  error  in  sustaining  the  State's  demurrer 
to  the  third  paragraph  of  appellant's  answer  herein,  the  sub- 
stance of  which  we  have  given.  In  such  paragraph  of  an- 
swer, appellant  attacks  collaterally  the  validity  of  the  judg- 
ment below  declaring  the  forfeiture  of  the  recognizance  in 
Bait,  and  seeks  to  have  such  judgment  reviewed  and  set 
aside. 

It  nowhere  appears  in  the  third  paragraph  of  answer  that 
the  lecc^nizors,  or  either  of  them,  objected  or  excepted  to 
any  of  the  proceedings  of  the  court  which  preceded  and  led 
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to  the  adjudication  of  forfeiture,  or  that  they,  or  either  of 
them,  moved  the  court  to  modif/  or  set  aside  auch  adjudica- 
tion. It  was  uot  ehown,  therefore,  that  the  errors,  if  aoy 
there  were,  io  such  proceediDgs  and  judgment  were  bo  saved 
in  and  presented  by  the  record  of  such  adjudication  of  for- 
feiture as  that  the  recognizors,  or  either  of  them,  caa  be  re- 
lieved therefrom,  either  by  an  appeal  or  by  bill  of  review. 
In  rendering  6uch  adjudication  the  court  below  had  jurisdic- 
tion as  well  of  the  parties  as  of  the  subject-matter ;  and  for 
aught  that  is  alleged  to  the  contrary  in  the  third  paragraph 
of  answer,  such  adjudication  was,  and  must  be  held  to  be, 
whether  erroueous  or  not,  final  and  conclusive  as  .to  all  mat- 
ters which  were,  or  might  have  been,  then  litigated.  StaiCy 
ex  rel.,  v.  Berg,  supra;  Harria  v.  State,  ex  rel.,  aupra;  State 
V.  Wenzel,  77  Ind.  428. 

Under  the  alleged  error  of  the  court  in  overruling  appel- 
lant's motion  for  a  new  trial,  his  counsel  insist  that  the  court 
erred  in  admitting  in  evidence,  over  bis  objections,  the  affi- 
davit and  information  against  Jacob  Rubush  filed  by  the 
prosecuting  attorney  atler  he  had  entered  a  nolle  prosequi  to 
the  indictment  charging  the  same  offence. 

It  is  shown  by  the  record  that  the  admission  of  this  evi- 
dence was  objected  to  by  appellant  solely  on  the  ground  that 
it  did  not  tend  to  prove  anything  under  the  issues  in  this 
cause ;  or,  in  other  words,  that  it  was  not  relevant  to  such 
issues.  If  this  objection  to  the  evidence  were  well  taken,  it 
would  not  authorize  us  to  reverse  the  judgment  below.  The 
cases  are  few,  if  there  be  any,  where  the  admission  of  irrele- 
vant evidence  would  aftbrd  any  sufficient  ground  for  the  re- 
versal of  the  judgment,  and  especially  so  where,  as  here,  the 
issues  of  iaot  were  tried  by  the  court,  and  not  by  a  jury. 
But,  in  this  case,  such  affidavit  and  inlnrmation  were  compe- 
tent, and,  as  offered,  were  properly  admitted  in  evidence. 
They  were  a  part  of  the  proceedings  of  the  court  in  quash- 
ing part,  and  entering  a  no?/e  to  the  remainder,of  the  original 
indictment  against  Jacob   Rubush ;   for  such   prooeediogs 
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were  immediately  followed  by  an  order  of  court  "  that  the 
{trosecutiag  attorney  prepare  and  file  aa  iaformation  upoo  a 
proper  affidavit,  ehai^ing  the  defendant  (Jacob  Hubusb)  with 
an  assault  and  battery  upon  tbe  person  of  Cora  Barton,  with 
intent  to  commit  a  rape,  as  aforesaid." 

The  motion  for  a  new  trial  was,  we  tbink,  correctly  over- 
ruled. 

The  judgment  is  affirmed,  with  costs. 

Filed  Not.  IS,  1867;  petition  for  ft  rehearing  orerruled  Dec.  21, 1887, 
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Pbactice. — fliyreme  Cburl. — Appeal. — Motiim  for  jVctd  TnaL — BiU<fExap- 
Halt. — Where  oDe  of  the  causee  relied  on  in  a  motioD  for  a  new  trial  is 
the  rejection  of  offered  eridence,  the  motion  must  specificall}'  indicate 
the  evidence  offered  and  excloded,  and  the  bill  of  exceptionE  must  show 
that  the  evidence  offered  was  tbat  indicated  in  euch  motion. 

From  tbe  £nox  Circuit  Court. 
H.  8,  OatUhom  and  J.  M.  Boyle,  for  appellant. 
J.  S.  PritckeU,  W.  A.  Cvihp  aniJ  Q.   W.  Shaw,  for  appel- 
lee. 

Elliott,  J. — One  of  the  points  relied  on  for  a  reversal 
of  tbe  judgment  in  this  case  is  that  the  trial  court  erred  in 
refusing  to  permit  testimony  offered  by  the  appellant  to  be 
introduced. 

It  IB  answered  by  tbe  appellee  by  the  assertion  tbat  tbe 
motion  for  a  new  trial  specifies,  as  tbe  erroneous  ruling  of  the 
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court,  the  refusal  to  admit  plans  aud  specifications  in  evi- 
dence, while  the  bill  of  exceptions  shows  that  the  offer  was 
of  parol  evidence  to  prove  the  contents  of  the  plans  and 
specifications. 

The  record  sustains  the  appellee  as  to  the  fiict,  aud  the  law 
is  with  him.  The  motion  for  a  new  trial  must  specifically 
indicate  the  evidence  offered  and  excluded,  and  the  bill  of  ex- 
ceptions must  show  that  the  evidence  offered  was  that  indi- 
cated in  the  motiqn.     Brukxr  v.  ICeleey,72  Ind.  51. 

There  is  evidence  sustaining  the  finding  upon  all  material 
pointe,  and  it  must  remain  undisturbed. 

Judgment  affirmed. 

FiledOct.  18,  1887. 


The  Foet  Wayne,  Cincisnati  and  Lodktille  Sjoi^ 

BOAD  COMPAKY  V.  WOODWABD. 

RuLROAD.^IUght  of  Wag.—LiabilUy  for  KiUing  Jntmata  TnnMd  into. — 
Fenoe, — Rivale  Oole.— Where  one  habitDall^  turns  his  horece  into  the 
right  of  waj  of  a  railroad  companj,  through  a  gate  maintained  for  his 
accommodation,  in  order  that  the;  may  reach  a  pasture  6eld  adjoining 
the  right  of  wa;,  betveeu  which  and  the  latter  there  ia  no  fence,  he  can 
not  recover  their  value  if  killed. 

From  the  Allen  Circuit  Court. 

W.  H.  OoombB,  R.  C.  Bell  and  -S.  L.  Morris,  for  appellant. 

W,  G.  Cohricli,  for  appellee. 

Mitchell,  J. — Conceding  that  the  complaint  stated  fects 
sufficient  to  constitute  a  causu  of  action,  we  have  concluded, 
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ai^r  an  attentive  coDsideratioo  of  the  evideQce  in  the  record, 
that  the  judgment  of  the  circuit  court  is  not  sustained  by  the 
proof. 

The  case  made  is,  briefly,  as  follows :  The  plaintiff  was  in 
the  habit  of  pasturiog  hia  horses  on  a  narrow  strip  or  tract 
containing  about  four  acres  of  land,  lying  lengthwise  along 
the  appellant  railway  company's  right  of  way,  in  Wells 
county.  This  strip  of  ground  was  securely  fenced  all  round, 
except  that  there  was  no  fence  between  it  and  the  company's 
right  of  way.  In  order  to  gain  access  to  the  pasture  a  gate 
had  been  erected,  and  was  being  maintained  with  the  com- 
(taoy's  permission,  through  a  fence  erected  by  the  company 
along  a  public  high  way  over  which  its  right  of  way  had  been 
kid. 

It  had  been  the  plaintiff's  habit  to  turn  his  horses  from  the 
highway  through  the  gate  thus  maintained,  and  to  allow 
them  to  pass  thence  along  and  over  the  company's  right  of 
way  some  ten  or  twelve  rods,  until  they  reached  a  point 
where  they  could  pass  from  the  right  of  way  on  to  the  pasture 
lot,  which  lay  in  common  with  the  right  of  way. 

It  is  to  be  inferred  that  the  gate  was  erected  and  main- 
tained by  and  for  the  benefit  of  the  owner  of  the  pasture 
lot.  It  was  (he  plaintiff's  custom  to  observe  when  the  last 
train,  as  he  supposed,  passed  over  the  railroad  in  the  evening, 
afler  which  be  would  turn  bis  horses  through  tlie  gate,  and 
allow  them  to  go  to  the  pasture  in  the  manner  above  de- 
scribed. His  habit  was  to  take  them  out  of  the  pasture 
over  the  right  of  way  and  through  the  gate  in  the  morning, 
in  advance  of  the  passage  of  the  first  train.  On  the  evening 
of  Angust  23,  1885,  the  appellant  turned  two  horses  owned 
by  him  through  the  gate  on  to  the  company's  right  of  way. 
He  watched  them  until  they  passed  over  and  from  the  right 
of  way  into  the  pasture  field.  At  some  time  during  the 
night  the  animals  wandered  back  upon  the  right  of  way,  and 
in  the  morning  one  was  found  dead  and  the  other  severely 
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injured,  from  contact  with  a  paasiag  traia  on  the  appellant's 
track. 

Upon  the  foregoing  uodisputed  facte,  was  the  compaoy 
liable  to  the  appellant  for  not  having  fenced  it«  track  in  com- 
pliance with  the  act  approved  April  13th,  1886? 

That  it  was  the  duty  of  the  company  to  maintain  a  suflS- 
oient  fence  between  its  right  of  way  and  tlie  appellee's  pasture 
field,  is  plain,  and  that  it  was  in  default  in  not  maintaining 
a  fence  aa  required  by  the  statute,  may  be  conceded.  It  may 
be  conceded,  too,  as  a  general  proposition,  that  an  adjacent 
land-owner  can  not  be  deprived  of  the  proper  use  of  his  land 
by  the  default  of  a  railroad  company  in  neglecting  to  fence 
its  track.  The  land-owner  may  now,  after  having  given 
thirty  days'  notice  to  the  company  in  default,  erect  fences  at 
the  company's  expense  at  all  places  where  the  statute  requires 
railroads  to  maintain  fences.  It  may  be,  too,  although  we 
decide  nothing  upon  that  subject  now,  that  if  a  land-owner 
uses  his  enclosed  lands  in  the  ordinary  way,  and  his  animals 
escape  on  to  the  track  of  a  railway  company,  which  is  not  fenced 
as  the  statute  requires,  the  knowledge  of  the  land-owner  that 
the  track  was  not  fenced  will  not  defeat  his  statutory  right 
of  recovery.  It  has  been  held  that  contributory  negligence 
is  no  defence  in  such  a  case.  Louisville,  etc.,  R.  W.  Co.  v. 
Cahill,  63  Ind.  340;  Welty  v.  Indianapolis,  etc.,  R.  R.  Q>.^ 
105  Ind.  55. 

To  habitually  turn  animals  loose  upon  a  railroad  track  or 
right  of  way  is,  however,  something  more  than  contributory 
negligence.  Such  conduct  evinces  a  dispositiou  to  abandon 
the  animals  to  the  hazard  of  certain  and  inevitable  destruc- 
tion sooner  or  later. 

"A  man  who  willingly  abandons  his  property  to  destruc- 
tion, or  purposely  exposes  it  to  a  known  danger,  has  no  rights 
either  in  law  or  morals,  to  invoke  the  assistance  of  the  courts- 
of  justice  to  secure  pay  for  it."  Welty  v.  Indianapolis,  etc.y 
R.  R.  Oo.,  sjipra. 
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The  plaiutiff  most  huve  knovn,  vhen  be  allowed  his  faorBes 
to  go  over  the  appellant's  right  of  way  to  the  pasture 
field,  that  the  instioct  of  the  aoimaU  would  naturally  lead 
them  to  come  back  from  the  pasture  on  lo  the  nght  of  way 
and  up  to  the  gate  through  which  they  customarily  gained 
access  to  and  egress  from  the  field.  In  respect  to  the  owner 
who  thus  treats  his  animals,  if  the  railroad  track  is  securely 
fenced  at  the  point  where  he  voluntarily  turns  them  loose 
upon  the  right  of  way,  he  may  not  complain.  Having 
chosen  the  company's  right  of  way  as  a  convenient  way  for 
hia  hoirses  to  go  to  and  from  the  field,  he  is  in  no  position  to 
claim  compensation  for  injuries  to  which  he  voluntarily  ex- 
posed them. 

In  the  recent  case  of  Louiamlle,  ete.,  R.  W.  Go.  v.  Good- 
har,  102  Ind.  596,  this  court  said ;  "  It  would  be  unjust  to 
compel  a  railroad  company  to  pay  for  animals  that  entered 
apon  \t&  track  through  a  gate  maintained  by  the  owner  for 
his  own  accommodation."  Bond  v.  EvanaviUe,  etc.,  R.  R. 
a>.,  100  Ind.  301. 

For  a  much  greater  reason  would  it  be  uujast  to  compel  a 
railroad  company  to  pay  for  animals  which  the  owner  vol- 
nntarily  and  habitually  turned  into  its  right  of  way,  through 
a  gate  maintained  for  his  accommodation. 

The  judgment  is  reversed,  with  costs. 

Filed  OcL  12, 1887, 
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Black  et  al.  v.  Campbell  et  ai>. 

Fbkb  QSA.VXL  'Bau>.—Petiliiin.—AddAtiim  <md  Withdmiaaliif  Noma.— Board 
</  CbmmiMiofMrt.— Eitoppet— In  ft  proceeding  for  the  eaUblbhment  of  a 
free  gravel  raad,  the  question  as  to  whether  the  petition  hu  been  signed 
by  the  prescribed  majority  of  land-owneri  remain*  an  open  ooe  nntil  the 
board  of  compaissioners  proceeds  to  consider  and  act  upon  the  report  of 
the  vieners,  nhich  has  been  submitted,  and  until  that  time  the  names 
of  persons  mny  be  added  to  the  petition  at  their  pleasure,  and  the  names 
of  persons  who  have  signed  it  may  be  withdrawn  therefrom  by  leave  of 
the  board,  which  ought  not  to  be  refused  on  reasonable  terms,  except  for 
good  cause  shown,  in  the  nature  of  an  esloppeL 

BAitE.~WilhdTaiBal  1^  Namet  Mtat  be  Made  Before  PtiiHon  m  FinaBs  Patted 
Upon. — In  such  a  proceeding  the  withdrawal  of  names  from  the  petition 
after  it  has  been  filed  i»  a  dltiiniasal  oF  the  proceeding  as  to  them,  and 
such  withdrawal  must  be  made  before  a  decision  is  aonoanced  npon  tbe 
merits  of  the  petition. 

Same.— Jppeai  to  OireuU  Qouri. — De  Novo  Pnieeedmg. —  Waixr. — Upon  an 
appeal  to  the  circuit  court  from  an  order  of  the  board  of  commiBsioneni 
establishing  a  free  gravel  road,  the  appellanta,  whose  motion  before  the 
board  for  leave  to  withdraw  their  names  from  the  petition  WM  overruled, 
may  treat  such  motion  as  pending  in  the  circuit  court,  or  may,  al  their 
option,  enter  a  simiUr  motion  de  novo  in  that  court,  and  the  right  to 
enter  such  motion  on  appenl  is  not  waived  by  a  prior  motion  made  in 
the  higher  court  to  diamisa  the  proceedings  on  account  o(  a  lapse  of 
jurisdiction  over  the  subject-matter. 

From  the  Carroll  Circuit  Court. 

J.  Applegate  and  C.  R.  Pollard,  for  appellants. 

L.  D.  Boyd,  for  appellees. 

Niblack,  J. — This  was  an  application  to  the  board  of 
commissioners  of  the  county  of  Carroll  for  the  location  and 
construction  of  a  free  gravel  road  in  that  county,  under  the 
provisions  of  the  act  of  March  3d,  1877,  R.  S.  1881,  section 
5091,  et  fieq.  The  petition  was  signed  by  Samuel  W.  Black 
and  a  large  number  of  other  resident  freeholders  of  the 
«ourity,  claiming  to  be  a  majority  of  landnDwners  interested 
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ID,  and  to  represent  a  majority  of  the  acres  of  land  whioh 
irould  be  benefited  by,  the  proposed  improvement. 

The  spplication  was  mide  at  the  June  term,  1884,  at  which 
viewers  and  an  engineer  were  appointed  and  ordered  to  meet 
and  proceed  to  the  discha^e  of  their  duties  on  the  6th  day 
of  the  ensaing  month  of  October.  At  the  next  regular 
Kifiion  in  September,  1884,  no  order  of  continuance,  or 
other  order  of  any  kind  in  the  cause,  was  made ;  bat  at  a 
special  sesaion  held  in  that  month,  it  was  ordered  that  the 
time  for  the  meeting  of  the  viewers  and  engineer  should  be 
postponed  rfntii  the  6th  day  of  the  succeeding  November. 
Od  that  day  the  viewers  and  engineer  met,  and,  after  quali- 
fying, proceeded  to  make  an  examination  of  the  proposed 
line  of  road.  On  the  dth  day  of  the  following  December 
they  made  a  report  favorable  to  the  prayer  of  the  petitioners. 
Francis  Thomson  and  others  thereupon  remonstrated  against 
the  construction  of  the  road,  and  the  matter  was  continued 
until  the  March  term,  1885,  during  which  the  report  was 
(onfirmed  and  the  necessary  order  made  to  carry  its  recom- 
miindations  into  effect. 

After  the  report  of  the  viewers  and  engineer  was  filed,  but 
before  it  was  acted  on  by  the  board  of  commissioners,  Albert 
Campbell  and  about  twenty  others,  who  had  signed  the  peti- 
tioD, filed  a  written  moUoa  asking  to  have  their  names  strubk 
«ff  and  Withdrawn  from  the  petition  for  the  alleged  reason 
that  the  petition  had  been  changed  in  a  material  respect  afler 
they  had  signed  it,  offering  at  the  same  time  to  pay  their 
proportion  of  the  costs  which  had  already  accrued,  but  their 
motion  was  overruled,  and  their  names  were  taken  into  ac- 
ronnt  by  the  board  in  estimating  the  number  of  persons  who 
had  signed  the  petition.  Emma  Campbell  and  perhaps  nine 
or  tea  others,  who  had  signed  the  petition,  in  like  manner 
ud  for  a  similar  reason  asked  to  have  their  names  struck  off 
and  withdrawn  from  the  petition,  but  thoir  motion  w:^  also 
overmled,  and  their  names  were  likewise  counted  at  the 
hearing  of  the  report  as  persons  who  had  signed  the  petition. 
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The  remonstrants,  inclading  Thomsoa,  appealed  to  the  cir- 
cuit court,  where  they  moved  to  dismiss  the  petition  apoo 
the  ground  that,  by  reason  of  the  ikilure  of  tiie  board  of 
commissioners  to  make  any  order  in  the  cause  at  its  Septe(ii- 
ber  t«rm,  1884,  as  stated,  the  jurisdiction  of  that  tribuDal 
over  the  subject-matter  of  the  proceeding  had  lapsed,  and 
that  hence  the  circuit  court  had  no  jurisdiction  to  hear  and 
determine  the  controversy  sought  to  be  continued  by  the  ap- 
peal. That  motion  was  sustained,  and  the  judgment  of  dis- 
missal which  ensued  was  reversed  by  this  court.  See  Black 
V,  Thomson,  107  Ind.  162.  ' 

After  the  cause  was  remanded  to  the  circuit  court,  Albert 
Campbell  and  those  who  had  joined  with  him,  and  Emma 
Campbell  and  those  who  had  united  with  her,  respectively 
renewed  their  motions  for  leave  to  have  their  names  struck 
oBF  and  withdrawn  from  the  petition,  and,  as  preliminary  to 
the  decision  of  those  motions,  it  was  agreed  that  if  the  mo- 
tions should  be  sustained  the  remaining  names  would  not  con- 
stitute a  majority  of  the  resident  land-owners  of  the  county 
whose  lands  were  to  be  benefited  and  assessed,  and  would  not 
he  the  owners  of  a  majority  of  the  whole  number  of  acres  of 
land  to  be  so  benefited  and  assessed ;  but  if  the  motions 
should  be  overruled,  and  the  names  of  the  dissatisfied  persons 
should  he  counted,  there  would  be  found  to  be  the  requisite 
majority  of  names  to  the  petition,  and  hence  enough  to 
authorize  the  court  to  order  the  construction  of  the  contem- 
plated road  in  accordance  with  the  provisionsof  section  5096, 
R.  S,  1881. 

Upon  this  agreed  statement  of  &cts,  and  ui>on  a  full  con- 
sideration of  the  matters  before  it,  the  circuit  court  sustained 
the  motions  and  permitted  the  names  indicated  to  be  struck 
off  and  withdrawn  from  the  jtetition,  and  refused  to  order 
the  construction  of  the  road,  as  prayed  for  by  the  remaining 
petitioners. 

A  reveraal  of  these  proceedings  is  sought  upon  the  claim 
that,  under  the  circumstances,  the  circuit  court  had  no  power 
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to  allow  a  part  of  the  petitiocers  to  withdraw  their  oames, 
as  it  assumed  to  do,  aad  that  if  it  had  the  power  its  exer- 
cise, in  the  manner  and  at  the  time  stated,  was  against  right 
aqd  justice,  and  consequently  erroneous, 

The  petition  of  five  Jand-holders  whose  lands  will  be  as- 
sessed is  sufficient  to  confer  upon  the  board  of  commissionei-s 
jurisdiction  over  the  preliminary  proceedings  looking  to  the 
establishment  and  construction  of  a  free  gravel  or  turnpike 
road.     R.  S.  1881,  section  5092. 

The  petition  of  that  number  of  interested  land-holdera 
authorizes  the  appointment  of  viewers  and  a  surveyor  or 
engineer,  an  .examination  and  survey  of  the  proposed  line  of 
road,  and  a  report  upon  the  expediency  and  public  utility  of 
the  enterprise.     E.  S.  1881,  sections  5093,  5094. 

It  is  not  until  after  the  viewers  and  surveyor  or  engineer 
have  reported  that  the  crucial  and  jurisdictional  test  arises  as 
to  whether  the  requinite  majority  have  signed  a  petition  pray- 
ing that  the  improvement  in  question  may  be  made. 

Section  5095  confers  upon  the  board  authority,  after  the 
report  has  been  submitted,  to  order  the  improvement  to  be 
made  if,  in  itA  opinion,  the  work  will  be  of  public  utility,  but 
provides  that  "  such  order  shall  not  be  made  until  a  majority 
of  the  resident  land-holders  of  the  county,  whose  lands  are 
reported  as  benefited  and  ought  to  be  assessed,  and,  also,  the 
otrners  of  a  majority  of  the  whole  number  of  acres  of  all 
bods  that  are  reported  as  benefited  and  ought  to  be  assessed, 
shall  have  subscribed  the  petition  mentioned  "  in  section 
5092,  above  cited. 

We  construe  this  provision,  when  taken  in  connection  with 
the  context,  to  mean  that  the  question  as  to  whether  the  pre- 
scribed majorityof  land-holders  have  signed  the  petition  for 
the  improvement  remains  an  oi^en  question  until  the  board 
proceeds  to  consider  and  to  act  upon  the  report  which  has 
been  submitted  to  it,  and  that  until  that  time  the  names  of 
persons  may  be  added  to  the  petition  at  their  pleasure,  and 
the  names  of  persons  who  have  signed  it  may  be  withdrawn 
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by  leave  of  the  board,  which  ought  not  to  be  refused  od  rea- 
sonable terms,  except  for  good  cause  shown,  in  the  nature  of 
an  estoppel.     Hard  v.  EUioU,  33  Ind.  220. 

It  isnot  authoritatively  known  what  lands  will  be  benefited 
and  ought  to  be  assessed  until  the  report  of  the  viewers  and 
surveyor  or  engineer  has  been  submitted,  and  hence  it  can 
not  be  with  certainty  determined  who  are,  and  who  are  not, 
competent  petitioners  until  at^r  the  report  has  been  made; 
hence  the  petition  ought  to  remain  open  to  amendment  and 
to  readjustment  until  the  time  arrives  for  an  ultimate  deci- 
sion upon  its  sufficiency  to  authorize  the  confirmation  of  the 
report. 

In  a  case  like  this,  the  withdrawal  of  a  part  of  the  name^ 
attached  to  a  petition,  afler  it  has  been  filed,  is  simply  a 
dismissal  of  the  proceeding  as  to  them,  and,  therefore,  such 
withdrawal  must  be  made  before  a  decision  is  announced  upon 
the  merits  of  the  petition.     R.  S.  1881,  section  333. 

In  special  proceedings  of  the  class  to  which  this  belongs, 
the  rules  of  civil  practice  prevail,  except  when  it  is  other- 
wise provided,  or  when  they  are  plainly  inapplicable.  Hed- 
rick  V.  Hedrick,  55  lud.  78;  Goodwin  v.  Smith,  72  Ind.  113; 
^Mdard  v.  Johnson,  75  Ind.  20 ;  Stockwell  v.  Brant,  97  Ind. 
474;  Orume  v.  Wilson,  104  Ind.  583;  Robertaon  v.  State^ 
ex  re!.,  109  Ind.  79. 

If  the  dissatisfied  petitioners  had  not  moved  for  leave  to 
strike  off  and  withdraw  their  names  before  the  board  ruled 
upon  the  suiEciency  of  the  petition,  their  right  to  so  move 
would  have  been  waived;  but  their  motions  having  been 
entered  in  time,  and  the  proceedings  upon,  and  subsequent 
to,  tlieir  entry  having  been  suspended  by  the  appeal,  the 
movers  were  entitled  to  treat  the  motions  as  pending  mc 
tions  in  the  circuit  court,  or  to  enter  similar  motions  de  novo 
in  that  court,  at  their  option;  and  when  the  cause  was  re- 
manded from  this  court,  it  stood  in  that  respect  in  the  cir- 
cuit court  just  as  it  did  when  it  first  reached  that  court  by 
the  appeal  from  the  hoard.     The  proceedings  being  de  novo- 
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ID  the  circuit  court,  a  bill  of  exceptions  signed  by  the  board 
of  commissioners  would  have  perpetuated  notbiug,  nor  have 
broaght  up  anything  for  review  which  occurred  before  the 
board.     Black  v.  Thomson,  aupra. 

But  it  is  contended  that  as  the  dissatisfied  petitioners  per- 
mitted the  remonstranta  in  the  first  instance  to  move  in  the 
circuit  court  to  dismiss  the  petition,  for  the  alleged  lapse  of 
jurisdiction  iu  the  board  of  commissiouers,  and  allowed  the 
cause  to  be  then  disposed  of  upon  that  motion,  their  right  to 
thereafter  press  their  motions  to  have  their  names  struck  off 
ud  withdrawn  was  thereby  waived,  and  that,  in  consequence, 
they  could  not  be  renewed  after  the  cause  was  remanded 
from  this  court. 

The  motion  of  the  remonstrants  raised  the  question  of  the 
jarisdiction  of  the  court  over  the  subject-matter  of  the  ac- 
tion, and  that  gave  it  precedence  over  a  motion  to  withdraw 
DSmes  from  the  petition,  or  any  other  motion  which  impli- 
edly affirmed  the  jurisdiction  of  the  court.  Besides,  there 
was  DO  inconsistency  or  antagonism  between  the  two  mo- 
tions. There  was,  therefore,  no  waiver  of  any  right  ou  the 
part  of  those  who  desired  to  have  their  names  withdrawn, 
and  there  was  nothing  involved  in  the  former  appeal  which 
in  any  way  affected,  much  les.^  concluded,  that  right.  The 
proceedings  now  complained  of  were  entirely  subsequent  to 
those  first  appealed  from,  and  raise  very  difiercnt  questions, 
both  of  practice  and  of  legal  construction,  which  are  oi>eii 
to  review  at  the  present  hearing.  Buskirk  Practice,  371 ; 
Bodge  v.  Oaylord,  53  Ind.  365 ;  Tent  v.  Larek,  76  Ind.  452 ; 
Grrber  v.  Friday,  87  Ind.  366;  Jones  v.  Castor,  96  Ind.  307. 

The  conclusion  reached  in  this  case,  as  to  the  time  and  the 
ctrcnmstances  under  which  names  may  be  withdrawn  from 
the  petition,  is  not  in  conflict  with  either  the  ease  of  Far- 
•jrfAe  V.  Kreider,  100  Ind.  27,  or  that  of  Crume  v.  Wihon, 
104  Ind,  583,  above  cited.  The  first  of  these  was  a  high- 
way case,  and  the  latter  was  a  case  for  drainage.  In  both  of 
these  cases  notice  of  the  presentation  of  the  petition  wa» 
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required,  and  the  suEBciency  of  the  petition  as  a  jurisdictional 
question  had  to  be  considered  and  ruled  upon  before  ap- 
pointing  viewers  in  one  case,  and  before  referring  the  subject- 
matter  of  the  petition  to  the  drainage  commissioners  in  tht 
other.  In  this  case  notice  was  neither  given  nor  required 
until  aft«r  the  viewers  and  an  engineer  were  appointed  and 
the  time  for  their  meeting  was  fixed,  and  for  the  reasons 
given  no  question  arose  as  to  the  ultimate  sufficiency  of  the 
petition  until  after  the  report  of  the  viewers  and  engineer 
liad  been  made.  Up  to  that  time  all  the  proceedings  were 
merely  preliminary  to  the  ultimate  sufficiency  of  the  peti- 
tion as  Btat«d.    See  section  6092,  R.  S.  1881,  supm. 

Tlte  judgment  is  affirmed,  with  costs. 

Filed  Oct- 16, 1887. 


No.  12,785. 
The  Blooufield  Railroad  Company  e.  Grace. 

Bailboad.—  Wrongfvi  Approprialiim  of  Land. — Agrtemeal  ijf  Fbrtia. — Z>am- 
aga. — OomplainL^PraeCice. — In  sn  action  against  a  railroad  company 
for  the  wrongful  approprintioa  of  land,  an  agreenient  by  the  parties 
thereto,madeinopen  courl,fixingthe  amount  of  damages  which  theplain- 
tlB*  is  entitled  to  recover,  if  he  han  a  cause  of  action,  will  be  enforced ; 
and  in  ancfa  case,  if  some  part  of  the  cnnse  of  action  averred  b  i^ood 
and  Dnanewered,  the  plaintiff  ia  entitled  to  recover  vhe  atipalated 
damages. 

HaMB. — Pleading.-^Dffaux. — Adoption  bj/ Railroad  Company  of  Adg  of  Otm~ 
tmetor  or  iJeeriiw.— Where,  in  such  n  proceeding,  the  complaint  shows  a 
wrongful  appropriation  of  the  plaintiff's  land,  an  answer  that  the  ap- 
propriation was  made  by  a  contractor  of  the  railroad  company,  or  bv 
the  receiver  of  such  contractor,  is  bad  on  demurt«r.  If  the  railroad 
Gonpanj  adopts  the  act«  of  its  contractor  and  the  receiver,  in  appropri- 
ating the  land,  it  must  pay  a  just  compensation. 
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Samk. — D^ate. — Antmr. — former  At^vdieaium.—la  each  an  action,  an  an- 
Kwet  which  attempts  to  set  up  the  defence  of  former  adjudication,  by 
iTerments  tliat  in  a  former  suit  against  an  inBolvent  coostraction  com- 
panj,  conceroing  fnnda  in  the  hands  of  the  officers  of  the  court,  or 
which  might  come  into  their  hands,  upon  which  parties  otiier  than  the 
plaintiff  had  claims,  the  plaintiff  might  have  litigated  his  claim,  but 
which  does  not  show  that  he  had  notice  of  the  pendencj  of  Bucb  pro- 
ceeding, or  was  a  party  thereto,  is  insufficient. 

From  the  Greene  Circuit  Court, 

/.  T.  Hays,  H.  J.  Hays  and  J.  8.  Cooper,  for  appellant. 

E.  E.  Rose  and  E.  Short,  for  appellee. 

Elliott,  J. — The  parties  by  an  agreement  in  open  court 
fixed  the  amount  of  damans  which  the  plaintiff  was  entitled 
to  recover  at  four  hundred  dollars,  and  agreed  that  in  the 
event  that  he  should  recover,  and  that  sum  was  paid  him,  he 
should  convey  the  land  in  controversy  to  the  defendant,  here 
the  appellant.  It  was  further  stipulated  that  the  agreement 
should  "not  prejudice  the  defendant's  exceptions  to  the  rul- 
ing on  the  demurrer  to  the  answer."  This  agreement  un- 
4]nestionably  submitted  to  the  trial  court  but  the  one  ques- 
tion, that  of  the  appellee's  right  to  recover  dam^es,  and 
reserved  to  the  appellant  only  the  questions  presented  by  the 
demurrer  to  the  answer.  Where  parties  solemnly  make  such 
an  agreement  in  open  court  it  will  be  enforced.  Bhomfidd 
fi.  fi.  Co.  V.  Van  Slihe,  107  Ind,  480. 

The  only  questions,  therefore,  which  are  presented  to  us 
are  such  as  arise  on  the  demurrer  to  the  answer.  It  is,  of 
conrse,  essential  to  ascertain  the  cause  of  action  stated  in  the 
complaint  in  order  to  pass  upon  the  sufBciency  of  the  an- 
swer, bat  this  examination  can  properly  go  no  further  than 
to  ascertain  that  the  complaint  states  lacts  entitling  the 
plaintiff  to  some  damages.  That  it  does  do  this  is  quite 
clear,  for  it  shows  a  wrongful  entry  on  the  plaintiff's  land 
and  a  negligent  construction  of  a  railroad  over  it.  Sloom- 
faid  R.  R.  Co.  V.  Van  mice,  supra. 
Vol.  112.— 9 
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The  complaint  shows  a  wrongful  appropriation  of  the 
plaintiff's  land,  and  it  was  no  answer  to  this  claim  to  aver 
that  the  appropriation  was  made  by  a  contractor  of  the  ap- 
pellant or  by  the  receiver  of  such  contractor.  If  the  appel- 
lant adopted  the  acts  of  its  contractor  and  the  receiver  in 
appropriating  the  land  it  must  pay  a  just  compensation.  Id 
the  case  of  Lake  Erie,  etc.,  R.  W.  Co.  v.  Griffin,  92  Ind.  487^ 
it  was  held  that  a  new  company  which  succeeds  to  the  rights 
of  an  old  one  must  pay  for  the  land  appropriated  by  its 
predecessor.  It  was  there  said  :  "  In  such  case,  tlie  appel- 
lant's liability  docs  not  rest  upon  the  judgment  against  the 
old  corporation,  but  upon  the  principle  that,  having  adopted 
and  ratified  the  original  appropriation,  it  is  bound  in  equity 
and  good  conscience  to  make  compensation."  This  doctrine- 
was  reaflirmed  in  Lake  Erie,  etc.,  R.  W.  Oo.  v.  Grijin,  107 
Ind.  464,  and  in  Bloomfidd  R.  R.  Go.  v.  Van  SHke,  «m- 
pra.  This  doctrine  is  strictly  equitable,  and  it  is  the  only 
one  logically  defensible,  for,  if  the  contractor  acquired  no- 
rights  as  against  the  land-owner,  neither  did  the  receiver  nor 
one  claiming  through  him. 

The  act  of  a  contractor  in  appropriating  real  estate  and  de- 
voting it  to  the  purpose  of  constructing  a  railroad  can  not  he- 
considered  the  act  of  an  independent  contractor,  for  the  cor- 
poration alone  has  the  power  to  appropnate  the  private  prop- 
erty to  its  use.  In  attempting  to  appropriate  the  land  the  con- 
tractor can  not  be  considered  as  simply  engaged  in  the  work 
of  constructing  the  road;  he  really  acts  for  and  as  the 
corporation,  Blootufieid  R.  R.  Ch.  v.  Van  Slike,  gupra.. 
Doubtless,  the  corporation  would  not  be  bound  if  he  tran- 
scended his  authority,  unless  it  adopted  or  ratified  his  act ; 
but  where,  as  here,  it  does  adopt  his  act,  by  receiving  and 
enjoying  its  fruits,  it  is  undoubtedly  bound. 

The  answer  can  not,  therefore,  be  sustained  on  the  ground 
that  the  appropriation  and  entry  were  the  acts  of  an  inde- 
pendent contractor ;  nor  can  it  be  sustained  on  the  ground 
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that  the  ftppropriatioQ  was  made  by  a  predecessor  of  the  ap- 
pellant. 

So  &r  as  the  answers  attempt  to  set  up  a  defeuce  of  former 
sdjadicatiun  they  feil,  because,  amoug  other  reasons,  they  do 
not  show  that  the  claim  of  the  land-owner  was  embraced  in 
the  salt  in  which  the  notice  to  appear  and  present  claims  was 
issaed.  That  suit  was  against  au  insolvent  coustructlon  com- 
pany, and  concerned  funds  in  the  bauds  of  the  ofBcers  of  the 
com't,  or  which  might  come  into  their  hands ;  for  the  order, 
among  other  things,  declares  that  "  It  is  further  oitlered,  ad- 
judged and  decreed  that  all  paities  in  interest  having  claims 
againflt  any  fund  or  funds  involved  in  this  case  and  subject 
to  the  order  and  distribution  of  this  court,  or  which  shall 
hereafter  become  subject  to  the  order  and  distribution  of  the 
conrt  pending  this  litigation,"  shall  present  them.  This 
leads  to  the  inference  that  the  litigation  concerned  only  a 
fiind  or  fands  upon  which  parties  had  claims,  and  there  is 
nothing  in  the  answers  which  shows  that  the  plaintiff  had  any 
cym  on  any  fund.  At  all  events,  it  does  not  appear  that 
the  right  of  the  appellee  to  recover  for  injury  to  his  Idnd 
could  have  been  litigated.  He  was  not  a  party  to  the  litiga- 
lioD,  for  he  made  no  claim  upon  any  specific  fund,  and  no 
process  was  served  upon  him.  He  could  not,  therefore,  be 
bound  by  the  judgment.  The  only  notice  given  was  a  general 
one  for  all  who  had  claims  to  present  them — there  were  no 
vrits  issued — and  this  notice  was,  of  course,  no  broader  than 
the  order  on  which  it  was  founded;  and  as  that  order  was  ad- 
dressed to  claimants  of  an  interest  in  a  fund  which  was,  or 
would  be,  in  the  bauds  of  the  court  for  distribution,  it  did 
not  embrace  a  land>-owner  who  had  a  general  right  of  action 
fi>r  an  invasion  of  his  rights  of  property.  Bloomjield  R^ 
fi.  Q>.  V.  VanSlike,  mipra. 

Under  the  allegations  of  the  answers  the  receiver,  while 
nominally  that  of  the  construction  company,  became,  in  a 
restricted  sense,  the  representative  of  the  appellant,  and  for 
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many  purposes  may  be  in  strictoeas  regarded  as  its  repre- 
sentative. 

The  construction  company  had  no  authority  to  maintain 
and  own  a  railroad ;  that  right  and  power  resided  in  the  ap- 
pellant. It  alone  could  exercise  the  franchises  of  a  railroad 
corporation,  and  it  could  not  delegate  the  right  to  exercise 
the  power  of  eminent  domaiu  to  any  other  corporation,  nor 
could  it  contract  with  another  corporation  that  it  should, 
seize  land  without  due  process  of  law  for  railroad  purposes. 
The  claim  of  the  appellee  was  in  no  sense  against  the  construc- 
tion company,  but  was  against  the  corporation  for  whose  use 
his  land  was  taken  and  to  which  it  was  devoted.  It  could 
not,  therefore,  have  been  deemed  a  claim  against  the  receiver, 
and  was  not  involved  in  any  decree  pronounced  in  the  mat- 
ter of  the  receivership.  It  was  and  is  a  claim  against  the 
<K)rporation  for  whose  benefit  the  land  was  seized  and  for 
whose  use  it  was  retained. 

There  is  no  estoppel  in  pais  where  the  land-owner  makes 
no  grants,  executes  no  license  and  makes  no  representations. 
The  fact  that  he  knows  that  his  land  has  been  seized  does 
not  of  itself  estop  him,  for  his  silence  ia  neither  fraudulent 
nor  culpable.  He  is  chargeable  with  no  wrong  and  there 
can  be  no  equitable  estoppel.  There  Is  neither  false  state- 
ment nor  fraudulent  concealment,  nor  is  there  deceit  in  any 
form.  In  such  a  case  the  land-owner  is  not  estopped  to  as- 
sert his  right  to  damages,  although  it  is  possible  that  long 
ac<)uiescence  might  preclude  him  from  recovering  possession 
of  the  land  itself. 

It  may  be  that  as  to  some  part  of  the  cause  of  action 
stated  iu  the  complaint  the  fact  that  the  wrongful  acts  were 
done  by  an  independent  contractor  would  bar  a  recovery, 
but  the  answer  is  not  confined  to  any  particular  part  of  the 
complaint,  and,  as  it  fails  to  answer  the  whole  complaint,  it 
was  properly  held  bad.  The  ^reement  fixes  the  measure 
of  recovery,  and  nothing  remained  for  the  court  to  do  but 
decide  that  some  part  of  the  cause  of  action  was  good  and 
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unanswered,  for,  vhen  this  was  sacerbuned,  its  ooly  remain- 
ing doty  vas  to  adjudge  the  answers  bad  and  award  tlie 
stipulated  damages.  We  are  not,  therefore,  required,  nor, 
indeed,  aathorized,  to  inquire  whether  the  damages  were  ex- 
cessive. Nor  are  we  required  to  decide  whether  the  com- 
plaint entitled  the  plaintiff  to  all  the  relief  demanded,  since 
it  is  well  settled  that  if  the  complaint  entitles  the  plaintiff  to 
some  relief  it  must  be  sustained.   Bayleaa  v.  Oknti,  72  Ind  6. 

Judgment  affirmed. 

ElM  Oct.  19, 18S7. 
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MimciPAi.  CoRFORATIOlI. — To>im.~-Strttlt  and  Sideaalla. — Drfeeti  and  Ob- 
ttmetioiu  iti. — LiiMIily/or.—A  municipal  cofpomtion  is  required  toei- 
CKLse  viplsnce  ia  keeping  iu  streets  aod  eidewHlltB  io  a  reasoimbly  safe 
condition  for  travel  by  night  as  well  as  by  daf ;  bat,  that  a  pavement 
baa  become  uneven,  or  tliat  bricks  lliorein  mav  he.  displaced  by  the  ac- 
tion of  the  elements,  does  not  necetjsarilj  involve  such  municipality  in 
liability  if  the  defect  can  be  readily  discovered  and  easily  avoided  by 
persons  exercising  due  care,  or  if  the  defect  be  of  such  a  nature  as  not 
of  itself  to  be  dangerous  to  persons  so  using  the  walk. 

Same.— Qmfriftuion/  Neg/igaia, — One  who  sees  an  obstruction  in  a  street  or 
sidewalk,  and,  knowing  its  dangerous  character,  deliberately  goes  into 
or  upon  it  when  he  iaundernocompnlsion  to  do  bo,  or  might  avoid  it  by 
going  aroDnd,  takes  the  risk  upon  himaelf,  and  if  injured  oi 
inch  'ubHtruction  can  uot.  because  of  conlribulory  negligent 
■n  action  therefor. 

From  the  Owen  Circuit  Court. 

G.  W.  Grubba,  J.  C.  Robinson  and  /.  H.  Fowler,  for  ap- 
pellant. 

D.  E.  Beem,  W.  Hickam,  J.  B.  Fritts  and  R.  W.  Mctb,  for 
appellee. 


\m  nB 
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Mitchell,  J. — The  town  of  Gosport  prosecutes  this  ap- 
peal from  a  judgment  rendered  by  the  Owen  Circuit  Court 
in  fiivor  of  Lydia  E.  Evans  f^inst  the  appellant  for  one 
thousand  dollars,  that  heiog  the  amount  awarded  the  plain- 
tiff' bj  a  jury  in  an  action  for  damages  for  injuries  sustained 
from  a  fall  upon  an  alleged  defective  and  dangerous  side- 
walk. 

The  argument  for  a  reversal  of  the  judgment  is  predicated 
mainly  upon  two  propositions.     It  is  contended : 

1.  That  there  was  no  cvi<]ence  which  tended  to  show  each 
a,  defect  in  the  sidewalk  at  the  place  where  the  plaintiff  fell 
as  rendered  the  town  liable  to  the  imputation  of  actionable 
negligence. 

2.  That  there  was  no  evidence  tending  to  show  that  the 
plaintiff  was  in  the  exercise  of  due  care  at  the  time  she  sus- 
tained the  injury. 

Concerning  the  first  point,  it  is  only  necessary  to  say  the 
evidence  does  not  make  it  entirely  clear  that  the  town  was 
guilty  of  such  negligence  in  respect  to  the  sidewalk  in  ques- 
tion, considering  its  condition  at  the  timeof  the  injury  com- 
plained of,  as  would  have  sustained  a  recovery  even  if  the 
plaintiff  had  been  without  fault. 

^Vhile  a  municipal  corporation  is  required  to  exercise  vig- 
ilance in  keeping  its  streets  and  sidewalks  in  a  reasonably 
«afe  condition  for  public  travel,  by  night  as  well  as  by  day, 
it  is  by  no  means  an  insurer  against  accident?,  nor  can  it  be 
■expected  to  maintain  the  surface  of  its  sidewalks  free  from 
all  inequalities  and  from  every  possible  obstruction  to  mere 
•convenient  travel.  A  contrary  rale  would,  or  might,  burden 
municipal  corporations  beyond  endurance.  That  a  pave- 
ment may  have  become  uneven  from  use,  or  that  bricks 
therein  may  have  become  loose  or  displaced  by  the  action  of 
the  elements,  so  that  persons  are  liable  to  stumble,  or  be 
otherwise  inconvenienced  in  passing,  does  not  necessarily  in- 
volve the  municipality  in  liability  so  long  as  the  defect  can 
ie  readilj  discovered  aud  easily  avoided  by  persons  exercis- 
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iQg  due  care,  or  provided  the  defect  be  of  such  a  nature  as 
not  of  itself  to  be  dangeroae  to  persons  so  usiog  tbe  walk. 
{ji^  of  Indianapolis  v.  Cook,  99  Ind.  10 ;  Oity  of  Quincy  v. 
£arker,81  111.300;  City  of  Richmond  v.  CWriney,  32  Gratt. 
792 ;  Gty  oj  Qiicago  v.  Bixby,  84  III.  82 ;  (My  of  Aurora 
V.  Pt^er,  56  HI.  270. 

Adapting  the  language  of  the  ooart  ia  Hubbard  v.  (My  of 
Goneord,  35  N.  H.  52  (69  Am.  Dec.  520),  to  the  case  in 
hand,  towns  are  not  required  to  make  their  sidewalks  perfect 
or  to  oorrespond  with  any  given  standard.  In  each  case  the 
sidewalk  is  to  be  pronouncedsufBcientor  insufficient,  accord- 
ing as  it  is,  or  is  not,  reasonably  safe  and  convenient  for  the 
travel  passing  upon  it,  under  the  particular  circumstances 
which  exist  in  connection  with  that  particular  case. 

Accepting  as  true  the  evidence  most  favorable  to  the 
plaintiff  below,  and  it  appears  that  some  of  the  bricks  in  a 
povement  had  been  displaced  and  removed,  leaving  a  de- 
pression of  from  two  and  a  half  to  six  inches  in  depth,  cov- 
fring  an  area  of  about  three  by  four  feet  in  the  surface  of 
the  walk.  Tbe  authorities  had  notice  of  the  condition  of  the 
walk,  and  bad  directed  the  owner  of  the  abutting  lot  to  re- 
pair  the  pavement.  At  the  time  of  the  injury  complained 
of  all  tbe  streets  and  sidewalks  in  tbe  town  were  covered 
with  snow,  sleet  and  ice,  rendering  them  difficult  and  dan- 
gerous for  foot  travellers  to  pass  over.  The  depression  above 
described  bad  become  partially,  and  some  of  the  witnesses 
say  completely,  filled  with  frozen  snow,  sleet  and  ice,  present- 
ing a  sur&ce  not  substantially  different  from  that  around  it, 
except  that  it  was  perhaps  somewhat  lower. 

There  was  evidence  tending  to  show  that  some  of  the 
bricks  which  had  become  loose  and  displaced  were  frozen 
6st  in  the  snow  and  ice  in  and  about  the  depression  in  the 
pnvemeot,  and  that  some  of  these  projected  some  inches 
above  the  icy  surfiice.  The  plaintiff,  who  was  well  acquainted 
with  tbe  defect  in  the  walk,  and  who  Imd  it  in  mind  at  the 
time,  while  passing  over  the  place  in  the  night-timi!,  struck 
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her  foot  against  one  of  the  projectiog  bricks,  which  cause<I 
her  to  fiill  upon  the  iej  paveraeDt. 

Since,  therefore,  it  does  not  appear  that  the  defective  condi- 
tion of  the  sidewalk  occasioned  an  accumulation  of  snow  and 
ice  at  that  point,  or  made  the  sur&ce  of  the  walk  substan- 
tially different  there  from  what  it  was  elsewhere,  we  are  not 
prepared  to  say  that,  as  respects  its  condition  when  the  in- 
jury complained  of  was  suffered,  the  town  was  remiss  in  its 
duty  for  not  having  removed  the  projecting  brick  which 
caused  the  plaintiff  to  full.  The  fall  w&s  not  occasioned  by 
the  plaintiff  stepping  in  a  hole,  or  slipping  on  ice  accumu- 
lated therein,  but  by  striking  her  foot  against  a  brick  which 
projected  above  the  euHkoe  of  the  icy  walk.  If  we  should 
assume,  however,  that  the  walk  was  defective  and  dangerous 
at  the  time  of  the  injury,  and  that  the  town  neglected  its 
duty  in  not  repairing  it,  principles  too  firmly  established  to 
be  departed  from  require  that  the  judgment  should  b& 
reversed,  nevertheless. 

The  plaintiff  was  guilty  of  contributory  negligence,  and 
it  is  too  well  settled  to  require  reference  to  authority,  that 
contributory  negligence  prevents  a  recovery  in  an  actioa 
like  this. 

It  is  disclosed  in  the  evidence  given  on  the  stand  by  th& 
plaintiff  herself  that  she  was  returning  home  from  church 
after  the  evening  service  in  company  with  and  by  tbe  side 
of  another  lady.  She  had  passed  over  the  sidewalk  in  ques- 
tion frequently.  Quoting  her  own  langu^e,  as  we  find  it 
repeated  again  and  again  in  the  record  of  her  testimony,  she 
said :  "  I  knew  it  was  a  bad  place,  but  thought  I  could  pass 
it ;  had  passed  it  beibre ;  *  *  *  I  put  on  old  shoes,  and  soeks 
over  them ;  I  put  them  on  that  night  to  go  through  this 
place  safely,  and  for  all  other  bad  places ;  *  *  *  I  knew  it 
was  a  bad  place,  but  thought  I  had  prepared  for  it ;  knew 
just  where  it  was;  I  could  tell  it  as  well  afier  night  as  in 
daytime ;  *  *  *  I  could  see  the  place  when  I  came  up ; 
knew  it  was  a  bad  and  dangerous  place,  but  thought  I  could 
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get  through  safe ;  I  stepped  oarefally,  but  stumbled  and 
fell;  *  *  *  DOtbing  to  prevent  me  from  walking  next  to  the 
fence,  except  that  Mrs.  O'Maris  was  walking  there;  don't 
know  why  I  did  not  let  go  her  arm  and  walk  there ;  *  *  * 
had  passed  there  otlen  going  to  and  from  church." 

Thus  it  appears  that  a  person  of  mature  years,  and  in  the 
possession  of  all  her  &oulties,  deliberately  walked  into  a 
plaoe  which,  upon  her  hypothesis  of  the  case,  was  one  of 
known  danger,  and  which  she  oould  have  avoided  by  simply 
disengaging  herself  from  and  following  in  the  footsteps  of 
her  friend. 

The  statement  of  Lord  Ellenbobough  in  Butterfield  v. 
Forrester,  11  East,  60,  that  "A  party  is  not  to  cast  himself 
npon  an  obstrnctlon  which  has  been  made  by  the  &ult  of 
another,  and  avail  himself  of  it,  if  he  do  not  himself  use 
common  and  ordinary  caution  to  be  in  the  right,"  was  hardly 
less  applicable  to  the  case  in  which  it  was  made  than  to  the 
one  under  consideration.  "Two  things  must  concur,"  said 
that  learned  judge,  "to  support  this  action,  an  obstruction  in 
the  road  by  the  &ult  of  the  defendant,  and  no  want  of  ordi- 
nary care  to  avoid  it  on  the  part  of  the  plaintiff." 

This  rule,  stated  in  diSerent  language,  has  been  consist- 
ently and  uniformly  declared  and  adhered  to  by  appellate 
couTta  in  every  common  law  jurisdiction.  Beach  Contrib. 
Neg,,  sections  7,  77 ;  Bruker  v.  Town  of  Comngton,  69  Ind. 
33(35  Am.  R.  202);  President,  cfo.,  v.  Duaouchett,  2  Ind. 
586  (54  Am.  Dee.  467) ;  Rieet  v.  City  of  Goshen,  42  Ind. 
339 ;  Jonesboro,  etc.,  Turnpike  Cb.  v.  Baldwin,  67  Ind.  86. 

One  who  knows  of  a  dangerous  obstruction  in  a  street  or 
sidewalk,  and  yet  attempts  to  pa.s9  it  when,  on  account  of 
darkness  or  other  hindering  causes,  he  can  not  see  so  as  to 
avoid  it,  takes  the  risk  upon  himself.  For  a  much  greater 
reason  does  he  take  the  I'isk  upon  himself,  if,  seeing  an  ob- 
straction,  and  knowing  its  dangerous  character,  he  deliber- 
ately goes  into  or  npon  it,  when  he  was  under  no  compul- 
non  to  go,  or  mighthave  avoided  it  by  going  around.  Tkomp- 
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aon  V.  (Hnetniiati,  etc.,  E.  B.  On.,  54  lod.  197 ;  Louisville,  etc^ 
S.  a.  Co.  V.  Schmidt,  81  Ind.  264  ;  King  v.  Tkompaon,  87 
Pa.  St.  365  (30  Am.  R.  364) ;  Toledo,  etc.,  R.  W.  Co.  v. 
Brannagan,  75  Ind.  490 ;  Giy  of  Erie  v.  Magill,  101  Pa.  St. 
616  (47  Am.  R.  739) ;  Wilswi  v.  City  oj  GharleOown,  8  Al- 
len, 137j  DurUn  v.  Chty  of  Troy,  61  Barb.  437;  CHy  of 
Centralia  v.  Krouse,  64  III,  19, 

We  do  out  question  the  doctrine  of  the  cases  which  hold 
that  because  one  has  knowledge  that  a  highway  or  sidewalk 
is  out  of  repair,  or  even  dangerous,  he  is  not  therefore  bound 
to  forego  travel  upon  such  highway  or  sidewalk.  Gity  of 
Huntington  v.  Breen,  77  Ind.  29 ;  irj7«oji  v.  Trafalgar,  etc.,  G. 
a.  Co.,  83  Ind.  326;  Wilson  v.  Trafalgar,  etc.,  O.  R.  Co.,  93 
Ind.  287 ;  Nave  v.  Flack,  90  Ind.  205  (46  Am.  R.  205)  ; 
City  of  South  Bend  v.  Hardy,  98  Ind.  577  (49  Am.  R.  792)  ■ 
Toum  of  Albion  v.  Hdriok,  90  Ind.  545  (46  Am.  R.  230) 
Turner  v.  Buchanan,  82  Ind.  147  (42  Am.  R.  485). 

The  doctrine  to  be  extracted  from  these  cases  is,  that  al- 
though a  sidewalk  or  highway  may  be  in  an  apparently  de- 
fective or  dangerous  condition,  yet  a  pei;8on  with  knowledge 
of  the  defect  or  danger  is  not  on  that  account  obliged  to 
abandon  travel  upon  the  highway,  if,  by  the  exercise  of  care 
proportioned  to  the  known  danger,  he  may  reasonably  expect 
to  shun  or  avoid  the  defect.  If  the  defect  be  one  which  does 
not  render  the  way  wholly  impassable,  and  which  can  only 
result  injuriously  to  the  traveller  if  not  shunned,  if  there  be 
an  apparently  safe  way  of  passage  without  going  into  the 
obvious  defect,  the  traveller  is  not  to  be  hold  to  a  rigorous 
account  if  be  is  deceived  or  misled,  notwithstanding  his  effort 
to  avoid  the  danger. 

The  authorities,  however,  lend  no  countenance  to  the  no- 
tion that  a  person  having  knowledge  of  an  obvious  defect, 
or  of  a  place  iu  a  highway  which  naturally  suggests  to  a 
person  of  common  understanding  that  it  is  dangerous,  may, 
nevertheless,  voluntarily  cast  himself  into  or  upon  the  de- 
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fect,  upon  the  theory  that  he  is  not  obliged  to  forego  travel 
upon  the  highway. 

In  Horton  v.  Inht^tants  of  Ipawieh,  12  Cush.  488,  the 
«oart  said:  "The  real  point  is,  not  whether  the  plaintiff 
was  chai^eable  with  any  negligence  in  making  his  way  over 
the  road,  after  he  had  entered  upon  it ;  but  whether  be  knew, 
or  had  reason  to  believe,  that  the  road  was  dangerous,  when 
he  entered  on  it,  or  before  he  reached  any  dangerous  place. 
If  eo,  he  could  not,  in  the  exercise  of  ordinary  prudence, 
proceed  and  take  hia  chance,  and  if  he  should  actually  sus- 
tain damage,  look  to  the  town  for  indemnity."  Parkkill  v. 
Toiwi  of  Brighton,  61  Iowa,  103. 

"  Where  there  is  danger  and  the  peril  is  known,  whoever 
eacountera  it  voluntarily  and  unnecessarily  can  not  be  re- 
garded as  exercising  ordinary  prudence,  and  therefore  does 
»o  at  his  own  riak.'i  Corktt  v.  CHy  of  Leaventcorth,  27  Kan. 
673.  Schaefier  v.  (My  of  Sanduaky,  33  Ohio  St.  246  (31  Am. 
R.  533). 

If  the  defect  in  the  pavement,  which  the  plaintiff  volun- 
tarily encountered,  presented  an  obstruction,  or  was  of  such 
a  character  that  the  town  of  Gosport  was  bound  to  take  no- 
tice of  it,  so  that  it  was  guilty  of  negligence  in  not  repairing 
it,  the  conclusion  follows  necessarily  that  the  plaintiff,  hav- 
ing fiiU  and  equal  knowledge  of  its  character,  was  guilty  of 
contributory  n^ligence  in  venturing  upon  it,  no  matter  how 
carefully  she  may  have  prepared  for  the  encounter,  nor  with 
faow  much  care  she  went  upon  it.  Her  duty  was  to  avoid 
the  obstruction,  or  venture  upon  it  at  her  own  risk.  Durkin 
V.  Cily  of  Troy,  supra. 

These  conclusions  lead  to  a  reversal  of  the  judgment. 

Judgment  reversed,  with  costs. 

Fifed  Oct.  13,  1887. 
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No.  18,888. 
Behleb  v.  The  State. 

iMTOXiGATiiia  LiquOB.  —  Affidavit  for  Continaanee.  — AdmuSnliiy  in  Eni- 
denee.—'AdmimioM, — An  affidavit  for  a  contmuance  containing  admifi- 
BionB  b;  the  accused  is  admissible  in  eTidence  against  bim,  but  he  may 
explain  the  Btalemenls  therein  by  an;  compelent  erideQce. 

Sake. — SaU  to  Minor. — Qood  Failh  of  Seller. — Fabricatum  </  ErrideiKe. — In  a. 
prosecution  for  selling  intoxicating  liqnor  to  a  minor,  it  is  proper  to- 
prove  facts  tending  to  show  that  the  defendant  did  not  act  in  good  faiUi, 
believing  the  buyer  to  be  twenty-one  years  of  age,  and  on  this  'point  the- 
fabrication,  of  eTidence  may  be  shown. 

Same. — I^aKeuting  AUomey. — SUtamdvet  in  Argumeni. — Where  the  proso- 
cuting  attorney  con&nee  his  argument  to  the  issaes  and  the  evidence^ 
there  b  bo  miscondacl,  although  there  may  be  ertoneons  inferaocee. 

From  the  DeKalb  CSrcuit  Court. 

W.  L.  Penfield,  for  appellant. 

L.  T.  Miehener,  Attorney  General,  H.  G.  Peterson,  Prose- 
cuting Attorney,  J.  H.  Qilldt  and  G.  E.  Emanuel,  for  the- 
State. 

ELLicyrr,  J. — The  appellant  prosecutes  this  appeal  from  a. 
judgment  declaring  him  guilty  of  the  misdemeanor  of  selling 
liquor  to  a  person  under  twenty-one  yeara  of  age. 

The  evidence  shows,  without  eontradiction,  that  the  per- 
son to  whom  the  liquor  was  sold  was  not  more  than  seventeen 
years  old,  and  it  also  tends  very  strongly  to  show  that  the 
appellant  had  reason  to  believe,  and  did  believe,  that  he  was 
not  of  the  age  of  twenty-one  years. 

On  the  trial  the  court  permitted  the  prosecuting  attorney 
to  read  in  evidence  an  affidavit  of  the  appellant  filed  on  & 
motion  for  a  continuance.  We  perceive  no  error  in  this  rul- 
ing. The  admissions  in  such  an  affidavit  were  made,  it  is  to 
be  presumed,  with  care  and  deliberation,  and  they  were  made 
under  oath.  Admissions  so  made  are  certainly  as  competent 
ta  oral  admissions  made  to  a  clerk,  a  sheriff,  or  any  other  in> 


MAY  TERM,  1887.  , 


Bebler  v.  The  State. 


dividual,  and  sarely  no  one  would  doubt  that  an  oral  admis- 
sion of  a  material  fact  would  be  admissible. 

Statements  in  an  affidavit  for  a  continuance  are  not  ad- 
mitted, as  counsel  supposes,  because  they  attack  the  general 
character  of  the  accused,  but  because  they  tend  to  prove  or 
disprove  some  material  fact,  or  to  contradict  awitness  iotro- 
daced  by  the  accused.  In  this  case  the  statements  tended  to 
contradict  the  statements  of  the  appellant  when  on  the  wit- 
Dess  staod,  as  well  as  statements  of  his  brother  who  testified 
in  bis  behalf. 

Affidavits  for  a  continuance  are  entirely  unlike  affidavits 
for  achange  (jf  venue,  and  counsel  goes  very  far  astray  in  as- 
serting their  similarity.  Affidavits  of  the  former  class  are 
required  to  state  material  evidentiary  facts,  and  when  they 
are  stated  they  are  affirmed  by  the  affiant  to  be  true.  He 
thus  admits,  in  a  very  solemn  manner,  their  truth,  and  this 
admission  may  be  used  against  bim.  In  affidavits  for  a 
ebange  of  venue  no  evidentiary  &cts  are  stated,  aud  they  can 
not,  therefore,  supply  evidence  to  be  used  on  a  trial. 

The  act  of  an  accused  in  making  a  sworn  statement  of  a 
bet  or  &cts  that  he  expects  to  prove  by  a  witness,  and  in 
stating  that  he  can  prove  such  iact  or  facts  by  no  other  wit- 
ness, ia  a  purely  voluntary  act,  deliberately  performed  and 
with  ample  time  for  reflection.  It  is  no  doubt  true  that  an 
accused  may  show  that  he  was  mistaken  as  to  some  or  all  of 
the  statements  contained  in  his  affidavit ;  aud  so,  too,  he  has 
a  right  to  explain  them  if  be  can  by  competent  evidence,  but 
the  statements  are  nevertheless  admissions,  and,  as  such,  en- 
titled to  go  to  the  jury. 

There  is  nothing  giving  to  the  statements  in  an  affidavit  for 
acontinoance  a  privilege;  nor  is  there  anything  which  im- 
presses upon  them  any  compulsory  or  confidential  features. 
The  affidavit  is  a  paper  belonging  to  the  files,  public  in  its 
character,  and  freely  executed. 

It  WBS  a  material  question  whether  the  appellant  acted  in 
gtwd  &ith  and  in  the  reasonable  belief  that  the  person  to 
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whom  he  sold  the  liquor  was  twenty-one  years  of  age.  The 
rale  upon  this  point  is  thus  stated  by  Wohdein,  J.,  in  Goetz  v. 
S!ate,41  Ind.162:  "Buttheburthenof proofonthissabjectia 
on  the  defendant;  and  to  make  out  this  defence,  such  lacts  must 
be  shown  as  will  justify  the  inference  of  such  bona  fide  belief." 
Earback  v.  SSate,  24  Ind.  77 ;  Buieman  v.  S(trfc,  24  Ind.  80  ; 
Payne  v.  ^aie,  74  Ind.  203  ;  Muireed  v.  State,  107  Ind.  62. 
It  was,  therefore,  proper  to  prove  fecta  tending  to  show  that 
the  appellant  did  notact  in  good  &ith,  and  upon  this  point 
it  was  unquestionably  competent  to  prove  the  ^brication  of 
evidence.  Wh^  v.  Skde,  31  Ind.  262 ;  8at^  v.  ^aU,  66 
Ind.  378;  Lawson  Presumptive  Evidence,  rule  115. 

There  was  no  such  misconduct  on  the  part  of  the  prose- 
cuting attorney  in  the  argument  as  will  warrant  a  reversal. 
It  was  proper  for  him  to  discuss  the  question  of  the  appel- 
lant's good  faith,  and  even  if  it  were  granted  that  he  was 
mistaken  as  to  the  inferences  he  drew  from  the  evidence,  W6 
could  not  reverse. 

Where  counsel  confine  tbeir  discussion  to  the  issues  and  the 
evidence  there  is  no  misconduct,  although  there  may  be  much 
bad  logic  and  many  erroneous  inferences.  Proctor  v.  De- 
Camp,  83  Ind.  659;  Heyl  v.  fiKofe,  109  Ind.  589;  Boy&  v. 
Slate,  105  Ind.  469  ;  Thornton  Juries  and  Instructions,  sec- 
tion 4d8.  But  we  can  not  aay  that  the  inferences  of  the 
prosecuting  attorney  were  erroaeoos ;  on  the  oontrar7f  we. 
strongly  incline  to  agree  with  him  in  his  reasoning. 

Judgment  a£Brmed. 

FUed  Oct  14, 1887. 
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So.  12,859. 
Stanley  r.  Stanley. 

OuARASTY.— A'oiioo.— ifoWer  3^  Defena.—U  loss  resolts  to  a  gaarantor  on 
Mcoant  of  &  failure  to  give  notice  of  the  Don-performance  of  the  con- 
tnct  gaaranteed,  the  fact  of  loea  and  the  failure  to  give  notice  consU- 
Ule  rnattera  of  defence. 

WiTNEBB.  — ffiM&ond  and  Wye. — Q/nfidailiiU  OomniMieationt. — Testimony  of 
a  wife  that  her  hiisbantl  "  waa  intoxicated  "  ia  nut  within  the  inliibition 
of  section  497,  R.  8.  18H1,  which  renders  husband  and  wife  incompe- 
tent to  testify  as  to  communicutions  made  to  each  other. 

Su<E. — B^rahing  BeeoUeelion. — Tatimony  at  Forma-  Trial — To  refresh  the 
recoliectioQ  o[  a  witness,  bis  attention  inaj  be  culled  to  his  teatimonj, 
in  relation  to  a  particular  Hubject,  at  a  former  hearing. 

From  the  Madison  CSrcuit  Court. 

G.  L.  Henry,  H.  G.  Ryan  and  E.  P.  Schlater,  for  appellant. 

M.  S.  Robinson  and  J.  W.  LowW,  for  appellee. 

Mitchell,  J. — This  action  was  originally  commenced  in 
the  name  of  William  L.  Montgomery,  as  trustee  for  Emma 
Stanley,  against  J^ob  Stanley.  It  was  a  suit  upgn  a  bond 
executed  by  John  and  Jacob  Stanley,  conditioned  that  John 
Stanley  should  marry  and  provide  for  Emma  Sutton,  and 
oiaiutain  the  child  of  which  she  was  then  pregnant,  begotten 
of  her  body  by  John  Stanley ;  and  further,  that  he  would 
fiiruish  £mma  Sutton,  his  intended  wife,  with  a  suitable 
home,  and  treat  her  as  a  husband  should.  The  bond  stipu- 
lated, among  other  things,  that  if  Juba  Stanley  failed  to 
perform  the  conditions  thereof,  or  should  by  his  misconduct 
give  the  obligee  a  legal  cause  for  divorce,  then,  and  in  either 
event,  the  obligors  therein  should  pay  to  the  obligee,  as  stipu- 
lated and  liquidated  damages,  the  sum  of  fifteen  hundred 
dollars.  The  bond  was  executed  July  1st,  1882.  John 
Stanley  married  the  obligee,  but,  in  all  other  respects,  the 
complaint  alleges,  violated  the  conditions  of  the  bond.  He 
died  in  December,  1882.     Montgomery,  the  trustee,  brought 
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euit  OD  the  boad,  aod  recovered  judgment  against  Jacob 
Stanley  for  the  stipulated  damages.  From  that  judgment 
an  appeal  was  takeu  to  this  court.  The  judgment  was  re- 
versed and  the  cause  remanded.  Stanley  v.  Montgomery,  102 
Ind.  102. 

-After  the  case  went  back  au  amended  complaint  was  filed, 
in  whieh  EmmaStaoley  was  substituted  as  plaintiff  in  the 
place  of  Montgomery,  trustee.  In  all  other  respecte  the 
amended  complaint  was  substantially  the  same  as  that  orig- 
inally filed.  The  plaintiff  below  recovered  judgment  at  the 
second  trial. 

The  first  question  presented  by  the  record  arises  upon  the 
appellant's  motion  for  judgment  on  the  answers  of  the  jury 
to  special  interrogatories,  notwithstanding  the  general  ver- 
dict. The  answers  show  that  no  demand  was  made  upon 
or  notice  given  to  the  appellant,  Jacob  Stanley,  before  bring- 
ing suit.  The  latter,  it  is  argued,  occupied  the^  relation  of  a 
guarantor,  and  hence  was  not  liable  to  be  sued  without  no- 
tice of  the  n  on -performance  of  the  conditions  of  the  bond, 
and  a  demand.  This  position  is  not  sustainable.  If  it  be 
conceded  that  the  appellant  occupied  the  position  of  a  guar- 
antor, it  does  not  follow  that  there  should  have  been  either 
notice  or  a  demand  before  bringing  suit.  If  loss  results  to 
a  guarantor  on  account  of  a  failure  to  give  notice  of  the  non- 
performance of  the  contract  guaranteed,  the  feet  of  loss,  and 
the  failure  to  give  notice,  constitute  matters  of  defence. 
There  was  no  issue  involving  any  question  of  notice  or  de- 
mand. Ward  V.  Wihon,  100  Ind.  62;  Fursf,  eio.,  Mi\fg.  Co. 
V.  Black,  111  Ind.  308,  and  cases  cited. 

During  the  progress  of  the  trial  it  became  a  question 
whether  or  not  John  Stanley  was,  after  the  execution  of  the 
bond,  in  the  habit  of  becoming  intoxicated,  and  whether  he 
had  not,  while  in  that  condition,  presented  himself  at  the  place 
of  hia  wife's  residence.  The  appellee  having  been  called  as  a 
witness  in  her  own  behalf,  and  I'eferring  to  an  oooasion  when 
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her  husband  visited  her  at  ber  fatber's  house,  »he  was  asked 
the  folloffing  question  :  "  You  may  tell  the  court  what  his 
conditioQ  was  when  he  returned."  The  witness,  over  the 
appellant's  objection,  gave  the  following  answer :  "  He  was 
intoxicated."  It  is  now  contended  that  this  testimony  falls 
within  the  inhibition  of  section  497,  R.  S.  1881,  which  reb- 
ders  husband  and  wife  incompetent  to  testify  as  to  commu- 
nications made  to  each  other.  The  testimony  is  not  con- 
trolled by  the  ruling  in  Perry  v.  Randall,  83  Ind.  143.  The 
husband's  condition,  as  to  being  intoxicated,  unless  it  should 
appear  to  have  been  specially  confided  to  the  wife,  in  the  ab- 
sence of  others,  can  not  be  regarded  as  in  the  nature  of  a 
confidential  communication.  Kspccially  must  this  be  so 
when  the  subject  under  investigation  implies  that  the  condi- 
tion and  conduct  of  the  husband  were  an  imposition  upon  the 
wife.  Smith  v.  Smith,  77  Ind.  80;  ScAmied  v.  Frank,  86 
Ind.  250.    There  was  no  error  in  admitting  the  testimony. 

Complaint  is  made  that  the  plaintiff,  over  objection,  was 
permitted  to  call  the  attention  of  a  witness  in  her  behalf  to 
what  he,  the  witness,  had  testified,  in  relation  to  a  particular 
subject,  at  a  former  hearing. 

It  is  proper  for  a  party,  in  order  to  refresh  the  recollec- 
tion of  hia  own  witness,  or  to  enable  htm  to  recollect  the 
feet  sought  to  be  proved  more  clearly,  to  call  his  attention 
to  any  pertinent  circumstance,  or  fact,  having  relation  to  the 
subject  under  inquiry.     (yHagan  v.  Dillon,  76  N.  Y.  170. 

Lastly,  the  appellant  complains  that  certain  instructions 
requested  by  him  were  not  given  by  the  court. 

There  is  no  objection  made  to  the  instructions  given,  ex- 
cept that,  as  it  is  claimed,  they  are  incomplete  and  should 
have  been  supplemented  by  those  asked  by  the  appellant. 
It  seems  to  os  that  the  instructions  given  presented  the  case 
io  the  jury  fully  and  fairly,  and,  in  view  of  the  evidence 
which  appears  in  the  record,  it  is  difficult  to  conceive  how 
Vol.  112.— 10 
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any  other  conclusion  could  have  been  reached  than  that 
arrived  at  by  the  jury,  if  the  instroctions  asked  bad  been 
given.     We  find  no  ground  for  a  reversal. 

The  judgment  is  affirmed,  with  costs. 

Filed  Oct.  14, 1887. 
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No.  12,873. 
Kleyla  v.  The  State,  ex  rel.  Hobbs. 

Bill  op  ExceptioN8.  —  "Tet/inumy"  nU  Synonymous  mth  "  Ei-idatet." — 
Fituliei.—A.  Btatement  in  a  bill  of  exceptions  that  "this  wan  all  the 
tastiiDonj  ^iven  in  tlie  cause  "  does  not  shov  that  it  contains  all  the  evi- 
dence  given,  and  questions  which  are  based  upon  the  evidence  will  not 
be  considered  OD  appeal. 

From  the  Tipton  Circuit  Court. 

J.  JoneH,  for  appellant. 

X  P.  Kemp  and  J.  N.  Waugh,  for  appellee. 

Elliott,  J. — The  appellant  assigns  for  error  that  thecourt 
erred  in  overruling  his  motion  for  a  new  trial.  The  motion 
states  as  reasons  for  a  new  trial : 

"  Ist.    The  finding  of  the  court  is  contrary  to  law. 

"  2d.  The  finding  of  the  court  is  contrary  to  tiie  evi- 
dence." 

It  is  manifest  that  the  questions  sought  to  be  presented  can 
not  be  considered  unless  all  the  evidence  can  be  regarded  as 
in  the  record. 

Appellee's  counsel  press  the  point  that  as  it  is  stated  in  the 
bill  of  exception.""  that  "  this  was  all  the  teatimooy  given  in 
the  cause,"  and  as  there  is  no  statement  that  "this  was  all  the: 
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evidcDce  ^ven  in  the  caose,"  we  can  not  cooiiider  the  evi- 
dence as  iQ  the  record.  The  authorities  require  ua  to  yield 
to  thi»  coutcatioQ.  The  word  "  testimony  "  is  not  synony- 
moQs  with  the  word  "  evidence."  Harvey  v.  Smith,  17  Ind. 
272 ;  Brickley  v.  Weghom,  71  lud.  497,  and  cases  cited ;  Ses- 
mgut  V.  Posey,  67  Ind.  408. 

Judgment  affirmed. 

Filed  Oct.  13, 1887. 


No.  ]3,836. 

BotLes  v.  The  State,  ex  hel.  Riggs. 

Office  akd  Ofpickr. — Cbun/yiSirnejor,— T«™>  of  Opec—Oaa  oleclod  to 
the  office  of  conntj  aurvejoc  at  tlie  general  etectioa  in  Norember,  1884, 
who,  in  accordance  with  the  provisiotis  of  his  commission,  took  possession 
of  mch  office  on  the  t5th  of  the  same  month,  and  performed  the  duties 
Iheraof  for  the  period  of  two  jeara,  can  not  continue  to  hold  the  same 
after  his  euccesaor  has  been  elected  and  qualiSed  &nd  makes  demand 
therefor. 

From  the  Pulaski  Circuit  Court. 

S.  A.  Steia,  N.  L.  Agnew  and  B.  Borders,  for  appellant. 

/.  G.  Nye  and  R.  A.  Nye,  for  appellee. 

KiBLACK,  J. — ^This  was  a  proceeding  in  the  name  of  the 
State,  OD  the  relation  of  Joseph  Riggs,  in  the  nature  of  a 
JHO  warranto,  agiunst  John  G.  Boyles,  to  enable  the  relator 
to  obtain  possession  of  the  office  of  county  surveyor,  to- 
gether with  the  books,  papers  and  other  property  pertaining 
tliereto. 

The  cirooit  coart  tried  the  cause  upon  an  agreed  statement 
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of  facts,  the  result  being  a  finding  and  judgment  in  iavor  of 
the  relator. 

The  statement  of  fects  was  to  the  efieet  that,  at  the  gen- 
eral election  held  in  the  county  of  Pulaski  on  the  second 
Tuesday  in  October,  in  the  year  1880,  one  Jerome  T.  Bruce 
was  elected  surveyor  of  that  county  for  the  full  term  of  two 
years,  commencing  during  the  Bucceeding  month  of  Novem- 
ber; that,  on  the  loth  day  of  said  month  of  November,  a  com- 
mission wasduly  issued  and  delivered  to  the  said  Bruce  by  the 
Governor,  in  which  it  was  stated  that  the  said  Bruce  should 
hold  said  office  of  surveyor  for  the  term  of  two  years  from 
said  15th  day  of  November,  1880;  that  Bruce  thereupon 
qualified  and  entered  upon  the  discharge  of  the  duties  of  ■ 
the  office,  and  continued  in  the  dischai^  thereof  for  the  en- 
suing terra  of  two  years;  that,  at  the  general  election  held 
in  said  county  of  Pulaski  on  the  7th  day  of  November, 
1882,  the  defendant,  Boyles,  was  elected  to  the  said  office 
of  surveyor  for  the  term  of  two  years  as  Bruce's  successor 
iu  that  office;  that,  on  the  15th  day  of  November,  1882,  a 
commission  was  likewise  issued  and  delivered  to  Boyles,  pur- 
porting to  authorize  him  to  hold  the  office  to  which  he  had 
been  so  elected  for  the  term  of  two  years  from  that  date ; 
that  Boyles,  after  having  qualified,  entered  upon  the  duties 
of  the  office,  and  continued  in  the  discharge  of  the  same 
during  the  succeeding  two  years;  that,  at  the  general  elec- 
tion held  in  the  same  county  on  the  4th  day  of  November, 
1884,  Boyles  was  again  elected  to  the  office  of  county  sur- 
veyor as  his  own  successor,  and  was,  on  the  15th  day  of  that 
month,  duly  commissioned  to  hold  said  office  for  the  term  of 
two  years  from  that  day  ;  that  Boyles,  after  having  qualified, 
entered  anew  upon  the  duties  of  the  office,  and  has  ever 
since  continued  and  still  continues  to  discharge  the  same ; 
that,  at  the  general  election  held  in  the  county  in  question 
on  the  2d  day  of  November,  1886,  the  relator,  Riggs,  re- 
ceived a  majority  of  all  the  votes  cast  at  said  election  for  the 
office  of  county  surveyor,  and  was,  iu  consequence,  declared 
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daly  elected  to  that  office ;  that,  sood  thereafler,  the  Gov- 
ernor issued  to  him  a  commissioD  wliich  assumed  to  author- 
ize him  to  bold  that  office  for  the  term  of  two  years  from 
the  I6th  day  of  November,  1886;  that  Riggs  thereupon 
qcalified  in  due  form  of  law,  and,  on  the  17th  day  of  said 
month  of  November,  1886,  demanded  the  possesijiou  of 
said  office,  together  with  all  the  books,  pajiers  and  other 
property  pertaining  to  the  same,  to  surrender  which  Boyles 
refused,  and  still  continues  to  refuse,  claiming  that  he  is  en- 
titled to  hold  the  office  until  the  first  Monday  in  November, 
1887,  under  the  combined  opemtiou  of  section  6948,  R,  S. 
1881,  and  of  the  late  constitutional  amendment  changing  the 
time  of  holding  our  general  elections. 

The  precise  question  involved  in  this  appeal  was  presented 
in  the  case  of  Purael  v.  ITie  Stale,  ex  rel.,  Ill  lud.  519,  and 
was  there  decided  adversely  to  the  claim  of  Boyles.  Adher- 
ing, as  we  do,  to  the  conclusion  there  reached,  the  judgment 
in  thia  case  is  affirmed,  with  costs. 


Filed  Oct.  18,  1887. 


No.  13,711. 
Moore  p.  Moore  et  al. 

pROXlaeOBY  Note. — Endonteraenl. — Fraud. — Innocent  Parchaxer  AJler  Ma- 
birUy. — Bilopprf.— Where  the  holder  of  a  proraissorj  note  is  induced,  by 
(raad  and  withont  ctinsideration,  to  endor^  and  deliver  the  same  to 
another,  who,  after  mitaritj,  endorses  it  to  ao  innocent  purchaser  for 
Tilne  and  without  notice,  the  latter  takca  title,  the  original  bolder  be- 
ing estopped  as  against  him  to  deny  the  title  of  the  (raiidulent  endorsee. 

From  the  Clark  Circuit  Court. 
J.  B.  Brown,  for  appellant. 
W.  K.  Marehall,  for  appellees. 
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Mitchell,  J. — This  was  a  suit  by  Robert  W.  Moore 
against  William  and  Kate  Lee  to  foreclose  a  mortgage  exe- 
cuted by  the  latter  as  a  security  for  the  paymeut  of  five  prom- 
issory Dotes,  payable  by  the  mortgagors  to  Louis  Schoeck, 
guardian  of  Charles  H.  Moore,  a  person  of  unsound  tnind. 

Ab  appears  from  the  complaint,  the  notes  were  endorsed 
by  Schneck  to  Mary  A.  Moore,  and  by  her  to  James  E. 
Moore,  and  by  the  latter  to  the  plaiutiff,  Robert  W.  Moore. 

The  appellant,  Mary  A.  Moore,  upon  her  intervening  pe- 
.^y,uv^  tition,  was  admitted  a  jmrty  dcfondant.     She  thereupon  filed 

-^„^  a  cross-complaint,  in  which  she  alleged  that  the  endorsement 

^■"^  and  delivery  of  the  notes  by  her  had  been  procured  by  fraud 

and  fiilse  representations,  and  by  the  inducement  and  persua- 
sion of  James  E.  Moore,  to  whom  she  endorsed  them  with- 
out any  consideration,  and  that  she  wa.s,  therefore,  in  fact  the 
owner  of  the  notes  in  suit.  She  prayed  that  the  mortgage 
might  be  forecloaed,  and  that  the  ci)urt  give  its  decree  per- 
petually enjoining  the  plaintiff  from  claiming  any  interest  in 
the  notes  or  in  the  decree  of  foreclosure. 

Issue  was  taken  upon  the  cross-complaint,  the  makers  of 
the  notes  making  no  contest,  and  upon  due  request  the  court 
made  a  special  finding  of  the  facts. 

So  far  as  tbevare  material  to  be  stated,  the  facts  found  are 
that  the  notes  and  mortgage  in  sbit  had  been  assigned  and 
delivered  to  Mary  A.  Moore  by  the  guardian  of  her  deceased 
liuslmnd,  as  part  of  her  share  in  her  hu-sband's  estate.  It 
■was  also  found  that  the  appellant,  Mary  A.  Moore,  endorsed 
and  delivered  the  notes  and  mortgage  to  James  E.  Moore 
■without  any  consideration  whatever,  and  that  the  endorse- 
ment and  delivery  had  been  obtained  by  the  false  and  fi-aud- 
ulcut  representations  of  James  E.  Moore  and  one  Amy  Jones. 
On  the  24th  day  of  April,  1884,  long  after  the  notes  had  ma- 
tured, they  were  endorsed  and  delivered,  with  the  mortgage, 
by  James  E.  Moore  to  the  plaintiff,  Robert  W.  Moore,  who 
paid  their  full  face  v.ilue,  without  any  notice  that  they  had 
been  obtained  from  Mary  A.  Mooi-e  by  fraud  and  false  rep- 
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reseotations,  or  that  she  had  or  claimed  any  title  or  interest 
whatever  id  the  i)ot«3  and  mortgage. 

The  court  having  found  that  Robert  W.  Moore  was  a  pur- 
chaser for  full  value,  without  notice,  the  question  is  whether 
his  title  to  the  notes  will  prevail  over  the  appellant's  equity, 
notwithstanding  the  endorsement  and  delivery  were  obtained 
by  the  appellee's  assignor  fi-om  the  appellant  by  fraud  and 
without  consideration. 

The  argument  for  a  reversal  rests  mainly  on  the  proposi- 
tion that  the  assignee  of  a  non-negotiable  instrument  can 
take  no  greater  interest  or  better  title  to  the  instrument  as- 
.''igned  than  was  possessed  by  the  assignor  at  the  time  of  the 
iranefer ;  hence,  the  argument  proceeds,  the  notos  in  suit  bav- 
iug  been  transferred  to  the  appellee  after  they  had  matured 
and  were  dishonored,  the  latter  took  them  subject  not  only  to 
all  defences  and  equities  between  the  original  parties,  but  sub- 
ject also  to  all  equities  in  favor  of  the  ap[>ellant,  a  prior 
fodorser.  In  short,  the  appellee's  position  is  that  "a  pur- 
viiascr  of  a  chose  in  action  must  always  abide  by  the  case  of 
the  person  from  whom  he  buys." 

This  doctrine  ruled  the  case  of  Bush  v.  Lathrop,  22  N.  Y. 
53o,  and  some  earlier  cases  in  the  State  of  New  York.  As 
applied  to  instruments  or  things  in  action,  the  legal  title  to 
which  is  transferable  by  assignment  in  writing,  the  doctrine 
relied  nponhas  been  distinctly  and  repeatedly  repudiated  by 
the  more  recent  decisions  in  New  York,  a-s,  also,  in  other  ju- 
ri^ictions.  McNeil  v.  Tenth  Nat'l  Bank,  46  N.  Y.  325 ; 
Xoore  V.  Metropolitan  Nat'l  Bank,  55  N.  Y.  41 ;  TruaUea, 
fie,  v.  Wheeler,  61  N.  Y.  88,  104;  Davit  v.  Bechstein,  69  N. 
Y.  440;  2  Daniel  Neg.  Instr.,  section  1708ff. 

Section  5601,  R.  S.  1881,  provides  that  "All  promissory 
notes,  bills  of  exchange,  bonds,  or  other  instruments  in  writ- 
ing, signed  by  any  person  who  promisus  to  pay  money,  *  *  * 
shall  be  negotiable  by  endorsement  thereon,  so  as  to  vest  the 
property  thereof  in  each  endorsee  successively." 

The  section  following  authorizes  the  assignee  of  any  sneh 
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instrument,  bo  endorsed,  to  recover  in  his  own  name  from  tbe- 
persoD  who  made  the  same. 

The  effect  of  these  provisions  is  to  vest  in  the  endorsees  of 
the  instruments  named  therein,  whether  such  instruments  be 
technically  ue^tiable  by  the  law  merchant  or  not,  a  com- 
plete legal  title,  as  well  as  a  right  of  recovery  by  endorsees  in 
their  own  names,  respectively. 

Whatever  right  remains  in  the  assignor  of  an  instrument 
thus  assignable,  after  the  holder  has  transferred  it  by  an  un- 
restricted endorsemeut,  must  of  necessity  be  of  a  purely 
equitable  character.  It  is  not  perceived,  therefore,  why  an 
innocent  purchaser,  who  takes  such  an  iustnimcut  by  endorse- 
ment for  value,  and  without  notice  of  the  latent  equities  of 
prior  endorsers,  may  not  stand  upon  the  rule  that  where  the 
equities  are  equal  he  is  in  the  situation  of  advantage  who 
holds  the  legal  title.  If  one  of  two  equally  innocent  parties 
must  suffer,  that  one  who,  by  his  ondorsemeat  of  the  instru- 
ment, has  conferred  upon  another  the  apparently  absolute 
ownership  of  the  paper  must  bear  the  loss.  This  doctrine 
ruled  the  case  of  StoTier  v.  Brown,  18  lud.  4G4,  which  is  not 
distinguishable  in  principle  from  the  case  before  ns.  It  is 
familiar  law  that  if  the  owner,  although  induced  thereto  by 
fraud,  invests  another  with  the  appafcut  legal  title  to  chat- 
tels, in  pursuance  of  a  contract,  the  person  so  clothed  may 
transfer  an  unimpeachable  title  to  a  good-faith  purchaser, 
Parrisk  v.  Thurston,  87  lud.  437  ;  Onrme,  etc.,  v.  Rauk,  IOI> 
Ind.  247;  Alexander  v.  Swackliaiwr,  105  lud.  81  (55  Am. 
R.  180);  Weaver  v.  Barden,  49  N.  Y.  286;  1  Benjamin 
Sales,  section  450. 

We  are  unable  to  discover  any  good  reason  for  a  distinc- 
tion in  that  regard  between  chattels  and  such  instruments  as 
may  be  assigned  by  endorsement,  so  as  to  give  the  assignee  a 
complete  legal  title. 

The  mopi  modern  rule  upon  the  subject  under  con,sider- 
\  ation  seems  to  be,  that  where  the  owner  of  things  in  action, 
lalthough  not  technically  negotiable,  has  clothed  another,  to 


MAY  TERM,  1887. 


Moore  v.  Moore  el  oL 


whom  they  are  delivered  ia  the  method  oommoa  to  all  mer-i 
caDtile  commuQities,  with  the  uaual  apparent  indicia  of  titlej 
he  will  be  estopped  from  setting  up  against  a  second  assigaeeA 
to  whom  the  securities  have  been  transferred  for  value  andi 
without  notice,  that  the  title  of  the  first  assignee  was  not  per-\ 
feet  and  absolute.  2  Pomeroy  Eq.  Jur.,  section  710 ;  Pome- 1 
n)yReniedios,etx:.,section  161 ;  ConAea  v.  CJ^and/er,  33  Ohio 
St  178 ;  McNeil  v.  TetUh  Nai'l  Bank,  supra,  and  cases  cited ; 
Btirton's  Appeal,  93  Pa.  St.  214;  Wood^e  AppecU,  92  Pa.  St. 
379  (37  Am.  R.  694). 

The  estoppel  thus  applied  between  assignors  and  assignees 
in  no  wise  affects  the  right  of  the  makers  of  such  paper  to 
set  up  any  defences  which  the  statute  makes  available  to 
tbero.  The  purchaser  of  such  paper  can  not  affect  the  maker» 
by  an  estoppel  against  any  prior  assigaor  as  to  any  defeuces 
or  equities  between  the  original  parties.  Davis  v.  Bechstein, 
npra. 

The  authorities  already  cited  cover  every  feature  of  the 
qaestjons  under  consideration  so  fully  that  further  discussion 
of  the  subject  could  add  nothing  to  what  has  been  there  said. 

The  case  of  Cariihera  v.  Stuart,  87  lud.  424,  although 
clearly  distinguishable  in  its  facts,  recognizes  the  doctrine 
aad  authorities  which  control  our  judgment  in  this  case ;  nor 
ia  our  conclusion  here  in  any  manner  opposed  by  the  case  of 
Kadner  v.  PibiUnaki,  96  Ind.  229,  and  the  authorities  upon 
which  that  judgment  rests. 

There  was  no  error.     The  judgment  is  affirmed,  with  costs. 

filed  Oct.  18, 18S7. 
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No.  12,fl38. 

Johnson  v.  Mubeay,  Administratoh,  bt  al. 

Shebifp's  Sale. —  Upon  Writ  Improvidtntiy  Ittiud. — SaU  not  Void. — A  sale 
of  real  estate  under  aa  alias  writ  ta  not  void  because  the  writ  was 
im providently  issued,  witliout  an  order  from  the  judgmeat  pliintifT. 

S\MB.—IrrtffularUy. —  Aol  Available  to  Judgment  Qrtditor  to  Defeat  Comum- 
maied  Sale. — One  who  claims  in  the  character  of  a  Judgment  credil-or 
can  not  avail  himself  of  a  mere  irregularity  to  defeat  a  consummated 

Qui^riMO  Title. — Gamplaial. — Sditf  of  Different  Character. — A  complaint 
lo  quiet  title  to  land,  upon  a  specific  clitui  of  absolute  ownership,  does 
not  entitle  the  plaintiff  to  relief  of  an  entirely  different  character. 

From  the  Grant  Circuit  Court. 

Q.  W.  Hai-ixij  and  C.  E.  Shipley,  for  ap|>ellaat. 

/.  Van  Dcvanter  and  R.  T.  St.  John,  for  appellees. 

Eli,iott,  J. — Tlie  facts  stated  as  the  cause  of  actron  in 
the  appellant's  complaint  arc  substaQtially  these:  The  ap- 
pellant and  each  of  the  appellees  recovered  judgmente  against 
John  C.  Harris  and  Noah  Harris,  on  the  6th  day  of  Feb- ' 
ruary,  1878.  Executions  were  issued  on  these  several  judg- 
ments at  the  same  time,  were  received  by  Che  sheriff  at  the 
same  time,  and  were  levied  on  the  same  land  at  the  same 
time.  There  was  no  sale  of  the  land  levied  on;  the  execu- 
tions were  returned  by  the  sheriff,  and  immediately  upon 
their  return,  alias  writs  were  issued  by  the  clerk  upon  re- 
turns made  by  the  sheriff,  until  the  number  of  writs  reached 
five;  on  the  fifth  and  last  issue  of  the  alias  writs  the  land 
was  sold.  Each  of  the  appellees,  as  judgment  creditors,  be- 
came purchasers,  but  paid  no  money  on  their  respective  bids, 
except  the  amount  of  the  costs,  the  remainder  being  paid  by 
crediting  it  upon  the  writs.  The  alias  writs  were  issued 
without  any  order  from  the  apjwllees.  The  appellant  claims 
title  and  asks  to  have  it  quieted  iB  him. 

In  the  brief  of  appellant's'counsel  they  say:    "At  least 
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two  questions  are  presented,"  aoJ,  as  we  understand  them, 
the  Grst  question  is,  were  the  sales  void  because  the  writs 
issued  snbseqaent  to  the  original  executions  were  not  ordered 
by  the  several  judgment  plaintifis? 

We  shall,  in  accordance  with  the  settled  rule,  confine  oar 
discussion  to  the  questions  stated  by  counsel,  and  shall  con- 
sider those  questions  in  the  order  adopted  by  them. 

It  is  conceded  by  counsel  that,  prior  to  the  enactment  of 
the  fee  and  salary  bill  of  1879,  the  issuing  of  a  writ  by  the 
clerk  without  the  order  of  the  judgment  plaintiff  was  an 
irregularity  which  would  not  invalidate  the  sale,  and  which 
might  be  waived.  Undoubtedly  this  was  the  law.  Jones  v, 
Oirnahan,  63  Ind.  229;  Richey  v.  Men-iU,  108  Ind.  347. 
But  counsel  assert :  "All  this  has  been  changed  by  the  enact- 
ment of  the  statute."  The  provision  upon  which  they  rely 
was  originally  found  in  the  fee  and  salary  bill,  but  is  also  now 
incorporated  in  the  code.  Acts  of  1879,  p.  137  ;  R.  S.  1881, 
action  678.  The  provision  to  which  they  refer  reads  thu.s: 
*'  No  execution  shall,  in  any  case,  bo  issued  in  any  cause,  ex- 
cppt  on  the  written  precipe  of  a  party  to  such  suit,  his  rep- 
rrsentatives  or  assigns,  or  of  his  attorney  of  record."  This 
provision  is  little  more  th^n  a  declaration  of  the  common 
law  rule,  and  under  that  rule  it  was  uniformly  held,  as  coun- 
sel admit,  that  the  issue  of  an  execution  without  the  au- 
thority of  the  ptaintiff  did  not  render  tiie  sale  void.  There 
is  no  reason  why  it  should  do  so  under  the  statute.  Ntitlier 
l>y  expression  nor  by  implication  does  the  Legislature  de- 
clare that  the  breach  of  duty  on  the  jiart  of  the  officer  shall 
vitiate  the  sale.  There  is  nothing  that  indicates  an  intention 
to  break  away  from  the  long  settled  rule  that  such  an  irregu- 
larity will  not  make  the  sale  void.  It  would  be  putting 
much  into  the  statute  that  is  not  there  to  hold  that  it  was 
meant  to  change  the  rule  that  had  so  long  existed.  The  stat- 
nte  does  no  more  than  prescribe  the  duties  of  the  officer;  it 
Joes  not  enact  that  a  failure  to  perform  it  shall  avoid  the 
sale.     It  was  the  officer's  duty  under  the  common  law,  as 
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much  as  it  is  under  the  statute,  not  to  issue  aa  execution 
without  the  authority  of  the  plaiutifF,  and  there  would  be 
just  as  much  reason  for  holding  uD,der  that  rule,  as  under  the 
statute,  that  a  failure  of  the  officer  to  perform  his  duty  made 
the  writ  void ;  and  yet,  without  hesitation,  it  was  always  hold 
that  the  writ  was  not  void  as  against  the  execution  plaiotiS*, 
or  an  innocent  purchaser  who  bought  at  the  sale  made  on 
such  a  writ. 

The  improvident  issue  of  a  writ  does  not  render  it  void. 
Rickey  v.  MerrUt,  aupra.  Freeman  says :  "A  void  writ  is 
one  which  can  have  no  force  whatever,  unless  perhaps  as  & 
justification  to  an  oi&cer  having  no  notice  of  its  invalidity." 
Freeman  Ex.,  section  73. 

If  the  writ  is  not  void  it  must  be  attacked  directly,  and'not 
collaterally;  at  all  events,  it  must  be  attacked  prior  to  the 
acquisition  of  title  by  a  sale  made  under  it.  Rickey  v.  Mer- 
rOt,  supra.  We  think  the  irregularity  in  this  tustance  is  one 
falling  within  the  general  principle  stated  by  Mr.  Freemaa 
in  sections  339  and  340  of  4iis  work,  and  that  it  is  not  of 
such  a  character  as  to  avoid  the  sale.  It  would,  indeed,  be 
an  evil  rule  that  would  permit  sales  to  be  set  aside  afler  a 
long  lapse  of  years  because  the  clerk  had  issued  alias  writs 
without  the  direct  authority  of  the  judgment  plaintiff,  for 
such  a  rule  would  make  titles  insecure,  destroy  confidence 
in  sheriff's  sales,  and  injure  the  debtor,  because  it  would 
make  men  unwilling  to  pay  fair  prices  for  property  sold  upon 
execution.  The  true  and  just  rule  is  that  recognized  by  the 
text-writers  and  by  our  decisions,  and  that  is,  whci-e  there  is 
a  mere  improvident  issue  of  the  writ  there  must  be  a  motion 
to  quash  it,  or  some  such  direct  attack,  and  that  a  suit  to  quiet 
title  after  the  sale  has  been  perfected  will  be  unavailing. 

Another  mle  is  decisively  against  the  api>ellant,  and  that 
is  this  :  One  who  claims  in  the  character  of  a  judgment  cred- 
itor can  not  avail  himself  of  a  mere  iiTegularity  to  defeat  a 
consummated  sale.  It  is,  as  a  general  rule,  only  the  execu- 
tion defendant  who  can  avail  himself  of  an  irregularity,  evea 
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by  a  proceeding  instituted  before  the  sale  is  made.  This  is 
so  decided  ia  Jones  v.  Gamahan,  »upra,  and  the  decision  ia 
well  supported. 

The  secoud  question  which  counsel  say  the  record  presents 
is,  does  the  complaint  entitle  the  appellant  to  any  relief? 
But  tills  is  a  mistaken  view,  for  the  question  is,  does  the 
complaint  entitle  the  appellant  to  have  his  title  quieted? 

Where  a  plaintiff  seeks  to  quiet  title  to  all  the  land  in  con- 
troversy upon  a  specific  claim  that  he  is  the  absolute  owner 
of  it,  he  can  not  succeed  by  showing  that  he  is  entitled  to 
partition,  or  to  some  relief  of  nn  entirely  different  character. 
A  complaint  to  quiet  title,  where  the  claim  is  to  the  whole 
interest  iu  the  land  as  absolute  owner,  can  not  be  good  as  a 
complaint  for  partition.  Where  a  party  sues  to  quiet  title  he 
mast  show  title  in  himself  to  the  land  he  claims,  and  that 
the  defendants  have  none,  or  at  least  not  such  as  they  assert. 
Ragtdaie  v.  Mitchdl,  97  Ind.  458.  If  the  appellees  have  any 
interest  in  the  land  it  can  not  be  cut  off  by  an  action  to  quiet 
title,  and,  therefore,  the  appellant  can  not  maintain  the  action, 
even  though  he  may  have  some  interest  with  the  appellees  in 
the  land. 

Judgment  affirmed, 

fUed  Oct.  16, 1687. 
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No.  13,545. 
Bush  bt  al.  v.  Thompson  et  al. 

Pabtneeship.— ■SW-O/. — CovMer-Qaim. — To  a  complaint  by  three peisoii» 
claiming  to  be  partneni,  an  answer  by  way  of  set-off  and  counter-claim 
that  the  defendant  is  not  indebted  to  Clie  lirm  as  so  constituted,  but  that 
his  business  dealings  had  been  wholly  with  tJie  firm  composed  of  two 
of  the  ptaintiSs  only,  wlio,  as  such  pHrtners,  were  indebted  to  the 
defendant  in  a  sum  exceeding  that  aued  for,  and  offering  to  set  off  an 
equal  sum  against  any  amount  found  due  said  two  plaintilb  and  auk- 
ing  judgment  against  them  for  the  balance,  is  good. 

^hMR.-~RepraeaUa\iym  by  One  Ar(n«r  that  Another  u  nai  Member  i^F^rm. — 
One  partner,  dealing  in  the  name  of  the  firm,  can  not  deprive  another 
member  of  the  firm  of  his  interest  in  the  partnership  assets  by  repre- 
sentations to  utlieiB  with  whom  he  deals  that  such  person  is  not  a  member 
of  the  firm,  where  the  tatter  neither  authorizes  nor  knows  of  such 
statements, 

8jLliLB.—Set-0ff.^-Mii/aaJUy. — Where  a  firm  composed  of  three  persong  snes 
to  recover  a  debt  due  to  the  firm  as  so  constituted,  the  defendant  can 
not  set  off  a  debt  due  from  two  of  the  partners  to  him  against  their' 
proportion  of  the  debt  sued  for. 

Sbt-Off. —  MiUualUg. — Mutuality  is  essential  to  the  validity  of  a  nt-afT, 
except  where  it  is  necessary  to  allow  the  set-off  in  order  to  prevent  irr»> 
mediable  injustice. 

Sppbbxe  Couar. — Pleading. — HamUas  Error. — Where  a  demurrer  has 
been  sustained  to  a  good  paragraph  of  answer,  and  there  is  no  other 
paragraph  under  which  the  same  facts  are  admissible  in  evidence,  the 
Supreme  Court  can  not,  by  looking  to  the  evidence  or  to  the  finding  of 
the  trial  court,  pronounce  the  error  harmless. 

Fbacticb. — fltading. — Bvideaee.-^Pntot  of  a  cross  complaint  can  not  be 
made  under  an  answer  of  general  denial. 

From  tlio  Marion  Superior  Court. 

S.  Claypool  and  W.  A.  Ketcham,  for  appellants. 

J.  S.  Duncan,  O.  W.  Smith  and  J.  B.  WiUon,  for  appellees. 

Z0LLAR8,  C.  J. — James  W.  Thompson,  Sr.,  John  W. 
French  and  James  W.  Thompson,  Jr.,  appellees  here,  brought 
this  action  against  Frederick  P.  Rush,  George  E.  Townley 
and  Edward  F,  Gall,  the  appellants. 
*    Appellees  alleged  in  their  complaint  that  they  Were  part- 
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cere  doing  business  under  the  firm  name  of  J.  W.  Tliompson 
&  Co.,  and  tlia't  appellants,  a  flriQ  doing  business  under  the 
firm  name  of  Fred  P.  liusli  &  Co.,  were  indebted  to  them  in 
the  sum  of  $10,5o'2  for  wheat  sold  and  delivered. 

Appellants  filed  what  purports  to  be  an  answer,  in  four 
paragraphs:  First,  it  general  denial;  second,  payment.  In 
s  third  paragraph,  as  therein  stated,  by  way  of  answer,  and 
by  way  of  set-otf  and  counter-claim,  appellants  denied  that 
they  were,  or  at  any  time  had  been,  indebted  to  the  plain- 
tiff, or  ever  had  any  business  transaction  with  them  as  such 
firm,  composed  of  the  three  members  named.  It  was  further 
averred,  that  thoy  had  sold  wheat  for  James  W.  Thompson, 
Sr.,  and  John  W,  Frennh,  partners  doing  busioes.?  under  the 
firm  name  of  J.  W.  Thompson  &  Co.,  and  received  the 
money  for  the  same,  and  that,  prior  and  subsequent  to  such 
sale,  said  James  W.  Thompson,  Sr.,  and  John  W.  French, 
ander  such  firm  name,  became  indebted  to  them,  tLie  defend- 
ants, in  the  sum  of  ^55,292  for  Bervieea  rendered  to  said 
firm  at  their  request,  for  money  laid  out  and  expended  for 
them  at  their  request,  and  for  money  had  and  received  by 
lliem  from  the  defendants.  The  plea  closed  with  an  offer  to 
setofif,  as  against  any  amount  that  might  be  found  due  to 
said  James  W.  Thompson,  Sr.,  and  John  W.  French,  an 
equal  amount  due  from  them  to  the  defendants,  and  with  a 
prayer  for  judgment  against  said  plaintiffs  for  the  balance 
due  the  defendants. 

It  is  assigned  as  error  here,  that  the  court  below  erred  in 
SQstaioing  a  demurrer  to  the  foregoing  plea.  That  assign- 
ment mast  be  sustained.    'The  plea  is  clearly  good. 

As  a  rule  of  pleading,  it  is  settled  in  this  State  that  a  com- 
plaint by  several  persons  must  state  a  cause  of  action  in  favor 
of  all  of  them  in  order  to  be  good  as  against  a  demurrer  for 
want  of  (acts.  Berkshire  v.  Shuliz,  25  Ind,  523;  Hohmnn 
V.  mbbm,  100  Ind.  338. 

On  the  other  hand,  it  is  provided  by  statute  that,  upon  the 
trial  of  B  cause,  judgment  may  be  given  for  or  against  one 
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or  more  of  several  plaintiffe,  and  for  or  against  one  or  more 
of  several  defendants.     R.  S.  1881,  sections  568,  569. 

If,  upon  the  trial,  the  evidence  had  shown  that  appellants 
were  indebted  to  Thompson,  8r.,  and  French,  as  the  only 
members  of  the  firm  of  J.  W.  Thompson  &  Co.,  the  court 
would  have  had  the  right,  under  the  above  statute,  and  it 
would  have  been  its  duty,  in  the  absence  of  countervailing 
evidence,  to  have  rendered  judgment  against  the  defendants 
in  favor  of  those  plaintiffs.  And  because  of  that  right  and 
duty  on  the  part  of  the  trial  court,  it  must  follow  that  ap- 
pellants, as  defendants  below,  had  the  right  to  plead  that 
Thompson,  Sr.,  and  French  wore  the  only  members  of  the 
firm  of  J.  AV.  Thompson  &  Co.,  and  the  only  persons  who 
had  any  interest  in  the  cause  of  action  set  up  in  the  com- 
plaint, or  to  whom  they  were  in  any  way  indebted,  and  also 
to  set  up,  as  against  those  plaintiffs,  whatever  defence  they 
had,  or  whatever  claim  they  had  in  the  way  of  set-off  or 
«ounter-claim.  Berkshire  v.  Skultz,  sapra;  Hamilton  v. 
Browning,  94  Ind.  242 ;  Moyer  v.  Brand,  102  Ind.  301 ; 
Terwilliger  v.  Murphy,  104  Ind.  32. 

The  fourth  paragraph  of  plea  by  appellants,  defendants 
below,  like  the  third,  purported  to  lie  by  way  of  answer, 
and  by  way  of  set-oEF  and  counter-olaira.  The  facts  set  up 
in  the  two  paragraphs  were  substantially  the  same,  with  this 
difference:  In  the  third  it  was  alleged,  as  a  iact,  that  the 
firm  of  J,  W.  Thompson  &  Co.  was  composed  of  Thompson, 
Sr.,  and  French  only.  In  the  fourth  it  was  alleged  that, 
during  the  transactions  between  the  parties,  James  W.  Thomp- 
son, Sr.,  and  John  W.  French  elaHned  that  they  alone  com- 
posed the  firm  of  J.  W.  Thompson  &  Co.  There  were  these 
averments ;  "And  defendants  say  that  they  wei-e  never  in- 
formed, nor  had  they  notice,  that  the  'plaintifi^  James  W. 
Thompson,  Jr.,  was  a  member  of,  or  had  any  interest  in,  or 
connection  with  said  firm.  And  in  all  their  transactions 
with  said  plaintifi^  Thompson,  Sr.,  and  French,  said  plain- 
ti^  represented  that  said  firm  was  eomposed  of  the  said 
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plaintiSa  Tbompsoo,  Sr.,  and  French,  and  that  no  other  per- 
son whatever  had  any  interest  in  said  firm."  It  was  further 
averred  that,  relying  upon  said  representations,  and  believ- 
iDg  them  to  be  true,  appellants  rendered  the  services  aud  ad- 
vanced the  money,  etc.,  to  said  Thompson,  Sr.,  and  French. 
The  paragraph  closed  with  a  prayer  that  as  against  any 
smount  that  might  be  found  due  to  Thompson,  Sr.,  and 
French,  an  equal  amount  due  from  them  to  appellants  might 
h*t  set  off,  and  that  appellants  might  have  judgment  against 
said  plaintiEf^  for  the  balance  due  from  them. 

That  plea,  we  think,  was  not  good.  That  the  three  plsia- 
tiffs,  appellees,  composed  the  firm  of  J.  W.Thompson  &  Co. 
is  not  disputed  in  the  pica;  nor  is  there  any  charge  of  bad 
faith  on  the  part  of  Thompson,  Jr.,  either  in  the  way  of  rep- 
resentations, in  the  way  of  keeping  silent  when  he  ought  to 
have  spoken,  or  iu  any  other  manner.  Nor  is  it  charged,  or 
ia  any  way  shown,  that  he  was  a  dormant  partner. 

The  only  construction  that  can  be  put  upon  the  plea  is,  that 
Thompson,  Sr.,  and  French  represented  to  appellants  that 
they  aloae  composed  the  firm  of  J.  "W.  Thompson  &  Co. 
There  is  no  averment  that  Thompson,  Jr.,  either  authorized 
or  had  any  knowledge  at  all  of  such  representations  by  his 
partners.  Thompson,  Jr.,  although  he  did  not  personally 
participate  in  the  transactions  between  appellants  and  the 
firm  of  J.  W.  Thompson  &  Co.,  being  a  partner  in  that  firm, 
had  an  interest  in  all  of  the  firm  assets,  including,  of  coui'se, 
the  wheat  sold  to  appellants,  or  sold  by  thorn  for  the  firm, 
and  hence  had  an  interest  in  the  claim  against  appellants  for 
the  value  of  the  wheat,  or  the  amount  received  by  them  for 
ii  He  could  not  be  deprived  of  that  interest  by  the  state- 
ments of  his  partners,  without  bis  knowledge  or  consent, 
that  he  was  not  a  member  of  the  firm.  Each  partner  in  a 
firm  is,  in  a  sense,  the  agent  of  his  co-partners,  and  may  bind 
them  by  liis  acts,  contracts  and  statements  as  to  all  matters 
fiiirly  within  the  scope  of  the  partnership  business ;  but,  deal- 
VoL.  112.— 11 
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\ag  in  the  oame  of  the  firm,  one  partner  caa  not  deprive  an- 
other member  of  the  firm  of  hi»  ioterest  in  the  firm  assets, 
by  representations  to  others  with  whom  he  deals  that  snch 
partner  is  not  a  member  of  the  firm,  where  such  partner 
neither  authorizes  nor  knows  of  such  statements.  Gordon 
V.  Ellis,  52  Eng.  C.  L.  821 ;  2  Lindley  Partnerehip,  pp.  608, 
609;  BamazotH  v.  Bowring,  7  C.  B.  (N.  S.)  851. 

Mutuality  is  essential  to  the  validity  of  a  set-off.  Griffin 
V.  Ow!,  30  Ind.  242  ;  5ooe  v.  TFatson,  13  lud.  387;  Blank- 
enskip  V.  Rogers,  10  Ind.  333 ;  Prootor  v.  Cole,  104  Ind.  373 
(379). 

No  mutuality  is  shown  here.  The  debt  due  from  appel- 
lants was,  and  is,  due  to  the  firm  of  J.  W.  Thompson  &  Co., 
composed  of  James  W.  Thompson,  Sr.,  John  W.  French 
and  James  W.  Thompson,  Jr.  The  debt  due  to  appellants 
is  due  from  Thomps^on,  Sr.,  and  French  alone.  It,  there- 
fore, can  not  be  set  off  against  the  debt  due  to  the  plaintiffe^ 
appellees,  from  appellants. 

The  prayer,  however,  is  to  be  allowed  to  set  off  so  much 
of  the  debt  due  from  appellants  as  shall  equal  the  amount, 
that  shall  be  found  due  to  Thompson,  Sr.,  and  French.  That 
can  not  be  done.  Thomjison,  Jr.,  can  not  be  compelled  to 
submit  that  he  shall  personally,or  that  bis  firm  shall,  be  sub- 
jected to  the  delay  and  expense  incident  to  a  trial  of  the 
claims  existing  between  two  of  his  partners  and  appellants. 
And,  besides,  the  debt  due  from  appellants  is  a  partnership 
asset,  and  Thompson,  Jr.,  has  a  right  to  insist  that  it  sbalt 
be  preserved  intact  for  partnership  purposes,  such  as  the  pay- 
ment of  partnership  debts,  etc. 

There  are  cases  where  want  of  mutuality  will  not  defeat  a 
set-off,  as  where  it  is  necessary  to  allow  the  set-off  in  order 
to  prevent  irremediable  injustice,  but  this  is  not  such  a  case, 
for  more  than  one  reason.  For  that  class  of  cases  see  Coa~ 
grove  V.  Cosby,  86  Ind.  611 ;  Wulschner  v.  Selh,  87  Ind.  71 
(75) ;   Carter  v.  Campion,  79  Ind.  37. 

Our  conclusion  is,  that  in  sustaining  the  demurrer  to  the 
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foarth  plea  the  court  ruled  correctly,  and  that  it  erred  iu  siis- 
taiQiDg  the  demurrer  to  the  third  plea. 

Appellees'  counsel  contend  that,  conccdiug  that  the  court 
thus  erred,  the  error  should  be  treated  as  a  harmicsa  one,  and 
tlic  judgment  be  affirmed. 

Their  argumcot  is,  that  the  essential  facts  set  up  in  the  plea 
were  admissible  in  evidence  under  the  general  denial;  and 
that  in  6nding  for  all  of  the  plaintiffs  the  court  determined 
aad  ruled  that  the  firm  of  J.  W.  Thompson  &  Co.  was  com- 
posed of  the  three  plaiutifis,  and  that  thereby  it  is  made  ap- 
parent that  the  plea  could  have  been  of  no  avail  to  appellanU 
had  the  demurrer  been  overruled. 

It  has  been  many  times  ruled  by  this  court,  that  an  error 
in  sustaining  a  demurrer  to  a  good  paragraph  of  an  answer  will 
he  treated  by  this  court  as  a  harmless  error,  if  thei-e  is  an- 
other paragraph  under  which  the  same  facts  are  admissible 
in  evidence.  Mason  v.  Mason,  102  Ind.  38 ;  Me  Gee  v.  R<A>- 
hiiu,  58  Ind.  463 ;  Johnson  v.  Putnam,  95  Ind.  57;  Moore 
V.  Boyd,  95  Ind.  134  ;  Epperson  v.  Hostetter,  95  Ind.  583; 
Luntz  v.  Greve,  102  Ind.  173;  Landvxrlen  v.  Wheels,  106 
Ind.  523. 

It  is  also  settled  by  the  decisions  of  this  court,  that  where 
a  demurrer  has  been  sustained  to  a  good  paragraph  of  answer, 
and  there  is  no  other  paragraph  under  which  the  same  facts 
were  admissible  in  evidence,  this  court  can  not,  by  looking 
to  the  evidence,  or  to  the  finding  of  the  court,  pronounce 
the  error  harmless.  Wilson  v.  Toien  of  MonticeUo,  85  Ind. 
10;  Moyer  v.  Brand,  102  Ind.  301 ;  Fleetwood  v.  Brown,  109 
Ind.  667  (673). 

We  repeat  here  what  was  said  in  the  last  case :  "  The  sus- 
taining of  a  demurrer  to  a  good  paragraph  of  an  answer,  when 
there  is  no  other  paragraph  under  which  the  same  iacts  may  be 
proven,  is,  in  effect,  a  decision  by  the  court  that  the  fiicts 
thus  set  up  do  not  constitute  a  defence,  and  are  not  admissi- 
ble in  evidence.  And  although  the  record  might  show  that 
Bome  Boch  fiusta  ae  those  specially  pleaded  were  admitted  in 
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evidence,  this  court  has  no  way  of  knowing  that  other  &ct8 
in  support  of  the  plea  might  not  have  beea  brought  forward 
by  way  of  evidence,  had  the  court  not  ruled  the  plea  insuf- 
ficient as  a  defence."  See,  also,  Pennsylvania  Co.  v.  Poor, 
103  lud.  653 ;  Penngylmnia  Co.  v.  Marion,  104  Ind.  239. 

In  the  case  before  us,  unless  there  was  another  plea  under 
which  the  facts  set  up  in  the  third  could  and  might  have 
been  proven,  the  ruling  of  the  court  upon  the  third  was,  in 
eflfcct,  a  decision  and  notice  to  appellants  that  the  facts  therein 
pleaded  were  insufficient  either  as  a  defence  or  by  way  of  set- 
oflF  or  counter-claim. 

The  evidence  is  not  in  the  record,  and  if  it  were  we  could 
not  look  to  it  for  the  purpose  of  ascertaining  whether  or  not 
appellants  were  injured  by  the  ruling. 

As  said  in  the  case  of  Fleetwood  v.  Brown,  supra,  we  would 
have  no  way  of  knowing  that  other  facts  in  support  of  tbe 
pica  might  not  have  been  brought  forward  had  the  court  not 
ruled  the  plea  insufficient.  Nor  can  we  look  to  the  finding 
and  judgment  of  the  trial  court. 

The  court  found  in  &vor  of  all  the  plaintifi^,  and  thus  rnlcd 
that  the  transactions  on  the  part  of  appellants  were  with  all 
of  the  plaintiffs,  aud  not  with  the  two  as  alleged  in  the  plea ; 
but  had  the  pica  been  held  good,  appellants  might  have  pro- 
duced sufficient  evidence  to  have  convinced  the  court  of  the 
truth  of  the  matters  by  thera  pleaded,  and  thus  to  have 
brought  about  a  different  result. 

Counsel  call  our  attention  to  section  398,  R.  S.  1881,  which 
provides  that  judgments  shall  not  be  reversed  on  account  of 
errors  or  defects  in  pleadings  or  proceedings,  which  do  not 
affect  the  substantial  rights  of  the  adverse  party.  That  sec- 
tion has  been  many  times  applied  by  this  court,  and  will  be 
applied  in  all  proper  cases.  The  difficulty  here  is,  that  this 
court  can  not  oay  that  the  ruling  of  the  court  below  upon  the 
third  pica  did  not  affect  appellants'  substantial  rights. 

This  is  not  a  case  like  the  cases  of  Keegan  v.  Carpenter,  47 
lad.  597,  State,  for  use  of  School  Town,  ele.,  v.  Julian,  93 
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Ind.  292,  Souders  v.  Juries,  98  Ind.  31,  aod  SmUh  v.  Mc- 
Kean,  99  Ind.  101,  where  the  court,  having  refused  to  sus- 
tiJn  a  demurrer  to  pleadings,  found  ibr  the  demurring  party 
opon  the  merits  of  the  case. 

Under  the  general  denial  a  defendant  may  introduce  in  ev- 
idence whatever  will  meet  and  overthrow,  or  tend  to  over- 
throw, what  the  plaintiff  is  bonud  to  establish  in  order  to  a 
recovery  upon  his  complaint,  and  nothiug  more.  Leary  v. 
iforan,  106  Ind.  560;  Searny  v.  State,  ex  rel,  etc.,  93  Ind. 
556. 

Under  the  general  denial  in  this  case  appellants  might  have 
shown  that  there  was  no  cause  of  action  in  favor  of  the  three 
plaintifis,  but  one  in  &vor  of  two  of  them  only.  That  would 
have  defeated  a  recovery  by  all,  but  it  would  not  have  de- 
feated a  recovery  by  the  two. 

But  in  order  to  accomplish  what  appellants  were  seeking 
to  do,  it  was  necessary  to  go  further,  and  establish  their  set- 
off. That  they  could  not  do  under  the  general  denial ;  that 
they  could  not  do  without  an  affirmative  pleading,  such  as 
that  struck  down  by  the  court. 

Thus  far  we  have  spoken  of  the  th'ird  and  fourth  para- 
graphs as  pleas.  In  a  strict  legal  sense  they  wore  not  picas, 
bat  more  than  that,  cross  complaints,  setting  np  causes  of 
action  in  favor  of  appellants  against  two  of  tlie  plaintiffs.  1 
Works  Pr.,  section 640;  Blount  v.  Rick,  107  lud.  238  (245) ; 
Kennedtf  v.  Rtchardnon,  70  Ind.  524;  Boil  v.  Sinuns,  60  Ind. 
162;  Standley  v.  Norihweslem  M.  L.  Ins.  Co.,  95  Ind.  254. 

There  is  no  theory  of  practice  which  will  admit  proof  of 
across  complaint  under  an  answer  of  general  denial. 

The  judgment  is  reversed,  at  appellees'  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  overrule 
the  demurrer  to  appellants'  third  plea,  or,  more  correctly, 
cross  complaint. 

Filed  Oct.  20, 1887. 
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112  ie8[  • 

IW   MB|       NsaiJOBtiCK.— iiailmKi— Bnumplton  (Aal   Men  uiil  Jti  iiftwimaity. — Ec- 
tlBl  iokI  iraonfmary  CbadiJioM.— Pemons  in  control  of  railroad  trains  have  a  right 

|ll2   IH  *"  presame  that  men  of  experience  will  act  reasonably  in  all  given  con- 

IlSI   47]  tingBncies.     Thejr  are  not  bound  to  anticipate  and  provide  against  ex- 

traordinary, unusual  and  improbable  conditions,  wlitcb  involve  inatten- 
tion on  the  part  of  others,  and  their  duty  to  peraoos  thus  situate  only 
begins  when  they  have  good  reason  to  suppose  that  tliey  are  uncoD- 
Bcionsiy  in  peril  or  disabled  from  avoiding  it. 

Samb. — Pretumpllon  that  Mr.n  wiU  Lcirt  TracL — A  watchman  or  lookout  on 
a  train,  moving  slowly,  with  bell  ringing,  may  presume,  when  be  sees  n 
man  walking  soberly  on  or  near  the  truck,  that  the  latter  has  observed 
tlie  train,  if  by  the  exercise  of  care  he  could  have  observed  it,  and, 
unless  something  indicates  the  contrary,  that  he  will  step  aside  so  m  to 
avoid  injury. 

Same. — TracU  ZJiitd  bif  Several Railroadt.—liiabUily  to  Sertanli  cf  Other  Cam- 
pania,— The  employees  of  a  railroad  company,  whose  track  connects 
with  union  tracks  belonging  to  a  distinct  corporation,  which  are  used 
for  switching  and  other  local  purposes  by  the  several  railroads  centering 
iu  the  city  where  they  are  laid,  may  assume  that  the  servants  of  other 
companiea,  who  are  discharging  duties  upon  the  tracks  and  grounds  of 
the  union  company,  will  observe  a  degree  of  care  commensurate  witli 
the  known  perils  of  the  situation  and  the  dnties  required  of  them. 

Same. — Sailchman.—Iryury  While  DiMharging  Dah). — Chre  Bequirtd  of. — A 
railroiid  company  using  one  of  the  union  tracks  is  not  liable  for  an 
injury  to  a  switchman  employed  by  another  company,  sustained  by  beinft 
struck  by  a  slowly  backing  train,  withbeil  ringing,  while  Walking  upon  or 
near  such  track  to  reach  a  switch  standard  to  be  operated  by  him,  where, 
by  the  eiercise  of  the  same  dogrne  of  vigilance  for  hi«  own  safety  as 
would  be  required  of  a  traveller  or  other  person  rightfully  it  the  same 
place,  he  could  have  avoided  the  injury. 

Same. — Backing  IVain. — Cily  Ordiiunice  Beqairiag  Waldiman  on. — FaUare  to 
GicK  Wanting. — X  city  ordinance,  requiring  a  watchman  to  be  stationed 
on  the  rear  end  of  trains  running  backward  through  the  city,  in  order 
to  avoid  accidents, does  not  require  the  watchman  to  stop  the  train  or 
sound  a  warning  when  he  has  reason  to  believe  that  the  person  in  the 
way  of  the  train  can  and  doefi  nee  it  approaching,  and  is  in  a  situation 
to  avoid  daiigL'r  by  the  exercise  i>f  lii.j  own  volition ;  and  the  failure  of 
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the  watchman  to  ho  act  under  such  circamstancee  doeg  not  charge  the 
compsQT  with  negligence. 
S*itB.— X6»orfiinj  Butg. — ftm/Hdutorj  Kegligatet. — In  the  absence  of  any 
special  c  ire  urns  tancee,  aa  experienced  switchman,  who  is  proceeding 
with  bis  cuatomaii^  duties  between  two  tracks,  where  the  observance  of 
care  will  enable  him  to  perform  euch  dnlies  in  eafetj,  can  not  be  said  to 
be  so  absorbed  in  bis  duty  aa  to  exempt  him  from  the  necessity  of  ex- 
eieising  care  for  hU  own  safety,  and  his  failare  to  do  so  constitatee  con- 
tribnlory  negligence. 

From  the  Marion  Superior  Coart. 

A.  W.  Hendrickt,  0.  B.  Hord,  A.  Baker  and  E.  Danieh, 
for  appellant. 
H.  JV.  Spaan  and  A.  W.  Wishard,  for  appellee. 

Mitchell,  J. — Loog,  as  administrator  of  the  estate  of 
Charles  Hampton,  deceased,  sued  the  appellant  railway  com- 
(lanyto  recover  damagesfor  wrongfully  and  negligently  caus- 
ing the  death  of  the  decedent. 

The  paragraph  of  the  complaint  to  which  the  evidence 
.seems  to  have  been  addressed  charges,  that  the  negligence 
consisted  in  the  employees  of  the  railway  company  backing 
a  locomotive  engine  and  certain  cars  nnder  their  control  and 
managcnaent  over  and  upon  Hampton,  without  giving  him 
u^rntog  of  their  approach,  and  in  violation  of  sections  1  and 
11  of  an  ordinance  of  the  city  of  Indianapolis,  the  accident 
having  occurred  in  that  city. 

Theae  sections  provided,  in  substance,  that  it  should  be 
the  duty  of  every  engineer,  conductor,  or  other  person  en- 
gaged in  running  a  locomotive  engine,  to  ring  the  bell  at- 
tached thereto  whenever  the  same  should  be  moving  through 
the  city ;  and  that  it  should  be  unlawful  to  run  any  locomo- 
tive or  train  of  cars  backward  in  or  through  the  city  without 
slatioainga  watchman  or  other  person  on  the  rear  end  of  the 
train,  in  order  to  avoid  accidents. 

The  jury  returned  a  general  verdict  for  the  plaintiff*,  as- 
sessing his  damages  at  four  tliousand  dollars.     They  also  re- 
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turoed  answers  to  fifly-two  special  iDterrogatories.    There 
was  a  judgment  upon  the  verdict. 

Various  incidental  questions  are  presented,  but  upon  care- 
'  ful  consideration  it  seems  to  us  that  the  merits  of  the  whole 
controverey  are  all  involved  in  a  single  inquiry,  and  that  Is, 
can  the  verdict  and  judgment  be  maintained  upon  the  undis- 
puted facts  as  they  are  disclosed  by  the  record  ? 

We  shall  regard  the  special  findings  of  the  jury,  together 
with  the  admitted  facts,  and  such  as  are  supported  by  reason- 
able and  uncontradicted  evidence,  as  embracing  the  estab- 
Ibhed  facts  in  the  case. 

Briefly  stated,  the  &cts  thus  established  areas  follows:  Oa 
the  15th  day  of  November,  1883,  and  for  some  time  prior 
thereto,  the  plaintiff's  intestate,  an  experienced  swttchmaa 
and  brakeman,  familiar  with  the  locality  and  the  movements  ■ 
of  trains  at  the  place  where  he  was  injured,  was  in  the  ser- 
vice of  the  Indianapolis  and  St.  Louis  Railway  Company,  at- 
tending a  switching  engine,  which  was  used  in  traDsferring 
cars  from  one  point  to  the  other  in  the  city  of  Indianapolis, 
on  and  over  the  tracks  of  the  Union  Railway  Company.  At 
the  point  where  the  injury  occurred,  aod  for  some  distance 
cither  way,  the  Union  Railway  Company  had  two  tracks  lying 
parallel  with  each  other,  running  substantially  east  and  west. 
There  was  an  intervening  sjwice  of  seven  feet  and  ten  inches 
between  the  north  rail  of  the  south  track  and  the  south  rail 
of  the  north  track.  In  this  space  there  was  a  switch  stand- 
ard,"the  center  of  which  was  three  feot  and  eight  inches  from 
the  north  rail  of  the  south  track,  and  four  feet  and  two 
inches  from  the  south  rail  of  the  north  track.  This  standard 
was  designed  for  use  in  moving  a  switch  for  the  purpose  of 
switching  cars  on  and  off  the  north  track.  The  tracks  were 
of  standard  gauge,  and  box-cars,  passingover  them,  extended 
over  the  rails  from  one  foot  eight  inches  to  two  feet  two 
inches. 

The  appellant's  track,  and  the  tracks  of  other  railways,  con- 
nect with  t!ie  Union  tracks,  which  are  used  under  certain 
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regalatioDs  by  the  several  railway  companies  centering  in  the 
city  for  switching  cart  and  other  local  purposes.  At  the  time 
of  the  accident  the  Union  tracks  were  being  used  by  the  ap- 
pellant and  the  Indianapolis  and  St.  Louis  Railway,  a  train 
belonging  to  the  latter  company  having  backed  from  the  east 
over  the  south  track,  passing  over  a  switch  to  the  north  track, 
where  it  was  standing,  or  slowly  moving. 

In  the  line  of  his  duty  the  plaintifT's  intestate  had  occa- 
Hon  to  go  to  the  switch  standard  above  described  in  order  to 
adjust  the  track  for  the  movement  of  the  train,  with  the  op- 
eration of  which  he  was  connected.  While  he  was  occupied 
about  the  matter  of  attending  to  the  switch,  the  appellant's 
servants  were  backing  a  train,  consisting  of  an  engine  and 
three  box-cars  attached  thereto,  westwardly,  in  the  direc- 
tion of  the  switch  standard,  along  the  south  track.  They 
were  proceeding  at  a  rate  of  speed  les.<i  than  four  milps  an 
hour,  with  the  bell  ringing  continuously,  and  a  full  comple- 
ment of  men  at  their  proper  places,  one  of  the  brakcmen 
occupying  a  place  as  lookout  on  the  rear  car  of  the  backing 
train.  The  train  thus  backing  was  in  full  view  of  the 
switch  standard,  at  or  nearwhich  the  deceased  was  struck,  for 
a  distance  of  one  hundred  and  forty-two  feet,  and  the  jury 
find  that  the  deceased  could  have  seen  the  approaching  train 
if  he  had  looked  in  that  direction.  The  uncontradicted  tes- 
timony of  the  brakcman  who  was  on  the  rear  end  of  the 
backing  train  was  to  the  effect,  that  when  the  train  came  in 
sight  of  the  standard  he  saw  and  recognized  the  deceased 
walking  westwardly,  toward  the  standard,  and  that  lie  was 
at  that  time  a  car-length  or  more  distant  therefrom.  Whether 
he  was  walking  on  the  track  or  in  the  space  between  does  not 
very  clearly  appear.  When  within  eight  or  ten  feet  of  the 
standard  the  deceased  looked  directly  at  the  backing  train, 
and  the  watchman  on  the  rear  car,  believing  that  the  deceased 
saw  the  train,  gave  him  no  special  warpiing  of  its  approach. 
It  does  not  clearly  appear  whether  the  deceased  had  thrown, 
or  was  jnst  about  to  throw  or  turn,  the  switch  as  the  train 
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neared  the  etandarij,  but  while  at  or  about  the  standard  he 
was  struck  by  the  projecting  side  of  the  rear  car  and  thrown 
upon  the  track  and  crushed  by  the  wheels,  so  that  death  en- 
sued shortly  thereafter. 

Keeping  in  view  the  well  settled  rule,  applicable  in  all  cases 
of  this  charactei^,  that  the  plaintiET  assumes  the  burden  of 
proviug  that  the  injury  complained  of  resulted  from  the  neg- 
ligence of  the  defendant,  without  any  concurring  fault  on  the 
)>artof  the  person  injured  which  contributed  to  produce  the 
injurious  consequences,  we  proceed  to  consider  the  questions 
presented  by  the  foregoing  facts. 

On  behalf  of  the  appellee  it  is  ingeniously  argued  that  the 
case  was  made  out  within  the  recognized  rules,  because,  it  is 
said : 

1.  The  appellant's  employees  were  acting  negligently  and 
in  violation  of  the  spirit  of  the  ordinance  of  the  city  of  In- 
diana{>oli:j,  heretofore  referred  to,  iu  that  the  watchman,  who, 
according  to  the  requirement  of  the  ordinance,  was  stationed 
on  the  rear  end  of  the  train  in  order  to  avoid  accidents,  neg- 
lected his  duty,  by  failing  to  warn  the  deceased  of  the  ap- 
proaching train. 

2,  The  appellee  contends,  notwithstanding  the  deceased 
might  have  seen  the  train  at  any  time  after  it  arrived  within 
a  distance  of  one  hundred  and  forty-two  feet  from  the  place 
where  he  was  injured,  that  he  was  occupied  with  duties  which 
necessarily  absorbed  his  entire  attention,  and  that  hence,  ia 
the  absence  of  special  warning  from  the  watchman  on  the 
rear  car,  he  was  guilty  of  no  contributory  negligence  in  fil- 
ing to  look,  and  in  not  avoiding  contact  with  the  moving 
train. 

It  is  a  well  settled  and  reasonable  proposition  that  an  em- 
ployer, who  places  an  employee  in  a  perilous  situation,  and 
exacts  of  him  duties  wJiioh  necessarily  require  his  attention 
and  absorb  his  mind,  must  exercise  vigilance  in  protecting 
the  employee  from  perils  not  directly  arising  from  the  work 
in  hand.     Wood  Ma,=iter  and  Servant,  section  368. 
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AlthoQgh  an  employee  assumes  all  the  hazards  reasooabty 
iDcident  to  the  service  in  \7hich  he  engages,  he  has  a  right 
to  rely  00  the  iact,  when  placed  in  a  situatios  of  danger, 
vhere  engrossing  duties  are  required  of  him,  that  the  em- 
ployer will  not,  without  proper  warning,  subject  him  to  other 
perils  ankuown  to  the  employee,  and  from  which  the  work 
eiacted  necessarily  distracts  his  attention.  Goomhs  v.  New 
Bedford  Chrdage  Co.,  102  Mass.  572;  Ailae  Engine  Works 
V.  RandaU,  100  Ind.  293  (50  Am.  R.  798) ;  Haiey  v.  Owe, 
142  Mass.  316. 

It  may  well  be,  therefore,  where  a  person  is  rightfully  on 
a  railroad  track  ia  the  discharge  of  duties  which  absorb  hi.s 
attention,  that  it  would  be  regarded  as  negligence  for  those 
having  the  management  of  trains,  and  who  are,  or  should  be, 
aware  of  the  presence  of  a  person  so  situate,  to  permit  en- 
gines or  cars  to  be  run  upou  him  while  so  employed,  without 
giving  sufficient  warning  to  enable  the  person  thus  engaged  , 
to  escape  the  danger.  Under  such  circumstances,  those  who 
have  the  control  and  management  of  trains  have  no  right  to 
assume  that  persons  who  are  required  to  be  attentively  en- 
gaged upon  the  track, or  under  or  about  cars  upon  the  track, 
will  look  out  for  moving  trains,  or  apprehend  danger  in  the 
absence  of  sach  customary  signals,  or  other  warning,  as  the 
circumstances  require  and  as  they  are  led  to  rely  upon. 

Thus,  in  Goodjellow  v.  Boxton,  etc.,  R.  R.  Co.,  106  Mass. 
461,  the  plaintiff  and  others  were  employees  of  a  contractor 
who  was  engaged  in  constructing  a  wall  to  support  the  rail- 
road. While  holding  a  rope  attached  to  a  derrick  in  actual 
use,  a  locomotive  engine,  without  any  bell  rung  or  signal 
given,  ran  upon  the  plaintiff,  who  knew  of,  and  relied  upon, 
the  custom  of  the  company  to  ring  the  bell  or  sound  the 
whistle  whenever  an  engine  approached  men  working  ujKin 
the  track.  It  was  held  that  the  railroad  company  was  guilty 
of  negligence,  and  that  the  facts  should  have  been  submitted 
to  the  jury  for  their  determinatioUj  as  to  whether  or  not  the 
plaintiff  was  guilty  of  contributory  negligence.     So,  also,  in 
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OrowUs  V.  jBurHngion,  cio.,  R.  W,  Co.,  65  Iowa,  658  (20  N. 
W.  Rep.  467),  an  employee  of  the  company  was  engaged  in 
clearing  a  high  bank  of  snow  and  ice  from  the  track.  He 
was  struck  by  a  train,  run  at  an  inordinate  rate  of  speed  and 
without  signals,  and  iu  violation  of  an  ordinance,  and  it  was 
held  that  the  employee  had  a  right  to  suppose  that  his  em- 
ployer would  exercise  care  to  avoid  injuring  him  by  sending 
cars  along  the  track  at  an  unlawful  rateof  Rpeed.  See,  also. 
Quirk  V.  Holt,  99  Mass!  164;  Ominger  v.  New  York,  etc.,  R. 
R.  Co.,  4  Hun,  159 ;  Mark  v.  St.  Paul,  etc.,  R.  W.  Co.,  32 
Minn.  208  (20  N.  W.  Rep.  131). 

Where  those  having  the  control  and  management  of  trains 
become  aware  of  the  presence  of  a  person  on  the  track,  and 
have  reason  to  believe  from  his  appearance  ot  from  the  man- 
ner in  which  he  is  occupied  that  he  is  either  unconscious  of, 
or  unable  to  avoid,  the  danger  of  contact  with  the  cars,  it 
becomes  their  duty  to  use  every  reasonable  effort  to  stop  the 
train  and  arouse  the  attention  of  the  person  on  the  track. 
Unless  those  controlling  the  train  have  reasonable  assurance 
that  a  person  who  is  seen  at  work  on  the  ti-aok  is,  aware  of 
the  approach  of  the  train,  and  that  he  is  in  a  condition  lo 
apprehend  and  avoid  the  danger,  they  are  guilty  of  negli- 
gence if  they  fail  to  give  warning  and  stop  the  train.  In- 
dianapolis, etc.,  R.  W.  Go.  V.  Pitzer,  109  Ind.  179,  and  cases 
cited. 

Propositions  kindred  to  those  above  stated  are  abundantly 
supported  by  the  authorities,  but  the  facts  under  consider- 
ation do  not  bring  this  ease  within  any  of  the  principles  re- 
ferred to. 

The  deceased  was  not  placed  in  a  perilons  position  by  the 
appellant,  nor  by  any  one  toward  whom  it  sustained  any  re- 
lation of  privity;  nor  did  the  nature  of  the  work  in  which 
he  was  engaged  necessarily  require  him  to  be  alisorbed  in 
his  duties  upon  the  track  over  which  the  appellant's  train 
was  passing,  nor  do  the  facts  disclosed  make  it  appear  that, 
he  was  actually  so  engaged. 
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The  most  that  caa  be  said  is,  that,  while  engaged  in  the  or- 
dinary duties  incident  to  the  position  of  a  switchmaD,  the  de- 
ceased was  npOD  comraoQ  ground,  where  the  trains  and  ser- 
vaotsof  all  railroads  using  the  Union  tracks  had  aright  to  be 
in  their  order. 

His  sitaation,as  regards  the  appellant,  was  in  no  material 
respect  difierent  from  that  of  a  trnveller  at  or  upon  a  high- 
way crossing. 

The  appellant  owed  the  duty  of  operating  its  train  in  care- 
ful compliance  with  the  city  ordinance,  and  with  a  due  re- 
gard for  the  safety  of  sU  those  who  were  in  the  exercise  of 
corresponding  rights  or  duties  upon  the  tracks  and  grounds 
of  the  Union  Company,  or  of  those  who  might  be  found  on 
.  the  company's  tracks  and  grounds. 

Its  employees  had  the  right  to  assume  that  the  servants  of 
other  companies,  who  were  in  the  discharge  of  duties  upon 
the  tracks  and  grounds  of  the  Union  Company,  would  ob- 
serve a  degree  of  care  commensurate  with  the  known  perils 
of  the  situation  and  the  duties  required  of  them. 

When  the  appellant  had  properly  manned  its  train,  and 
Btationed  a  watchman  on  the  rear  car,  its  employees  were 
justified  in  assuming,  while  backing  at  a  rate  of  speed  less 
than  four  miles  an  hour  and  ringing  the  bell  continuously,  that 
all  persons  who  had  arrived  at  years  of  discretion,  and  who 
were  in  a  situation  to  see  the  train,  and  who  were  not  so  en- 
gaged as  to  render  them  oblivious  to  its  approach,  would 
avoid  contact  with  the  cars. 

When  the  watchman  on  the  rear  car  observed  the  deceased 
walking  toward  the  switch  standard,  pre.'^umably  upon  the 
open  space  between  the  north  and  south  tracks,  he  had  a 
right  to  assnme  that  the  latter  had  observed  that  which  he 
could  have  seen  and  heard  if  he  had  been  giving  ordinary  at- 
tention to  the  situation,  and  that  he  would  not  thrust  him- 
self into  a  position  where  he  would  be  certainly  injured. 

Persons  in  the  control  of  railroad  trains  have  a  right  to 
presume  that  men  of  experience  will  act  reasonably  in  all 
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given  contingencies.  They  are  not  bound  to  anticipate  and 
provide  against  eztraordioarj,  unusoal  and  improbable  con- 
ditions, wliicli  involve  inattention  on  the  part  of  others,  and 
their  duty  to  persons  who  are  thus  situate  only  begins  whea 
they  have  good  reason  to  suppose  that  such  persons  are  un- 
consciously in  peril,  or  disabled  from  avoiding  it.  It  is  a 
presumption  that  a  person  of  mature  age,  and  iu  the  posses- 
sion of  his  faculties,  will  exercise  care  for  his  own  safety,  and 
that  he  will  not  go  or  remain  in  a  perilous  position,  when  a 
slight  effort  would  carry  him  to  a  place  of  safety.  Accord- 
ingly, a  watchman  or  lookout  on  a  train,  moving  slowly, 
with  bell  ringing,  may  presume,  when  he  observes  a  man 
walking  soberly  on  or  near  the  track,  that  such  person  has 
observed  the  train,  if  by  the  exercise  of  care  he  could  have 
observed  it.  He  may,  therefore,  reasonably  presume,  unless 
something  indicates  the  contrary,  that  the  person  on  the  track 
will  step  aside  so  as  to  avoid  any  injury.  Indianapolit,  etc.,. 
R.  B.  Oo.  V.  McGlaren,  62  Ind.  566 ;  Lake  Shore,  etc.,  B.  R. 
Cb.v.  Miller,  25  Mich.  274;  St.  Louis,  etc.,  R.  B.  Oo.  v. 
Manly,  58  III.  300 ;  Beach  Cont.  Neg.  394 ;  Terre  Havie,  efo., 
R.  R.  Q>.  V.  Graham,  95  Ind.  286  (48  Am.  R.  719);  Telfer 
V.  NoHhem  B.  R.  Oo.,  30  N.  J.  188. 

Adding  to  the  foregoing  considerations  the  reasonable  and 
uncontradicted  testimony  of  the  watchman,  who  testified  that 
the  deceased,  when  about  ten  feet  from  the  switch  standard, 
at  which  he  was  struck,  looked  directly  at  the  approaching 
train,  and  there  is  absolutely  no  ground  upon  which  it  can 
be  said  the  watchman  was  blameworthy. 

True,  the  ordinance  required  that  a  watchman  should  be 
stationed  on  the  rear  end  of  each  backing  train,  but  this  did 
not  require  that  the  watchman  so  stationed  should  stop  the 
train  or  sound  a  trnmpet  whenever  he  saw  some  person  of 
mature  age  who  might  possibly,  by  inattention,  come  in  its 
way. 

Especially  is  this  so  when  the  watchman  knew  that  tbe 
person  ahead  could  see  the  approaching  trun,  and  when  he 
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liad  every  reason  to  believe  that  such  person  actually  did  see 
the  train,  ai>d  was  iu  a  situatiun  to  avoid  danger  by  the  <'X> 
ercise  of  his  own  volitiou.  Precaution  beyond  the  require- 
ments of  the  ordinaucG  was  a  duty  only  iu  case  there  was 
reasonable  ground  for  appreheusiou. 

Sometimes  railroad  companies  are  required  to  station  flag- 
men at  dangerous  crossings.  The  duties  of  a  flagman  arc  in 
eome  respects  analogous  to  those  of  a  watchman,  under  the 
ordinaDce  in  question. 

In  Pakalin^kn  v.  New  York,  etc.,  R.  R.  Co.,  82  N.  Y.  424, 
speaking  of  the  duties  of  a  flagman,  the  conrt  said  :  "  The 
duty  of  a  flagman  is  to  notify  travellers  crossing  the  rail- 
road of  the  approach  of  trains;  and  when  a  traveller  knows 
of  the  approach  of  a  train,  and  sees  it  approaching,  as  to  him 
the  flagman  has  no  duty  to  perform." 

Assuming  that  the  unimpeached  testimony  of  the  watch- 
man was  true,  and  a  diligent  examination  of  the  record  fails 
to  disclose  any  evidence  or  circumstance  which  authorizes  us 
to  disregard  it,  and  there  is  nothing  in  the  case  which  justi- 
fies an  imputation  of  negligence  against  the  company,  or 
shows  that  it  failed  to  observe  the  ordinance  of  the  city,  not 
only  literally,  but  according  to  its  spirit  and  purpose.  Ran- 
dtUlv.  Baltimore,  etc.,  R.  R.  Co.,  109  U.  S.  478. 

We  do  not  assent  to  the  view  that  an  exi)erienced  switch- 
man, acquainted  with  the  perils  attending  the  performance 
of  his  duty  at  a  particular  locality,  is,  because  of  the  natnre 
of  his  employment,  exempt  from  the  obligation  of  exercising 
the  same  degree  of  vigilance  for  his  own  safety,  in  respect  to 
the  trains  of  other  railroad  companies,  as  would  be  required 
of  a  traveller  or  other  person  rightfully  at  the  same  place. 

The  rule  has  become  so  familiar  that  a  reference  to  the  au- 
thorities is  unnecessary,  that  a  ]>erson  who  goes,  or  is  about 
to  go,  upon  a  railroad  track,  even  at  a  place  where  he  has  a 
right  to  be,  must  use  the  means  reasonably  available  to  him 
in  order  to  avoid  injury  from  moving  trains.  Persons  who 
>nffer  injury  while  disregarding  this  rule  are  without  remedy. 
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and  those  who  had  the  opportunity  of  knowiog  the  peril 
must  be  assumed  to  have  had  the  knowledge  which  their  op- 
portunities afforded  them.  Pennsylvania  R.  R.  Q>.  v.  Hen- 
derson, 43  Pa.  St.  449 ;  Patterson  Railway  Accident  Law,  50. 

It  would  be  manifestly  unreasonable  to  apply  one  rule  to 
travellers  and  others  lawfully  on  the  tracks  of  the  Uniou 
Railway  Company,  and  a  different  rule  to  the  employees  of 
the  several  companies,  when  both  are  substantially  sur- 
rounded by  the  same  circumstances. 

Of  course,  id  case  an  employee,  or  any  other  person,  is 
actually  absorbed  in  duties  upon  the  tracks  which  necessarily 
divert  his  attention  and  prevent  him  from  observing  what 
he  might  see  under  other  circumstances,  and  that  feet  is 
known  to  the  company  charged  with  the  default,  a  different 
tjuestion  is  presented. 

"If  a  very  high  degree  of  care  is  required  of  strangers 
coming  upon  a  railroad  track,  to  avoid  injury,  as  much,  or 
more,  should  be  demanded  of  one  who  is  familiar  with  the 
place,  and  can  not  but  know  it  is  pregnant  with  danger. 
Neither  can  go  recklessly  upon  the  road,  taking  no  proper 
precautions  to  avoid  accidents."  Chiooffo,  etc.,  R.  W.  Co.  v. 
Sweeney,  52  HI.  325.  Cincinnati,  etc.,  R.  R.  Co.  v.  Butler, 
103  Ind.  31 ;  Sckofic/d  v.  Chicago,  etc.,  R.  W.  Co.,  114  U.  S. 
615;  Holland  v.  Chicago,  etc.,  R.  R.  Co.,5  McCrary,  549. 

How  can  it  be  said,  in  the  absence  of  any  special  circum- 
stances, that  an  experienced  switchman,  who  was  proceeding, 
so  far  as  appears,  with  his  usual  and  customary  duties  between 
two  tracks,  where  the  observance  of  care  would  have  en- 
abled him  to  perform  those  duties  in  safety,  was  absorbed  in 
his  duty  to  a  greater  extent  than  would  be  a  person  driving 
his  team  across  a  railway  track? 

It  was  not  showh  that  there  was  anything  peculiar  about 
the  switch,  or  that  it  was  different  from  those  in  common 
use,  or  that  there  was  any  emergency  calculated  to  divert  the 
attention  or  create  confusion  in  the  mind  of  the  deceased; 
nor  did  it  appear  that  he  was  thrown  off  his  guard  by  any 
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act  or  omission  of  the  appellant.  It  does  not  appear  but  that 
the  switch  standard  could  have  been  eafely  approached  upop 
the  space  between  the  tracks,  nor  that  it  could  not  have  been 
efficiently  operated  standing  within  the  space,  clear  of  all 
<langer  from  contact  with  cars  on  the  adjacent  track.  To  hold 
that  the  deceased  was  without  &ult  would  require  us  to  as- 
sume that  he  was  compelled,  in  the  discharge  of  his  duty,,to 
go  opOD  the  track,  or  to  occupy  a  position  where  a  moving 
train  would  come  in  contact  with  his  body,  and  that  he  might 
do  this  without  taking  precautions,  readily  available  to  him, 
for  his  own  safety.  We  have  been  unable  to  discover  any  ev- 
idence from  which  it  appears  that  ^  person  operating  the 
switch  in  question,  exercising  ordinary  care,  would  neces- 
sarily be  in  danger  of  contact  with  the  care;  nor  can  we  as- 
sent to  the  proposition  that  a  switchman  may,  under  such 
circumstances,  expose  himself  without  looking,  and  yet  be 
free  from  feult. 

It  is  for  those  who  enter  into  employments  of  a  dangerous 
character,  or  who  work  at  dangerous  places,  to  exercise  all 
that  care  and  caution  which  the  nature  of  the  employment  or 
the  situation  in  which  they  arc  employed  demands.  TiitUe 
V.  Dffroit,  etc.,  R.  R.  Co.,  122  U.  S.  189;  Biesnakan  v. 
mchiffan  Ckntral  R.  R.  Co.,  8  Am.  &  Eog.  R.  K.  Cases,  147 
(49  Mich.  410). 

As  is  said  by  a  learned  author,  one  thus  employed  "  may 
not  wait  to  be  told,  but  must  actaffirmatively.  *  *  He  must 
not  go  blindly  and  heedlessly  to  his  work,  when  there  is 
danger."     Beach  Coot.  Neg.,  section  138. 

Our  conclusion  is  that  the  facts  do  not  make  a  case  of  neg- 
ligence against  the  railroad  company.  Besides,  the  legitimate 
inference  that  the  deceased  could  only  have  suffered  injury 
from  want  of  attention  to  the  danger  of  the  situation  is  not 
rebutted  or  explained  in  the  evidence. 

While  it  can  not  be  said  that  the  special  findings  are  so 
clearly  inconsistent  with  the  general  verdict  as  to  justify  a 
Vol.  U2.— 12 
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judgment  ootwithstaadiug  the  general  verdict,  we  are  of 
opiuion  that  the  court  erred  id  not  austainiDg  the  appellant's 
motion  for  a  new  trial  on  the  ground  that  the  evidence  doea 
n6t  sustain  the  verdict. 

These  conclusions  render  it  uunecessary  that  we  should 
consider  and  decide  some  incidental  questions  which  arise  oa 
the  record. 

Judgment  reversed,  with  coste. 

Filed  Oct.  21, 188?. 

Elliott,  J. — I  concur  in  the  conclusion  that  there  was  ni> 
negligence  on  the  part  of  the  appellant,  but  dissent  from  the 
conclusiou  that  the  appellee's  intestate  was  guilty  of  con- 
tributory negligence. 

Filed  Oct.  21,  1S87. 


No.  14,009. 

DlCKP.nSON   ET   AL.   V.   FrANKLIN. 

Taxes.— Ci'/;/  OTid  Tnan.—  Unplatted  AgrkuUural  Lands  Lying  WUMn.—Per- 
teatage  of  Taxation.— Sua-iHe  Omsfrued.— Under  aection  3261,  B.  a  1881j 
unplatted  ugricultural  lands,  containing  five  acres  or  more,  Ifing  within 
die  limitx  of  a  city  or  incorpnr»led  town,  are  not  taxable  b?  the  citf 
or  town  for  general  city  or  town  piirpoGes  st  a  higher  aggregate  per-  ' 
centnge  than  the  aggregate  percentage  of  the  tax  levied  in  the  civil 
township  for  general  township  pnrposes  ;  but  such  lands  are  subject  to 
all  special  nsKCKsnients  which  afTcct  them  in  commoD  with  other  prop- 
erty of  the  city  or  town. 

From  the  Owen  Cii-cuit  Court. 

E.  G.  Steele  and  W.  Hicham,  for  appellants. 

8.  0.  Piekena,  for  appellee. 
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NiBLACK,  J. — A  controversy  existed  between  Orris  T, 
Biokersou,  auditor  of  Owen  county,  and  Willium  B.  Haltota^ 
treasurer  of  that  county,  on  the  one  side,  and  William  M. 
Franklin,  a  resident  citizen  of  the  town  of  Spencer,  an  in- 
corporated town  of  the  same  county,  on  the  other  side,  con- 
cerning the  levy  and  collection  of  certain  taxes  assessed 
against  Franklin. 

The  parties  appeared  voluntarily  in  the  court  below  and 
submitted  the  matters  in  controversy  between  them  to  the 
decision  of  that  court,  upon  an  agreed  statement  of  facts, 
under  the  provisions  of  section  553,  R.  S.  1881. 

The  agreed  statement  of  iacts  was  substantially  as  follows : 
That  Franklin  was  the  owner-of  two  tracts  of  land,  one  in 
section  20  and  the  other  in  section  29  in  township  10  north 
of  range  3  west;  that  they  joined  each  other  and  constituted 
one  farm  containing  one  hundred  and  thirty-five  acres,  and 
were  together  appi'aised  for  taxation  at  the  sum  of  |6,130; 
that  said  lands  were  unplatted  and  were  situate  within  the 
corporate  limits  of  said  town  of  Spencer;  that  Franklin  was 
a  taxpayer  of  said  town  aa  well  as  of  the  county  of  Owen ; 
that  said  town  of  SjMtncer  was  situat«  within  Washington 
township  of  said  county ;  that  the  tax  levy  was,  in  said  town- 
ship of  Washington,  on  each  |100,  as  follows:  State  taxes, 
12  cents;  State-house  tax,  2  cents ;  State  school  tax,  16  cents; 
endowment  tax,  J  cent;  county  taxes,  49  cents;  township 
taxes,  10  cents;  tuition  tax,  20  cents;  special  school  tax,  5 
cents;  turnpike  road  tax,  I^  cents;  road  tax,  15  cents;  total, 
$1.31 ;  that  the  tax  levy  in  said  town  of  Spencer  was :  State 
tax,  12  cents;  State-house  tax,  2  cents;  State  school  tax,  16 
cents;  endowment  tax,  J  cent;  county  taxes,  49  cents;  cor- 
poration tax,  10  cents ;'  tuition  tax,  25  cents ;  special  school 
tax,  30  cents;  turnpike  road  tax,  1^  cents;  sinking  fund 
tax,  2  cents;  interest  tax,  10  cents;  fire  tax,  3  cents;  road 
tax,  10  cents;  total,  fl.71;  that  tlicse  levies  of  taxes  were 
for  the  year  1886;  that  no  part  of  these  lands  is  used  for 
anythtog  other  than  agricultural  purposes;  that  Franklin 
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had  paid  the  tax  od  said  lands  to  the  amouDt  of  |1.31  od 
each  $100  valuation,  and  had  refused  to  pay  more;  that 
DickerBOQ,  as  auditor,  and  Haltom,  as  treasurer,  of  said 
county  of  Owen,  were  claiming  from  Franklin  the  addi- 
tional sum  of  $24.52  as  a  balance  of  taxes  still  due  said 
town  OQ  said  lands ;  that  FrankliQ  had  demanded  of  Dick- 
erson, as  such  auditor,  a  remission  of  said  sum  of  (24.52  so 
claimed  as  still  due,  but  that  Dickerson  had  declined  to  re- 
mit the  same;  that  Haltom,  as  such  treasurer,  was  thretiten- 
ing  to  collect  the  said  sum  of  $24.52  from  Franklin  as  a 
balance  of  taxes  lawfully  due  from  him ;  that  the  said  Dick- 
erson and  Haltom  were  authorized  in  their  respective  oGGcial 
capacities  by  said  town  of  Spencer  to  collect  all  taxes  due 
said  tgwn ;  that  the  only  question  to  be  decided  was  as  to 
whether  the  said  Dickerson  and  Haltom,  or  either  of  them, 
upon  the  facts  as  stated,  had  a  right  to  collect  from  Frank- 
lin any  sum,  as  taxes  against  the  lands  in  question,  addi- 
tional to  what  he  had  already  paid,  and  if  so,  how  much  ? 

Upon  full  consideration  the  circuit  court  came  to  the  con- 
clusioQ  and  decided  that  the  lands  were  subject  to  the  State 
aud  county  tax,  and  to  the  town  school  tax,  also  to  such  other 
special  assessments  as  affect  said  lands  in  common  with  all 
other  town  property,  aud  to  a  tax  for  general  town  purposes 
equal  to  the  aggregate  percentage  of  the  levy  in  the  civil 
township  of  Washington  for  township  purposes — that  is  to 
say.  State  taxes  for  all  purposes,  30^  cents  on  each  $100; 
county  tax,  49  cents;  tuition  and  special  school  taxes,  55 
cents ;  special  assessments,  of  which  10  cents  was  for  road 
tax,  llj  cents;  turnpike  road  tax,  IJ  cents;  and  corporation 
tax,  10  cents,  making  a  total  of  $1.56  on  each  $100  valuation 
of  property  ;  and  that  Franklin  was  still  liable  to  pay  an  ad- 
ditional tax  of  25  cents  on  each  $100  valuation  of  said  lands, 
and  no  more. 

A  proper  decision  of  the  merits  of  the  controversy  in  this 
case  involves  a  construction  of  section  3261,  R.  S.  1881,  and 
both  parties  unite  in  requesting  that  we  shall  give  that  sec- 


MAY  TERM,  1887. 


Dickeraon  a  aL  v.  FnDkliD 


tioD  a  more  extended  and  detailed  construction  than  has  been 
heretofore  given  it.  The  section  is  as  follows  :  **  Lands  lying 
within  the  limits  of  any  city  or  incorporated  town  in  Lhis 
State,  that  are  not  platted  as  city  or  town  property,  and  are 
not  used  for  other  than  agricultural  purposes  or  are  wholly 
unimproved,  together  with  all  personal  property  used  for  the 
purpose  of  farming  on  such  lauds,  shall  not  be  taxed  in  such 
city  or  town,  for  all  purposes,  at  a  higher  aggregate  percentage 
upoQ  the  appraised  value  thereof  than  the  aggregate  per- 
centage of  the  tax  levy  in  the  civil  township  wherein  such 
property  is  situated :  Provided,  however.  That  the  provisions 
of  this  act  sliall  not  apply  to  paroels  of  land  containing  less 
than  five  acres." 

This  section  was  construed  by  this  court  in  the  case  of 
Leeper  v.  Oity  of  South  Bend,  106  Ind.  375.  It  was  then,  in 
legal  eSect,  held  that  the  declaration  that  the  class  of  lands 
described  "shall  not  be  taxed  in  such  city  or  town,  for  all 
purposes,  at  a  higher  aggregate  percentage  "  than  in  said  sec- 
tion stated,  means  that  such  lands  shall  not  be  taxed  by  the 
city  or  town  for  general  city  or  town  purposes  at  a  higher 
''a^regate  percentage  than  the  aggregate  percentage  of  the 
tax  levied  in  the  civil  township  for  general  township  pur- 
poses; but  that  lands  of  that  class  are  subject  to  all  special 
assessments  by  the  city  or  town  whicli  affect  them  in  common 
with  the  other  property  of  the  city  or  town. 

We  adhere  to  the  construction  then  given,  regarding  it 
still  as  more  in  accordance  with  reason  and  justice,  and  with 
the  probable  intention  of  the  Legislature  in  enacting  the 
section,  than  a  more  strictly  literal  construction  would  be. 
The  general  conclusion  announced  by  the  court  below,  being 
in  accordance  with  the  construction  thus  heretofore  given  by 
us,  mnst  be  held  to  have  been  a  reasonable  conclusion,  and  to 
have,  therefore,  stated  the  law  of  this  ease,  as  applicable  to 
the  fects,  correctly. 

In  its  application  of  the'gencral  principles  announced  by 
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it  to  the  various  classes  of  taxes  embraced  in  the  statement 
of  fiiots,  the  court  below  evidently  intended  to  be  understood  as 
holding  that'  the  State,  State-bouse,  State  school,  endowment, 
county,  tuition,  special  school,  the  turnpike  road  and  road  tax^ 
levied  and  charged  against  Franklin's  lands  were  lawfully  so 
levied  and  charged,  and  that  the  10  cents  on  the  $100  levied 
as  a  corporation  tax,  corresponding  as  it  did  with  the  amount 
levied  by  the  civil  township  for  township  purposes,  was, 
standing  alone,  a  proper  tax  against  those  lands;  but  that, 
adding  10  cents  for  interest  tax,  '2  cents  for  sinking  fund  tax, 
and  3  cents  for  fire  tax,  the  gross  amount  levied  for  strictly 
town  purposes  was  greater  by  15  cents  on  the  $100  than  that 
levied  by  the  civil  township  for  township  purposes,  and  was 
to  that  extent  in  excess  of  the  amount  permitted  to  be  levied 
by  the  section  of  the  statute  under  consideration. 

As  thus  understood,  we  think  the  court  below  made  a  sub- 
stantially correct  application  of  the  general  principles  an- 
nounced by  it  as  above  stated. 

Deducting  this  excess  of  15  cents  on  the  $100  from  the 
gross  amount  of  the  several  taxes  levied  on  the  property  of 
the  town  of  Spencer  general^,  there  remained  the  sum  of 
$1.56, or,  which  is  practically  the  same  thing,  $1.56j,  on  the 
$100  which  was  a  proper  charge  against  the  lands  owned  by 
Franklin. 

We  accept  this  construction  upon  the  theory  that  the  levy 
for  the  sinking  fund  was  presumably  made  to  reimburse  the 
town  for  money  theretofore  expended  for  general  town  pur- 
poses, and  upon  the  further  theory  that  the  fire  tax  was  levied 
in  aid  of,  and  as  auxiliary  to,  the  general  expenses  of  the 
town,  under  the  provisions  of  section  3333,  R.  S.  1881. 

It  will  be  observed  that  the  limit  placed  ui>on  the  levy  of 
taxes  upon  exclusively  agricnitural  lands  by  a  city  or  town 
results  from  the  action  which  the  proper  cinil  township  may 
have  taken  in  making  a  correspond! Ufj  levy,  and  not  from 
anything  which  may  be  done  by  the  school  township,  embrac- 
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ing  the  same  territorial  limits.     CUy  of  South  Bend  v.  Vni- 
verttUy  of  Notre  Dame,  69  Ind.  344. 

The  judgment  ia  affirmed,  with  costfi. 

Filed  Oct  21, 1887. 


Brooke  v.  Loqan. 

Pabent  iUD  Child.— Ou«tod!(o/CSiM.—Ei;opp<(.—Whereaparent  place* 
hb  child  in  the  cjlre  and  keeping  of  another,  verbally  agreeing  that  Ibe 
latter  ma;  have  the  cuaLody  of  such  child  during  minority,  he  is  aot 
thereby  estopped  to  afterwards  reclaim  itepustody. 

Saks. — F^neta  i^  Father.^ Right  to  Ciutodn  OM  Againtl  Ouardian. — If  &  father 
is  a  suitable  person  he  is  entitled  to  the  custody  of  hb  infant  child  as 
against  its  statutory  guardian ;  but  the  controlling  consideration  is  the 
welfare  of  the  child,  and  if  a  suthcient  reason  exists  nhy  the  father 
Bhould  not  have  its  custody,  it  will  be  given  to  others  better  fitted. 

Same. — Ra  Judicata.— A ppoiaCmenl  of  Gaardian. — In  order  that  the  appoint- 
ment of  a  statutory  guardian  may  be  conclusive  as  against  the  father's 
right  lo  the  custody  of  his  child,  it  must  appear  that  he  was  in  court  in 
such  mariner  that  the  question  of  his  fitness  must  have  been  paaaed  on 
in  appointing  the  guardian. 

Sake. — Whtn  Quf^ion  of  Oaalods  Omeliaiotty  StUied. — The  question  of  the 
custody  of  a  minor  child,  once  properly  and  finally  adjudicated,  whether 
in  hahea*  corpun  proceedings  or  otherwise,  is  settled  for  all  time,  unless 
there  be  an  appeal,  and  the  judgment  can  not  be  attacked  collaterally. 

Samk. — Habeat  Uarpiu. —  Proeeedini}  lo  Rrmove  Omr'/fon,— In  a  proceeding 
by  a  father  to  have  the  statutory  guardian  of  hia  child  removed  and 
himself  appointed,  a  judgment  refusing  to  grant  such  relief  does  not 
involve  the  right  to  the  custody  of  the  child,  and  is  not  a  bar  to  a  pro- 
ceeding by  habeas  corjnu. 
Same.— Atfum  to  Wril.—Saffiirimey  of.— Where  the  return  to  the  writ  of 
iabea*  enrjnu  ia  good  upon  one  ground  it  is  sufficient  as  against  a  general 
exception  to  it. 

From  the  Marshall  CirciHt  Court. 
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(J,  Kellieon,  for  appellaat. 
A.  C  Gapron,  for  appellee. 

,  ZoLLABS,  C.  J. — Appellaot  institute*]  this  proceeding , of 
habeaa  corpus  against  appellee  to  recover  from  him  the  cus- 
tody of  hia,  appellant's,  daughter,  near  five  years  of  age.  He 
seeks  her  custody  upon  the  ground  that  he  is  her  father,  and 
has  a  good  home  for  her,  and  that  he  and  bis  wife,  who  is  a 
second  wife  without  children,  are  suitable  persons  to  be  en- 
trusted with  her  custody,  care  and  education.  He  alleges  in 
his  petition,  amongst  otbcr  things,  that,  notwithstanding  his 
demand  upon  appellee,  he  baa  refused  to  surrender  the  cus- 
tody of  the  child. 

In  his  return  to  tbe  writ,  appellee  states  the  several  grounds 
upon  which  he  claims  the  custody  of  the  child  as  against  ap- 
pellant, which  may  be  summarized  as  follows: 

1st.  When  the  child  was  a  mere  habe,  appellant  placed 
her  in  the  (^re  and  custody  of  appellee  and  liis  wife,  who  is 
a  relative  of  the  child.  After  she  had  been  with  them  for 
about  a-  year,  appellant  gave  up  and  surrendered  to  them 
her  care  and  custody  so  long  as  she  should  remain  a  minor. 

2d.  At  appellant's  requeat,  and  to  carry  out  the  agreement 
as  to  the  custody  of  the  child,  appellee  made  the  proper  ap- 
plication and  was  duly  appointed  the  guardian  of  her  person 
and  estate. 

3d.  Prior  to  the  commencement  of  thia  proceeding,  ap- 
pellant made  application  to  the  court  for  the  removal  of  ap- 
pellee, and  for  the  appointment  of  himself  in  his  stead,  as 
such  guardian  of  the  person  and  estate  of  the  child,  stating 
in  his  application  the  same  facts  as  the  basis  of  his  right  to 
the  custody  of  the  child  as  are  slated  in  his  potitiou  in  this 
case.  Appellee  appeared  to  the  application,  and  the  court, 
aft«r  hearing  evidence,  found  against  appellant,  and  refused 
to  remove  appellee,  or  to  appoint  appellant  as  sucli  guar- 
dian of  the  person  and  estate  of  the  child.  The  judgment 
of  the  court  in  that  case  is  yet  in  full  force. 


MAY  TEEM,  1887. 


Brooke  v.  liogaa. 


4th.  "  The  petitioner  is  not  a  fit  and  suitable  peraoa  to 
bave  the  care  aad  custody  of  the  cliild." 

We  examine  the  grounds  upon  which  appellee  claims  the 
custody  of  the  child  in  the  order  above  stated: 

1st.  The  placing  of  the  child  in  the  care  and  keeping  of 
appellee,  and  the  verbal  agreement  by  appellant  that  he 
might  have  her  care  and  custody  during  her  minority,  did 
not,  of  themselves,  estop  appellant  from  thereafter  reclaim- 
ing that  custody.  The  rulings  of  this  court  have  been  uni- 
form upoD  that  question,  and  in  accord  with  authority  in 
England  and  most  of  the  American  States.  It  will  be  suflS- 
cient  here  to  cite  some  of  the  authorities  without  extending 
this  opinion  to  state  the  reasons  upon  which  they  rest.  Dal- 
ton  V.  St<de,  6  Blackf.  357 ;  State,  ex  ret.,  v.  Banks,  25  Iiid. 
495;  Wishard  v.  Medwis,  34  Ind.  168;  Child  v.  Dodd,  51 
Ind.  484;  Copeland  v.  State,  ex  rel.,  60  Ind.  394;  JbAna  v. 
Emmert,  62  Ind,  533 ;  McQlennan  v.  Margowaki,  90  Ind.  150 ; 
McKenzie  v.  State,  ex  rel.,  80  Ind.  547;  Lee  v.  Back,  30 
Ind.  148;  Schouler  Domestic  Relations,  section  251,  and 
cases  there  cited  ;  Church  Habeas  Corpus,  section  428. 

2d.  The  appointment  of  appellee  as  guardian  of  the  per- 
Bon  and  estate  of  the  child  did  not,  of  itself,  deprive  appel- 
lant, as  the  father,  of  her  custody.  Section  2518,  R.  S.  1881,. 
is  as  follows:  "Every  guardian  so  appointed  shall  have  the 
custody  and  tuition  of  such  minor,  and  the  management  of 
such  minor's  estate  during  minority,  unless  sooner  removed 
or  discharged  from  such  trust :  Provided,  That  the  father 
of  such  minor  (or  if  there  he  ao  father,  the  mother,  if  suita- 
ble persons  respectively)  shall  have  the  custody  of  the  per- 
son and  the  control  of  the  education  of  such  minor."  If 
the  father  is  a  suitable  person,  he  has  a  right  to  the  custody 
of  his  infant  child  as  against  the  statutory  guardian.  So  the 
statute  declares  and  so  it  has  been  held.  Garner  v.  Gor- 
don, 41  Ind.  92  (104);  Johns  v.  Emmert,  supra;  Bryan  v. 
Lyon,  104  Ind.  227;  State  v.  Baldwin,  5  N.  J.  Eq.  454; 
State  V.  Clooer,  16  N.  J.. 419;  Slate  v.  Nachttvey,  43  Iowa, 
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653;  Pef^le  v.  Mereein,  3  Hill,  399;  Regina  v.  Smiik,  16 
Eng.  L.  &  Eq.  221 ;  State  v.  SmUk,  6  Maine,  462;  Pool  v. 
Gotf,  14  L.  R.  269. 

In  order  that  the  ap|>ointment  of  a  statutory  guardian 
may  be  conclusive  as  against  the  fether's  right  to  the  cus- 
tody of  hia  child,  it  must  in  some  way  appear  that  he  was  in 
court  in  such  manner  that  the  court,  in  appointing  the  guar- 
dian, must  have  passed  upon  the  question  of  his  fitness  to 
have  such  custody.     Such  is  not  the  case  here. 

3d.  Appellant's  counsel  passes  the  third  ground  upon 
which  appellee  claims  the  custody  of  the  child  with  the 
remark  t^iat  the  doctrine  of  res  adjadicata  does  not  apply  to 
habeas  corpus  proeecdinga. 

In  that  counsel  is  very  clearly  mistaken.  The  question 
of  the  custody  of  a  minor  child,  once  properly  and  finally 
adjudicated,  whether  in  a  /utbeas  corpus  proceeding  or  other- 
wise, is  settled  for  all  time,  unless  there  be  an  appeal,  and  the 
judgment  rendered  is  impregnable  as  against  a  collateral  as- 
sault. 

A  subsequent  writ  may  be  awarded,  but  upon  the  subse- 
quent hearing  evidence  will  not  be  heard  which  goes  back  of 
the  previous  adjudication.  Mercdn  v.  People,  25  Wend,  64; 
Freeman  Judgments,  section  324;  Church  Habeas  Corpus, 
section  387,  and  cases  there  cited ;  Dubois  v.  Johnson,  96  Ind. 
6  (14) ;  Tyler  Infancy  and  Coverture,  p.  291 ;  People  v. 
Mereein,  supra. 

We  think,  however,  that  the  adjudication  upon  appellant's 
application  to  have  appellee  removed  and  himself  appointed 
guardian  of  the  child  is  not  conclusive  as  against  this  pro- 
ceeding. 

These  tests  have  been  applied  in  determining  whether  or 
not  the  cause  of  action  in  two  cases  is  the  same,  and  whether, 
therefore,  an  adjudication  in  one  is  a  bar  to  the  other: 

In  the  case  of  Tui/lor  v.  Castle,  42  Cal.  367  (372),  it  was 
said:  "  The  cause  of  action  is  said  to  be  the  same  where*  the 
aame  evidence  will  support  both  actions ;  or,  rather,  the  judg- 
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meDt  ID  the  former  action  will  be  a  bar,  provided  the  evi- 
deDce  necessary  to  sustain  a  judgoieot  for  the  plaintiff  in  the 
present  action  Would  have  authorized  a  judgment  for  the 
plaintiff  in  the  former." 

That  the  cause  of  action  in  two  cases  is  the  same  is  a  test 
by  which  it  is  determined  that  an  adjudication  in  one  is  a  bar 
to  the  other.  Herman  Estoppel  and  Res  Judicata,  sections 
106,  107,  111;  Kaiiach  v.  KaOsch,  9  Wis.  529;  StoweU  v. 
Chamberlain,  60  N.  Y.  272. 

In  the  case  of  Veeder  v.  Baker,  83  N.  Y.  1 56  (160),  it  was 
said  that  a  cause  of  action  may  be  said  to  be  composed  of* 
the  right  of  the  plaintiff  and  the  obligation,  duty  or  wrong 
of  the  defendant,  and  that  it  is  sufficiently  accurate  to  say 
that  these  combined  constitute  the  cause  of  action. 

Applying  those  tests,  it  can  not  be  said  that  the  judgment 
of  the  court  in  refusing  to  remove  appellee  and  appoint  ap- 
p<.>llant  as  guardian  is  a  bar  to  tliis  proceeding, 

In  that  proceeding  what  may  be  callt'd  the  right  of  the  plain- 
tiff was  the  right  to  have  appellee  removed  and  himself  ap- 
{tiiiuted  guardian  of  the  person  and  estate  of  the  child  in  hi.o 
stead.  In  this  proceeding  the  right  asserted  on  the  part  of 
the  plaintiff  is  simply  the  right  to  have  the  custody  of  the 
child,  as  that  right  is  given  him  by  the  statute  under  which 
appellee  was  appointed.  Nor  would  the  evidence  necessary 
to  sustain  this  proceeding  or  action,  without  more,  have  sus- 
tained the  former  proceeding  or  action.  This  proceeding 
liiay  be  sustained  by  evidence  which  in  noway  affects  appel- 
lee's rights,  powers  and  duties  as  guardian  under  the  statute. 
In  that  proceeding  it  was  necessary  to  go  further,  and  show 
»nxak  cause  why  he  should  be  removed  as  such  guardian  both 
of  the  person  and  estate  of  the  ward. 

4th.  It  is  stated  in  general  terms,  as  we  have  seen,  that 
appellant  is  not  a  fit  and  suitable  person  to  have  the  custody 
and  education  of  his  daughter. 

It  is  contended  that  that  statement  is  too  general.  On  the 
other  hand,  it  is  contended  that  the  exception  to  the  return 
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is  too  general.  There  is  ground  for  both  contentions,  nnder 
the  rules  of  correct  pleading,  but  we  think  that  the  return 
should  not  be  overthrown  upon  the  ground  stated.  Doubt- 
less the  court,  upon  a  proper  motion  by  appellant,  might  have 
required  the  return  to  be  made  more  certain. 

We  hold  the  return  good,  therefore,  upon  the  one  ground 
that  it  asserts  the  unfitness  of  appellant  to  have  the  custody, 
care,  training  and  education  of  the  child.  Being  sufficient 
upon  that  ground,  it  will  stand  as  against  the  general  excep- 
tion made  to  it. 

This  brings  us  to  the  evidence.  We  do  not  think  it  neces- 
sary to  set  out  the  evidence  in  detail,  nor  to  give  an  extended 
summary  of  it.  It  is  enough  to  say  that  appellant  is  the 
father  of  the  child,  and  that  he  and  his  wife,  who  is  a  second 
wife,  without  children,  areshown,  without  conflict  in  the  evi- 
dence, to  be  persons  in  every  way  fit  and  suitable  to  be  en- 
trusted with  the  custody,  care,  training  and  education  of  the 
child ;  that  he  denies  that  he  made  any  permanent  surrender 
of  the  custody  of  the  child  to  appellee,  and  that  since  it  has 
been  in  his  custody  he,  appellant,  has  contributed  somewhat 
towards  its  support. 

On  the  other  hand,  while  it  is  shown  that  appellee's  wife 
has,  in  the  main,  done  a  mother's  part  by  the  child,  and  at  a 
-  time  when  it  most  needed  a  mother's  care,  there  is  evidence 
tending  to  show  that  she  has  discriminated,  in  some  measure, 
in  favor  of  her  own  children ;  and  it  is  shown  that  things 
have  occurred  in  the  family  that  ought  not  to  occur  in  tlie 
presence  and  hearing  of  children. 

It  is  said  by  counsel  for  appellee  that  it  could  have  been 
shown  that  appellant  is  not  in  all  respects  a  fit  and  suitable 
person  to  have  the  custody  and  training  of  his  child,  but  that 
the  court  below  regarded  it  as  unnecessary. 

If  there  is  any  thing  showing,  or  tending  to  show,  that 
appellant  is  not  a  proper  person  to  have  thecustody,  training^ 
and  education  of  the  child,  it  should  have  been  brought  for- 
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-ward  aod  showo.  While  the  law  awards  the  custody  of 
minor  childreo  to  the  &ther  as  agaiDst  the  statutory  guar- 
dian, it  is  only  when  he  is  a  fit  and  suitable  person  to  have 
such  custody.  ( 

Id  each  case  due  regard  will  be  given  to  the  feelings  and 
wishes  of  the  father,  yet  the  controlling  consideration  is  the 
-welfare  of  the  child,  and  if  a  sufficient  reason  exists  why  the 
&ther  should  not  have  the  custody  of  the  child,  it  will  be 
given  to  others  better  fitted  to  have  such  custody,  and  for  the 
training  and  education  of  the  child.  When  the  father  is  a 
fit  and  suitable  person  to  have  the  custody  and  care  of  the 
child,  he  is  entitled  to  it,  by  force  of  the  statute,  as  against 
the  statutory  guardian.  See  Janee  v.  Darnell,  103  Ind.  569 
(63  Am.  R.  546),  and  cases  there  cited ;  Bryan  v.  Lyon,  104 
led.  227  (64  Am.  R.  304),  and  cases  there  cited. 

Upon  the  whole  case,  as  presented  by  the  evidence,  we  feel 
cooBtrained  to  hold  that  the  judgment  must  be  reversed. 

Judgment  reversed,  with  costs,  and  cause  remanded,  with 
instructions  to  the  court  below  to  sustain  appellant's  motion 
for  a  new  trial. 

Filed  Oct.  22, 1887. 

DlSSENTIKO  OpixroN. 

NiBLACE,  J. — I  agree  generally  to  the  conclusion  reached 
ID  this  case,  but  can  not  concur  in  the  iotimation  given  that 
the  question  of  the  custody  of  a  minor  child  may  be  settled 
in  an  incidental  way  at  the  time,  and  as  a  part  of  the  pro- 
ceedings, when  letters  of  guardianship  over  its  [lerson  and 
estate  are  applied  fsr  and  issued. 

Ad  application  for  letters  of  guardianship  is,  in  its  nature, 
€x  parte.  If  the  question  of  the  custody  of  a  child  may  then 
be  so  settled,  I  can  not  see  upon  what  principle  such  custody 
may  not  be  determined  upon  an  application  for  the  removal 
of  a  guardian.  Such  an  application  is  an  adversary  proceed- 
ing, requiring  notice  to  the  guardian,  and  involving  a  judicial 
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inquiry.   Dibble  v.  Dibble,  8  Ind.  S07.   Such  an  inquiry  may,  | 

therefore,  be  made  to  take  a  wider  range,  and  %o  be,  hence, 
much  more  comprehensive  than  pi-oceedings  upon  an  appli-  | 

cation  for  letters  of  guardianship.       '  I 

Filed  Oct.  22, 1887.  | 

1 


No.  12,754. 
Funk  v.  Beverly. 


Slander. —  Wordu  not  AetiimabU  Per  Se. — The  words  "I  know  all  about 
that  case;  while  she  was  out  there  claiming  to  be  the  wife  of  George 
W.  Funk,  she  was  back  here  claiming  to  be  mj  wife,"  do  not  impute  a 
want  of  chastity  and  are  not  actionable  per  ae. 

Sake. — Jiatifiealiim. — Iiumfficient  Angair.^Xa  answer  by  the  publisher  ot 
libellous  words  that  he  heard  them  from  another,  and  that  it  is  true  that 
he  did  hear  them,  is  not  a  jastification ;  but  to  conEtitute  a  justification 
it  mu»t  be  averred  that  the  plaintiff  was  guilty  of  the  wrong  or  crime 
imputed  by  the  words  used. 

From  the  Warren  Circuit  Court. 

J.  G.  Pearson  and  W.  P.  Rhodes,  for  appellant. 

/.  E.  Schoonover  and  W.  B.  Reed,  for  appellee. 

Elliott,  J. — The  alleged  slanderous  words  given  ae  the- 
cause  of  action  in  the  third  paragraph  of  the  appellant's 
complaint  are  these :  "  I  know  all  about  that  case ;  while  she 
was  out  there  claiming  to  be  the  wife  of  George  W.  Funk, 
she  was  back  here  claiming  to  be  my  wife."  These  words 
do  not  impute  a  want  of  ciiastity  and  are  not  actionable  per 
ae.     Emmerson  v.  Marvel,  65  Ind.  265 ;  Schurick  v.  KoUmaK, 

50  Ind.  336 ;  K v.  U ,  20  Wis.  239.     The  court  did 

right  in  sustaining  the  demurrer  to  the  third  paragraph  of 
the  complaint. 
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The  fourth  paragraph  of  the  complaint  charges  that  the 
defeDdant  wrote  and  published  of  the  plaintifT,  among  other 
libellous  words,  the  following;  "  That  the  defendant  was  ap- 
proached by  one  Williatu  Waahburne,  who  was  then  a  single 
man  living  near  Attica,  Indiana,  and  was  told  by  said  Wash- 
burne  that  he,  Washburne,  had  been  with  said  Melissa  Funk 
at  a  camp-meeting  at  Meharry's  grove  in  the  fiill  of  1870, 
and  while  there  \te  had  taken  said  Melissa  Funk  into  a  teut 
by  themselves  and  had  laid  in  there  with  her,  and  said  Wash- 
burne  gave  the  defendant  to  believe  that  he  had  intercourse 
with  her,  and  when  defendant  asked  him  if  it  was  true  that 
he  had  intercourse  with  her,  he,  Washburne,  admitted  that 
he  bad."  Other  libellous  words  are  alleged,  but  wo  do  not 
now  deem  it  necessary  to  quote  them. 

The  first  paragraph  of  the  answer  is  intended  as  a  plea  of 
justification  and  is  addressed  to  the  entire  complaint.  It 
avers  generally  that  the  words  spoken  and  written  by  the 
defendant  were  true,  and  then  proceeds  specifically  to  affirm 
,  their  truth.  So  far  as  concerns  the  libelloils  words  quoted 
from  the  complaint,  the  specific  allegations  of  the  answer 
are  these;  "  That  he  was  also  approached  by  William  Wash- 
burne, then  a  single  man,  and  was  told  by  him  that  he, 
Washburne,  had  been  with  plaintiff  at  a  camp-meeting  at 
Meharry's  grove  in  the  fall  of  1870,  and  that,  while  there,  he 
had  taken  the  plaintiff  into  a  tent  by  themselves  and  had 
laid  in  there  with  her,  and  said  Washburne  gave,  the  defend- 
ant to  believe  that  he  had  intercourse  with  her  at  said  camp- 
meeting,  and  when  this  defendant  asked  him  if  it  was  true 
that  he  had  intercourse  with  her,  he  said  he  had." 

In  the  concluding  part  of  the  answer  it  is  alleged :  "  So 
that  all  the  words  charged  to  have  been  spoken  and  pub- 
lished by  defendant  of  and  concerning  plaintiff  were  and 
are  true  in  the  sense  in  which  it  is  alleged  they  were  spoken." 

It  is  clear  that  this  answer  does  not  aver  that  the  apjicl- 
laot  did  in  iact  have  carnal  intercourse  with  Washburne;  it 
goes  no  further  than  to  assert  that  Washburne  did  tell  the 
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<lefendaDt  that  such  iotercouree  did  take  place.  The  theory 
of  the  answer  ie,  that  the  defendant  is  justified  because  he 
repeated  what  was  told  him,  and  that  it  was  true  that  he  was 
tvld  what  he  repeated.  The  truth  of  the  charge  against  the 
appellant  is  not  affirmed;  nothing  more  is  affirmed  than  that 
it  is  true  that  Wa»<hburne  did  tell  the  dcfendaut  what  he  re- 
peated in  his  written  and  oral  statements.  There  is  no  jus- 
tification of  the  cbai'ge  against  the  chastity  of  the  appellant, 
for  there  is  no  averment  that  the  charge  is  true,  but  the 
averment  is,  in  efiect,  that  the  truth  is,  that  WasUburne  did 
spealc  to  the  defendant  the  words  which  he  repeated  to  others. 

The  theory  upon  which  the  answer  is  constructed  is  radi- 
cally unsound.  The  fact  that  the  publisher  of  libellous 
words  avers  that  he  heard  them  from  another,  and  that  it  is 
true  that  he  did  hear  them,  is  no  justification.  To  constitute 
a  justification  it  must  be  averred  that  the  plaintiflF  was  guilty 
of  the  wrong  or  crime  imputed  to  her  by  the  libellous  or 
slanderous  words.  It  is  the  charge  contained  in  the  words 
tliat  must  be  justified.  It  is  not  enough  for  the  defendant 
to  aver  that  it  is  true  that  he  did  hoar  the  wQrds  spoken,  as 
he  asserted.  If  he  repeats  the  slanderous  words  he  must  be 
prepared  to  prove  tlieir  truth  or  suffer  the  legal  con. sequences. 
An  English  author  thus  stales  the  law:  "Each  repetition 
is  a  fresh  defiimation,  and  the  defendant  by  repeating  A.  B.'s 
words  has  made  them  his  own,  and  is  legally  as  liable  as  if 
he  had  invented  the  story  himself.  The  only  plea  of  justi- 
fication which  will  be  an  answer  to  the  action  mus't  not 
merely  allege  that  A.  B.  did  in  fact  say  so,  but  must  go  on  to 
aver  with  all  necessary  particularity  that  every  word  which  A. 
B.  is  reported  to  have  said  is  true  in  substance  and  in  fact." 
Odgers  Libel  and  Slander,  172,  Our  own  cases  affirm  this 
doctrine.  Sunman  v.  Brewin,  52  Ind.  140;  De  Armond  v. 
ArTnstrong,  37  Ind,  35 ;  Johnson  v.  Stebbina,  5  Ind.  364. 

The  general  rule  is,  that  general  averments  in  a  pleading 
are  controlled  by  the  specific  statement  of  ^cts.  Reynolds 
V.  Copdand,  71  Ind.  422;  ^ate,  ex  rel,  v.  Casleel,  110  Ind. 
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174,  and  cases  cited  p.  187.  Under  this  rule  the  general 
statement  must  nece&iarily  yield  to  the  specific  allegations, 
for  they  clearly  show  that  the  original  libellous  charge  is  not 
justified,  but  that  the  justiftcation  is  of  the  truth  of  the  state- 
ment that  the  libellous  words  were  spoken  to  the  defendant 
by  Washburne.  This  rule  of  pleading  applies  with  peculiar 
iurce  to  a  plea  of  justification,  for,  as  said  in  Mull  v.  Me- 
JCnight,  67  Ind.  535,  "to  make  an  answer  in  justification 
go»d,  it  must  sjtecifically  point  out  the  acts  of  which  the  plain- 
tiff was  guilty,  that  the  court  may  see  whether  the  defendant 
was  justified  in  speaking  the  words  complained  of." 
Judgment  reversed. 

Filed  Oct.  22, 1887. 


Jones  t>.  The  State,  ex  rel.  Snodqrabs. 

Office  and  OfncEn,— Kite  to  Office.—  Qw>  Warranio.—  OivU  Rtmedy.— 
PUading. — An  infortnntion  in  the  natareof  aquo  vammto,  when  brought 
on  the  reUtinn  of  an  indiTidual  to  establish  his  right  to  an  office,  ia  re- 
garded in  [he  light  o(  a  ciyil  remedy,  for  the  determination  of  a  civil 
right,  and  ila  sufficiency  is  to  be  determined  by  tlie  rules  applicable  to 
pleadings  in  civil  actions. 

Saxb. — SugS^ima/ (^  InfontKUion. — The  information  must  contain  aucb  a 
plain  statement  of  tha  facts  which  constitute  the  grounds  of  the  relator's 
claim  as  to  make  it  affi  rm a tivelj  appear  that  he  has  title  to  tbe  office  in 
controversy. 

Plfadimo. —  Ambi^mfy. —  Denanrer. —  Jl/ofion  to  Atake  Gerlain. — Where  a 
pleading  contains  a  statement  of  all  the  facia  essential  to  constitute  a 
cause  of  action,  although  in  general  and  ambignous  terms,  it  ii  good  on 
demurrer,  but  may  be  made  more  certain  on  motion. 

CofniTT  CommBioNER. — Term  of. — jfppttea  to  Offiee,  Hot  Ui  Pcnoit. — The 
Vol.  112.— 13 


I  us     t\ 

\m  113 
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l«rm  of  countf  com mLui loner  applies  to  tho  office,  and  not  to  tlie  per- 
Bon,  and  it  ends  with  tlie  expiratba  of  each  period  of  three  yean,  re- 
gardleu  of  the  time  whea  tiie  officer  commeoced  serTice  in  the  term  to 
whicif  fae  wa»  elected. 

Same.  -  Qinfunun  in  Termt. — Ad  of  ISS5. — J.  was  elected  countj  commia- 
aioDer  in  lti82.  I!y  renson  of  the  encroachments  of  predecessors  the  term 
to  which  he  was  elected  expired  in  November,  1H83.  S.  was  elected  to- 
the  same  t«rm  in  18S4. 

Mtld,  that  ander  the  act  of  March  7th,  18S5,  S.,  as  the  commissioner-elect, 
was  entitled  to  take  poKdetiHton  and  serve  three  years,  and  to  the  end  of 
the  regular  term  of  the  diHtrict. 

Same. — Gommiasimer-ElceL — Who  is. — A  corainisBiouer  who  received  a  ma- 
jority of  the  votes  at  an  cicclion  held  according  to  law  is  a  cnnimis- 
sioner-elcct  within  the  meaning  of  the  act  of  IB60,  whether  he  has 
received  bia  certificate  of  election  or  not. 

From  the  Delaware  Circuit  Court. 

C.  E.  Shipley,  R.  8.  Gregory  and  A.  0.  SUverburg,  for  ap- 
pellant. 

/.  B.  HcMahan,  T.  F.  Roue  and  E.  3L  WhiU,  for  appellee. 

Mitchell,  J, — Tliis  wasa  proceeding  by  the  State,  on  the 
relation  of  Robert  M.  Snodgrass,  challenging  the  right  of 
Charles  E,  Joans  to  continue  in  the  office  of  county  com- 
mis.sioner  for  the  firdt  district  in  Delaware  county. 

A  demurrer  waa  overruled  to  the  oomplaint  or  informa- 
tion, the  material  averments  of  which  ai-e  that  at  the  general 
election  holden  in  November,  1884,  the  relator,  an  elector 
residing  in  the  first  conimissioner's  district  of  Delaware 
county,  and  eligible  to  the  office  of.county  commiNsioner,  was 
duly  elected,  by  receivin;;  the  highest  number  of  votes  cast 
at  such  election,  to  the  office  of  county  commissioner  for  the 
district  mentioned. 

It  is  averred  that  the  relator  was  elected  as  the  successor 
of  the  del'eddaiit,  who  was  eleeted  at  the  general  election 
holden  in  1SS"2,  and  who  ti>ok  possession  of  the  office  on  the 
18th  day  of  November,  1882,  and  whose  term  of  office,  it  is 
alleged,  expired  on  and  prior  to  the  21st  day  of  November, 
1885,  at  which  date  the  relator  received  his  certificate  of  elec- 
tion and  qualified  according  to  law. 
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The  information  ooaoludes  with  the  avenneat  that,  although 
the  relator  has  been  ready  and  willing  to  enter  upon  the  duties 
of  the  office,  the  defendant  wrongfully  and  unlawfully  usurps 
and  intrudea  into  the  same. 

It  is  ui^ed  as  an  objection  to  the  complaint  that,  instead 
of  stating  the  facts  upon  which  the  relator  bases  his  title,  or 
which  show  that  he  is  eligible  to  hold  the  office,  the  infor- 
mation merely  states  inferences  and  conclusions.  There  is 
much  force  in  the  objection. 

The  essentials  of  an  information  in  a  proceeding  snch  as 
this  are,  that  it  contain  such  a  plain  statement  of  the  facta 
which  constitute  the  grounds  of  the  relator's  claim  as  makes 
it  affirmatively  appear  that  he  has  title  to  the  office  in  con- 
troversy, so  as  to  "show  his  interest  in  the  matter."  Sec- 
tions 1133,  1134,  R.  S.  1881  ;  Meynolda  v.  State,  ex  rel.,  61 
Ind.  392. 

While  there  is  no  essential  &ct  omitted  from  the  informa- 
tion under  consideration,  the  &ct8  are,  nevertheless,  stated  in 
a  manner  entirely  too  general  to  furnish  an  example  of  good 
pleading.  It  is  alleged  therein  that  the  relator  was  an  elector 
of  the  county  of  Delaware,  residing  in  the  first  district,  and 
that  he  was  eligible  to  the  office  of  county  commissioner. 
This  averment  shows  the  eligibility  of  the  relator  in  such  a 
manner  as  to  leave  no  room  for  criticism  in  that  regard.  The 
statement  of  facts  showing  the  grounds  of  his  title  is  open  to 
more  serious  objection.  Since,  however,  the  &ct  is  stated 
that  the  relator  received  the  highest  number  of  votes  cast  at 
an  election  lawfully  held  in  November,  1884,  to  fill  the  office 
in  dispute,  and  that  he  was  duly  elected  and  qualified  as  the 
saccessor  of  the  defendant,  whose  terra  had  expired  prior  to 
November,  1885,  we  are  constrained  to  hold  that  the  infor- 
mation sufficiently  shows  the  relator's  title  to  withstand  a 
demurrer.     Parmater  v.  Slate,  ex  rel.,  102  Ind.  90. 

An  information  in  the  nature  of  a  quo  warranto,  when 
brought  on  the  relation  of  an  individual  to  establish  his  right 
to  an  office,  is  regarded  in  the  light  of  a  civil  remedy,  in- 
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voked  for  the  determination  of  a  civil  right,  and  ita  suffi- 
ciency is  to  be  determined  by  the  rules  applicable  to  plead- 
ings in  civil  actions.  High  Extraordinary  Remedies,  section 
710. 

Where  a  pleading  contains  a  statement  of  all  the  facts  es- 
sential to  constitute  a  cause  of  action,  although  such  facts  may 
be  stated  in  general,  indefinite  or  ambiguous  terms,  it  is 
nevertheless  good  as  against  a  demurrer,  notwithstanding  a 
motion  to  make  more  certain  and  specific  might  be  enters 
tained,  with  propriety.  Louisville,  etc.,  R.  W.  Co.  v.  Jonea, 
108  Ind.  551,  and  cases  cited. 

The  only  other  question  made  by.  the  appellant  relates  to 
the  ruling  of  the  court  in  overruling  a  demurrer  to  the  re- 
lator's reply  to  the  defendant's  answers. 

It  appeant  from  the  reply  that  the  board  of  commissioners 
of  Delaware  county  was  originally  organized  in  August,  1830, 
and  that  the  first  term  of  the  commissioner  for  the  first  dis- 
trict fended  in  August,  1832.  Taking  the  year  1832,  there- 
fore, as  tlie  initial  point,  and  calculating  periods  of  three 
years  consecutively  therefrom,  and  it  necessarily  follows,  re- 
gardless of  what  confusion  may  haveeusued  meanwhile,  that 
a  regular  term  of  the  office  of  commissioner  for  the  district 
in  question  expired  in  1883.  It  appears  from  the  reply  that 
the  holdings  from  1875  am)  onward  had  been  confused  and 
irregular,  and  that  when  the  defendant  took  possession  of 
his  term  in  November,  1882,  his  predecessor  had  already  oc- 
cupied two  years  of  the  terra  into  which  the  defendant  had 
been  elected.  As  the  term  of  county  commissioner  is  fixed 
by  law  in  such  a  manner  that  it  applies  to  the  office  and  not 
to  the  person,  no  amount  of  confusion  in  the  holding  can 
change  the  term,  which  expires  with  the  expiration  of  each 
period  of  three  years,  regardless  of  the  time  when  the  officer 
commenced  service  in  the  term  to  which  he  was  elected. 
Slate,  ex  rel.,  v.  Barlow,  103  Ind.  663;  Parmater  v.  State, 
ex  rel.,  supra,  and  cases  cited. 
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The  iaats  stated  ia  tLe  reply  make  it  certain  that  the  term 
ioto  which  the  defcDdatit  was  elected  expired  in  November, 

1883.  His  predecessor  had  occupied  two  years  of  the  term 
before  he  was  elected  and  admitted  to  possession.  This, 
however,  did  not  give  the  defendant  title  to  the  succeeding 
term,  or  authorize  him  to  hold  therein  longer  than  until  a 
successor  for  that  term  might  he  elected  and  qualified.  The 
relator  weis  properly  elected  as  his  successor  in  November, 

1884,  the  current  term  being  then  vacant,  except  as  the  de- 
fendant occupied  it  under  his  right  to  hold  over.  When  the 
act  of  March  7thj  1885,  took  effect,  the  defendant  was  a  com- 
missioner in  office,  whose  terra  had  expired,  and  whose  suc- 
cessor was  then  elected.  By  the  very  terms  of  the  act,  the 
relator,  as  the  commissioner-elect,  was  entitled  to  take  pos- 
session of  the  term,  and  then  "  begin  his  service  as  commis- 
sioner "  and  "  serve  three  years  and  to  the  end  of  the  regu- 
lar term  of  said  district,  and  until  lits  successor  is  elected 
and  qualified,"  so  as  to  restore  the  regular  order.  Parcel  v. 
I^ate,  ex  rel.,  110  lud.  122;  State,  ex  rel.,  v.  Barlow,  supra. 

The  effect  of  the  act  above  referred  to  was  to  give  to  com- 
missioners holding  at  the  time  of  its  passage,  whose  terms  had 
follen  into  confusion  and  had  been  wrongfully  encroached  upon, 
and  whose  successors  had  not  then  been  elected,  the  right  to  hold 
three  years  from  the  time  they  actually  commenced  service, 
and  if  that  time  expired,  leaving  a  portion  of  a  term,  they 
were  entitled  to  hold  to  the  end  thereof.  So,  also,  commis- 
sioners then  elect.,  who  had  been  crowded  out  by  encroachment, 
were  entitled  to  take  their  terms,  if  that  of  the  commissioner 
holding  had  expired,  and  they  became  entitled  to  hold  three 
years  fram  the  time  they  might  begin  ;  and  if  that  period  ex- 
pired, leaving  a  fraction,  they  were  entitled  to  hold  it  out. 
In  this  way  the  original  purpose  of  the  law  was  to  be  prac- 
tically restored. 

A  commissioner  who  received  a  majority  of  the  votes  at  an 
election  holden  according  to  law  is  a  "  commissioner-elect " 
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within  the  meaning  of  the  act  of  1885,  whether  he  had  re- 
€eiTed  his  certificate  of  election  or  not.. 

The  holding  of  the  circuit  court  was  consonant  with  the 
conclusions  above,  and  was  therefore  not  erroneous. 

-Judgment  affirmed,  with  costs. 

FUed  Oct.  20, 1S87. 
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Decedents'  Ebtates.— Cbsfs  Thxed  Against  Admintttiiilor  PatonaUy. —  Whtn 
a  (Starge  Againtt  Estate. — Where  an  adminiatratOr  is  BUed  ia  hu  indi- 
pidasi  capacity  (or  the  recovery  of  personal  property  of  which  he  hag 
taken  poeseesion  io  big  representative  capacity,  belieTing  it  to  belong 
to  the  decedent's  estate,  the  costa  which  he  incura,  in  good  faith,  in 
defence  of  the  soit,  and  which  are  taied  against  him  personally,  are  a 
proper  char^  against  the  estate. 

Same. — Raietiag  AUoimnce. — Ai-iy  in  InleraL—Oae  who  has  purchased 
real  estate  which,  there  being  ao  personal  property,  is  liable  to  be  sold 
by  the  administrator  to  make  assets  to  pay  an  allowance,  if  it  ia  a  legal 
charge  against  the  estate,  hns  such  an  interest  as  givee  him  a  right  to 
contest  its  validity. 

"Same.— EstoppeJ. —  Vendor  otuI  Pui'chaseT. — Neither  the  fact  that  his  vendor 
is  solvent,  thereby  giving  him  n  remedy  upon  bis  covenant  of  warranty, 
nor  that  the  vendor  ngrrod  to  pay  the  claim  for  which  the  allowance  is 
asked,  prevents  the  purchaser  from  resisting  the  claim ;  but  if  the  latter 
agreed  with  his  vendor  to  pay  it,  and  for  that  purpose  retained  a  part 
ot  the  purchase-money,  he  is  estopped  to  dispate  its  validity. 

From  the  Grant  Circuit  Court. 

<?.  W.  Harvey,  for  appellant. 

A.  Steele  and  R.  T.  St.  John,  for  appellee. 
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ZoLL&BS,  C.  J. — Iq  April,  1883,  appellant  filed  a  claim 
against  himself  an  administrator  of  the  estate  of  William 
Bailey,  deceased.  Id  his  sworn  statement  accompanying  the 
claim,  he  stated  that  it  was  for  $216  costs,  made  and  ad- 
judged against  him  in  an  action  by  Peter  Morton  and  his 
■wife,  Mary,  to  recover  personal  property  which  be  had  taken 
posseseioD  of,  supposing  and  believing  it  to  be  property 
of  the  Bailey  estate ;  that,  at  the  time  he  took  possession  of 
the  property,  at  the  time  the  action  was  instituted  by  the 
Mortons,  and  at  the  time  the  judgment  for  costs  was  ren- 
dered against  him,  he  was  the  administrator  of  the  estate  of 
Bailey,  and  that  he  was  such  administrator  at  the  time  he 
filed  the  claim;  that  the  costs,  instead  of  being  adjudged 
against  him  personally,  as  they  were,  should  have  been  ad- 
judged and  taxed  against  him  as  such  administrator;  that, 
in  the  defence  of  the  action,  he  acted  in  good  faith  for  the 
estate,  in  order  to  hold  the  property  aa  a  part  of  the  estate. 

At  the  following  November  term  of  the  court,  the  claim 
thus  filed  was  allowed  against  the  estate. 

At  the  same  term,  appellee  filed  a  complaint  or  motion  to 
have  the  allowance  set  aside  and  the  claim  rejected.  In  that, 
he  stated  under  oath  that  in  December,  1880,  appellaut, 
pretending  to  be  the  administrator  of  the  estate  of  Bailey, 
wrongfully  and  unlawfully  took  possession  of  the  personal 
■estate  with  the  pretence  of  administering  it ;  that  Bailey  had 
devised  all  of  his  real  estate  to  his  wife  for  life,  with  remain- 
der fo  Peter  Morton  and  his  wife,  Mary,  who  was  his,  Bai- 
ley's, granddaughter;  that,  by  a  writing  executed  by  Bailey, 
he  had  conveyed  and  transferred  his  personal  estate  to  Peter 
and  Maiy  Morton,  making  them  the  owners  and  entitled 
to  the  possession  of  the  same  ;  that  appellant,  having  so  un- 
lawfully taken  possession,  refused  to  surrender  the  property 
to  the  Mortons;  that  they  commenced  and  prosecuted  an  ac- 
tion against  him  for  the  recovery  of  the  property,  and  were 
successful ;  that,  by  the  issues  in  the  cane,  the  question  was 
raised  as  to  whether  or  not  Bailey  was  of  sound  mind  at  the 
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time  he  made  his  will  and  executed  the  bill  of  sale  of  the 
personal  property  to  the  Mortons,  and  that  that  issoe  was- 
determined  in  the  affirmative,  thus  establishing  the  validity 
of  those  instruments;  that  the  Mortons  recovered  a  judg- 
ment for  costs  against  appellant  personally,  and  not  against 
him  in  his  capacity  as  administrator,  nor  ^dinst  the  estate; 
that  in  a  subsequent  motion  in  the  case  by  appellant  tu  have 
the  costs  taxed  against  the  estate,  which  motion  the  court 
did  not  sustain,  he  stated  under  oath  that  the  action  was 
prosecuted  against  him  personally,  and  not  in  his  representa- 
tive capacity,  and  that  the  costs  were  adjudged  and  taxed 
against  him  personally,  and  not  in  his  representative  capacity. 
After  reciting  the  allowance  against  the  estate,  which  he 
alleged  was  wrongfully  procured,  appellee  further  stated,  in 
his  complaint  or  motion,  that  there  were  no  means  out  of 
which  the  claim,  if  allowed  to  stand  as  a  charge  upon  the 
estate,  could  bo  paid,  except  the  real  estate,  and  that  it  had 
heen  sold,  and  for  value  conveyed  to  Addison  Baldwin  and 
William  H.  Irwin,  and  by  them  for  value  sold  and  con- 
veyed to  him,  and  that  it  was  the  purpose  of  appellant  to 
institute  proceedings  for  the  sale  of  the  real  estate  to  make 
assets  with  which  to  pay  the  allowance. 

To  that  complaint  or  motion  by  appellee,  appellant  filed 
an  answer  in  four  paragraphs,  to  all  of  which,  except  the 
third,  which  was  a  general  denial,  the  court  below  sustained 
a  demurrer. 

The  substance  of  the  first  paragraph  is  that  Baldwin  and 
Irwin  purchased  the  real  estate  from  the  Mortons,  and  re- 
tained out  of  the  purchase-price  $216  to  indemnify  them 
against  loss  by  reason  of  the  costs  so  taxed  against  appellant ; 
that  they  sold  and,  by  a  deed  of  warranty,  conveyed  the  real 
estate  to  appellee,  and  that,  they  being  persons  of  means,  for 
any  loss  that  he  may  suffer  by  reason  of  the  allowed  claim,  be 
may  recover  upon  that  warranty;  tbnt  appellee  purchased 
the  real  estate  with  knowledge  of  the  existence  of  the  judg- 
ment for  costs,  with  knowledge  that  the  amount  of  those 


SfAY  TERM,  1887. 


Mackej  v.  Ballon. 


costs  could  aot  be  collected  from  the  estate  except  by  the 
sale  of  the  real  estate,  and  with  knowledge  of  the  retention 
of  the  money  by  Baldwin  and  Irwin. 

The  substance  of  the  second  paragraph  is,  that  after  the 
costs  had  accrued  appellee  purchased  the  real  estate  from 
Baldwin  and  Irwin,  agreed  with  them  to  pay  the  costs,  and 
for  that  purpose  retained  of  the  purchase-price  the  sum  of 
♦250. 

The  substance  of  the  fourth  paragraph  is,  that  Baldwin  and 
Irwin  purchased  the  real  estate  from  the  Mortons  after  .the 
costs  had  accrued, agreed  with  the  Mortons  to  pay  them,  and 
for  that  purpose,  with  their  consent,  retained  out  of  the  pur- 
chase-price an  amount  equal  to  the  costs;  that  at  the  time 
Baldwiaand  Irwin  sold  and  conveyed  the  real  estate  to  ap- 
pellee, they  agreed  with  him  to  pay  the  costs,  and  tliat  they 
have  not  paid  them. 

Appellant  insists  that  appellt-c  does  not  show  by  his  com- 
plaint or  motion  that  he  has  any  interest  in  the  mattir,  in 
that  he  does  not  show  that  there  is  no  personal  propiTty  that 
may  be  reduced  to  money  with  which  to  pay  the  claim.  The 
pleading  in  that  respect,  as  in  others,  is  not  very  specific  or 
certain,  but  we  think  it  sufficiently  appears  that  the  estate  is 
without  personal  property.  And  having  shown  that  there  is 
no  personal  property,  and  that,  therefore,  it  will  be  necessary 
for  tbe  administrator  to  sell  the  land  to  obtain  money  with 
which  to  pay  the  claim,  if  the  allowanc<^  shall  stand,  and  that 
he  was  threatening  to  do  so,  we  think  that  appelU-e  showed 
enough  in  that  regard  to  give  him  the  right  to  contest  the 
cUim  in  a  proper  manner. 

The  first  paragraph  of  appellant's  answer  was  not  suffi- 
cient to  withstand  the  demurrer  directed  against  it.  Ap]H:l- 
lee  had  the  right,  if  he  could,  to  protect  his  land  from  sale 
by  the  administrator  for  the  payment  of  the  claim  ;  and  that 
he  had  a  right  to  do  by  defeating  the  claim.  As  bearing  some- 
what upon  the  question,  see  Scherer  v.  Ingerman,  110  Ind. 
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So  ftx  as  shown  by  the  paragraph  of  answer  under  consid- 
eratioD,  he  waa  neither  bound  to  pay  the  claim  nor  to  allow 
Iiis  land  to  be  sold  for  the  payment  of  it,  and  afterwards 
prosecute  an  action  against  his  grantors  upon  their  warranty. 
Nor  was  he,  under  the  averments  in  the  fourth  paragraph  of 
answer,  bound  either  to  pay  the  claim  or  suffer  his  land  to 
be  sold,  and  rely  upon  the  agreement  of  his  vendors  to  pay 
tlie  costs.  There  was,  therefore,  no  error  in  the  sustaining 
of  the  demurrer  to  the  first  and  fourth  paragraphs  of  answer. 

We  thiilk  the  second  paragraph  of  the  answer  was  saffi- 
oient,and  that  the  demurrer  to  itshould  have  been  overruled. 
It  was  there  averred,  as  we  have  seen,  not  only  that  appellee 
agreed  with  his  vendors  to  pay  the  costs,  but  that  it  was  also 
agreed  that  such  payment  should  be  in  the  way  of  a-part  pay- 
ment of  the  purchase- price  of  the  land.  Having  made  those 
agreements,  we  think  he  is  estopped  to  dispute  the  validity 
of  the  claim.  This  conclusion  is  fully  sustained  by  the  case 
of  Hancock  v.  F/etning,  103  Ind.  533  (535).  For  the  error 
of  the  court  below  in  sustaining  the  demurrer  to  the  second 
paragraph  of  the  answer  the  judgment  must  be  reversed. 

The  evidence  is  not  before  us,  and  hence  we  can  not  know 
certainly  why  the  court  set  aside  the  allowance  and  rejected 
the  claim.  It  is  not  improper  to  say  that,  from  the  record 
before  us,  it  is  not  apparent  why  the  costs  should  not  be 
allowed  against  the  estate. 

The  statute  provides  that  an  administrator  shall  have  full 
power  to  maintain  any  suit  in  his  name  as  such  administrator, 
for  the  recovery  of  possession  of  any  property  of  the  estate, 
and  that  he  shall  not  he  liable  in  his  individual  cai)acit7  for 
any  costs  in  such  suit.  R.  S.  1881,  section  2291.  See,  also, 
Fvane  v.  Newfand,  34  Ind.  112 ;  Cavanaugh  v.  Toledo,  etc., 
R.  W.  a.,  49  Ind.  149. 

The  spirit  of  the  act  requires,  also,  that  the  administrator 
shall  not  be  held  pei-sonally  liable  for  costs  which  may  accrue 
in  a  defence  against  claims  of  others  to  property  which  he 
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majr  have  taken  possession  of  as  the  property  of  the  estate, 
dearly,  the  administrator  is  not  bound  to  abandon  property 
upon  every  claim  made  to  it  by  others.  It  is  his  duty  to 
protect  the  property  and  preserve  it  for  the  eatat«  by  ail 
proper  means,  including  a  proper  defence  in  a  litigation  ;  and 
for  the  costs  in  sach  a  defence  he  ought  not  to  be  made  per- 
sonally liable.  Of  course,  it  will  be  expected  tliat  in  engag- 
iog  in  or  conducting  such  defence  he  will  exercise  reasonable 
care  and  act  in  good  faith.  Here,  neither  want  of  reasonable 
care  nor  bad  faith  is  charged  upon  the  administrator.  He 
took  possession  of  the  personal  property,  as  he  alleges,  be- 
lieving in  good  faith  that  it  was  property  belonging  to  the 
estate. 

Appellee  seems  to  base  his  case  solely  upon  the  grounds 
that  the  Mortons  prosecuted  their  action  against  appellant  in 
his  individual,  and  not  in  his  representative,  capacity,  and 
that  the  costs  in  the  action  were  adjudged  and  taxed  against 
him  in  his  individual,  and  not  in  his  representative,  capacity. 
An  administrator  has  no  way  of  compelling  others,  institut- 
ing actions  of  replevin  against  him  for  personal  property,  to 
institute  them  gainst  him  as  administrator.  And  the  fact 
that  in  each  actions,  instituted  against  him  in  his  individual 
capacity,  the  costs  may  be  taxed  against  him  personally, 
would  oot  seem  to  be  a  sufficient  reason  for  not  allowing 
them  as  a  claim  against  the  estate  by  the  probate  court. 
Such  an  allowance,  doubtless,  may  be  refused  where  there  is 
bad  faith  or  culpable  negligence  in  the  bringing  of,  or  defend- 
ing against,  actions  ;  but,  as  we  have  said,  nothing  of  the  sort 
is  au£Bcieutly  charged  here.  By  what  we  have  said  we  are 
not  to  be  understood  as  deciding  or  indicating  an  opinion 
that  appellee's  land  muat  necessarily  be  sold  to  pay  the  claim, 
should  it  be  allowed  as  against  the  estate,  even  though  there 
be  no  personal  property.  That  is  a  question  not  before  us 
for  decision. 

The  judgment  is  reversed,  with  costs,  with  instructions  to 
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the  court  below  to  overrnle  the  demurrer  to  the  second  para- 
graph of  the  aoawer,  to  grant  leave  to  appellee  to  amend  hi» 
complaint  or  motion,  and  to  proceed  with  the  case  in  accord- 
ance with  this  opinion. 
FU«d  Nov.  2, 1887. 


No.  13,004. 
The  Phenix  Insubancb  Company  v.  Bukdbtt. 

FoREiaN  Ikbubajice  CoitPKSiBi.— Right  to  do  Btaintm  xn  Ihii  Slate.-~Leg- 
uJalice  Eegulaiion. — A  Slate  Legislature  han  antlioritv  to  prescribe  the 
terms  upon  wliich  foreign  insuruiice  compiinies  muj  transact  buBiness 
vitbid  tbe  State. 

BAHE.—Dati/ of  Agmta  U)  Ittlam  Money.— OomtitxUumtdily  of  S(atvU.—8octioa 
4  of  the  act  of  December  21st,  lSfl5  (aaction  37S8,  B.  8.  1881),  requiring 
the  agents  of  foreign  insurance  companies,  when  losaes  occur,  to  retain 
moneys  of  Buch  corporations  coming  into  tbeir  possession  until  the 
losses  ate  adjusted,  or  to  abide  the  event  of  a  suit,  is  conatitutioQaL 

From  the  Fountain  Circuit  Court. 

J.  McCahe  and  E.  F.  McOabe,  for  ap|«;llant. 

Elliott,  J. — There  is  bat  one  qaestion  presented  by  this 
record.  That  question  is,  however,  an  important  one,  as  it 
involves,  in  a  general  way,  the  validity  of  our  statutes  gov- 
erning foreign  insurance  corporations,  and  es[)ecially  the 
fourth  section  of  the  act  of  December  21st,  1865. 

It  may  now  be  regarded  as  settled  that  a  State  Legislature 
has  authority  to  prescribe  the  terms  upon  which  foreign  in- 
surance companies  may  transact  business  within  the  State. 
In  Paul  V,  Virginia,  8  Wall.  168,  the  court  in  discussing  the 
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^neral  subject  said,  with  reference  to  iosuraDce  corpora- 
tions :  "  Having  no  absolute  right  of  recognition  in  other 
States,  but  depending  for  such  recogaition  and  the  enforce- 
ment of  its  contracts  upon  their  asseat,  it  follows,  as  a  matter 
of  course,  that  such  asseat  may  be  granted  upon  such  terms 
and  conditions  as  those  States  may  think  proper  to  impose. 
They  may  exclude  the  foreign  corporation  entirely ;  they 
may  restrict  its  business  to  particular  localities,  or  they  may 
«xact  such  security  for  the  performance  of  its  contracts  with 
their  citizens  as  in  their  judgmeut  will  best  promote  the  pub- 
lic interest." 

In  DucfU  V.  Chicago,  10  Wall.  410,  and  Ihyle  v.  0»i(i- 
nenial  Ins.  Oo.,  94  U.  S.  535,  this  doctrine  is  reaffirmed. 
It  had,  indeed,  been  long  before  explicitly  asserted.  LaFay- 
dU  Ina.  Co.  v.  IVench,  18  How.  404.  In  three,  at  least,  of 
the  State  courts  this  principle  has  been  asserted  and  held 
to  sustain  what  are  commonly  called  the  retaliatory  laws. 
GoldamUh  v.  Hime  Im.  Co.,  62  (Ja.  379 ;  Phcenix  Ins.  Oo.  v. 
Welch,  29  Kan.  672;  People  v.  Fire  Aaa'n,  92  N.  Y.  311 
(44  Am.  Rep.  380). 

In  many  other  cases  the  laws  have  been  assumed  to  be 
valid  without  discussion.  Insurance  Oo.  v.  Brim,  111  Ind. 
281;  Granite  State,  etc.,  As^n  v.  Porter,  58  Vt.  581;  Ohio 
■V.  ifoore,  39  Ohio  St.  486 ;  State  v.  Ae«?  York  L.  Ina. 
Co.,  81  Mo.  89 ;  Slate  v.  Faitmrf^  Ins.  Co.,  1 5  Ins.  L.  J.  381 ; 
EKrman  v.  Teutonia  Ine.  0>.,  1  MeCrary  C.  C.  126;  Mutual 
Benefit  L.  Ins.  Oo.  v.  Bales,  92  Pa.  St.  352. 

There  can,  therefore,  be  no  question  as  to  the  general  right 
of  the  Legislature  to  impose  restrictions  upon  foreign  insur- 
ance companies,  and  the  only  question  here  is  as  to  the 
validity  of  the  particular  restriction  contained  in  the  act  of 
December,  1865.  The  section  of  which  we  are  speaking 
reads  thus  :  "  Whenever  any  loss  shall  occur  of  any  property 
insured  by  any  company  authorized  to  take  risks  under  this 
act,  it  shall  be  the  duty  of  the  agent  by  whom  the  insurance 
ms  made,  to  retain  in  his  possession  all  moneys  belonging 
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to  such  company,  which  may  theo  be  or  may  thereafter  com& 
ioto  his  possessioD,  until  euch  loss  is  adjusted  aud  paid: 
Provided,  That  if  suit  shall  be  commenced  by  the  party  in- 
sured, against  such  company,  the  agent  may  deposit  in  court 
double  the  amount  mentioned  in  the  policy,  to  abide  the  eveut 
of  the  suit;  or  if  the  party  insured  shall  not  commence  suit 
within  ninety  days  after  the  agent  shall  have  given  written 
notice  to  such  party  that  the  loss  will  not  be  paid,  the  agent 
may  thereafter  pay  over  to  persons  entitled,  the  moneys  of 
said  company;  and  if  any  peison  insured  by  such  company, 
meeting  with  a  loss,  shall  notify  any  other  agent  of  such  com- 
pany thereof,  it  shall  be  the  duty  of  such  i^nt  to  retain  all 
moneys  belonging  to  such  company,  which  may  then  be,  or 
may  thereafter  come  into  his  possession,  as  hereinbefore  re- 
quired of  the  agent  with  whom  the  insurance  was  effected." 
Section  3768,  R.  S.  1881. 

With  the  question  of  the  expediency  or  policy  of  this  stat- 
Qte,  the  courts  have  nothing  to  do ;  that  is,  as  has  been  again 
and  again  decided,  purely  a  legislative  question.  Eastman 
V.  State,  109  Ind.  278.  The  statute  must  stand,  unless  it  is 
plainly  in  conflict  with  some  constitutional  provision ;  for  if 
there  is  doubt  as  to  its  constitutionality,  the  doubt  must  be  re- 
solved in  favor  of  the  Legislature.  Bobinaon  v.  Schenek,  102 
Ind.  307. 

We  regard  the  provisions  of  the  statute  as  an  exercise  of 
the  authority  to  require  security  for  the  citizens  who  insure 
in  foreign  companies.  Paul  v.  Virginia,  aupra.  The  statute 
does  not  take  the  property  of  the  corpopition,  but  simply  re- 
quires that  it  shall  be  held  to  abide  the  eveut  of  a  suit  or  for 
a  limited  time.  There  is  no  taking  without  process  of  law. 
It  is  true  the  money  may  be  bound  up  until  a  judicial  deci- 
sion is  rendered ;  but,  as  is  shown  by  the  cases  to  which  we 
have  referred,  this  is  a  restriction  which  the  Legislature  may 
impose  upon  foreign  corporations  who  do  business  within  the 
State.  Whether  it  is  wise  to  do  this  or  not,  or  whether  it  is 
or  is  not  unjust,  are  questions  for  the  Legislature,  not  for  the 
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courts.  The  courts  caa  not  iDterfere  ualean  there  is  a  viola- 
tion of  some  constitutional  provision  proliibiting  the  enact- 
ment of  such  a  statute.  Beauchamp  v.  Slate,  6  Blackf.  299 ; 
Hedderich  V.  StaU,  101  Ind.  56+  (51  Am.  E.  768),  and  cases 
cited;  Cooley  Const.  Lim.  (oth  ed.)  201. 

There  can  be  no  doubt,  under  the  authorities,  that  the 
Legislature  may  require  a  deposit  as  a  condition  precedent  to 
the  right  to  do  business,  and  nothing  more  is  done  by  the 
statute  under  examination  than  to  require  an  Increase  in  the 
security  when  a  loss  actually  occurs.  This,  it  is  obvious,  is 
but  an  extension  of  the  settled  principle. 

The  cases  of  ^mes  v.  Port  Huron,  etc.,  Co.,  11  Mich.  139, 
Rockwell  V.  Nearing,  35  N.  Y.  302,  and  MaRae  v.  Hogan, 
39  Wis.  529,  are  not  in  point,  because  the  statute  does  not 
profess  to  authorize  the  taking  of  any  property ;  it  simply 
requires  that  money  shall  be  held  until  a  judicial  decision  can 
be  had.  It  does  not,  indeed,  deprive  the  company  of  the 
possession  of  the  money,  for  the  possession  of  the  agent  ia 
the  possession  of  the  principal. 

Jndgment  affirmed. 

FUed  Nov.  2, 1887. 


No.  12,958. 
Meeker  et  al.  v.  Shanks  et  al. 

Pbokissory  Note.—  StI-Off  AgavM  Aseignnr.—  Rejily  by  Atsignee.—Suffi- 
dency  (^. — In  a  sait  by  the  assignee,  after  maturitj-,  of  a  promissory 
Dote,  it  is  a  good  reply  to  an  answer  of  set-off  by  tbe  maker  against  the 
■aBigiior,  that  tbe  maker  is  indebted  to  sucli  aasignoc  ia  a  som  id  eicess 
of  that  claimed  as  a  set-off. 

Sake. — Legid  Ineepliott.—Dtlmiy  to  Pervm  Other  than  fty«. — It  is  not  es- 
sential to  the  legal  existence  of  a  promissory  oota  that  it  shonld  have 
been  delivered  to  the  peraon  named  therein  as  payee. 


Ills  SOT 
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Samk. — Sitrelut. — Inqairy. — FnauL — OuTuiileratum. — If  paper  is  eigned  for 
a  special  purpose  in  which  tb^  Bilreties  are  interested,  the  fact  that  it  b 
made  payable  to  a  particular  person  may  be  sufficient  to  pat  another 
who  takes  it  upon  inquiry;  and  if  to  take  it  will  operate  as  an  injury 
or  fraud  upon  the  sureties,  they  may  defend  against  it  for  want  of  con- 
Bid  oration. 

SuiE. — Auommodiiiion  Malcert. — fVverman  of  Pi^aer. — Where  mere  accom- 
modation makers,  hsving  no  interest  beyond  the  accommodation  of  their 
principal,  either  in  the  mode  of  raising  the  money  or  in  the  manner  in 
which  it  is  to  be  applied,  sign  a  promissoT?  note  made  payable  to  a 
named  person,  the  fact  that  without  their  consent  the  note  is  delivered 
to  another,  wittiout  any  alteration,  who  adranceB  the  money  upon  it, 
does  not  constitute  such  a  perversion  of  the  paper  at  will  defeat  it  in 
the  hands  uf  a  holder  fur  value. 

Special  Ftsotsa. — SUmet  <u  to  Material  FacU. — IWmmptioa. — Where  the 
special  finding  is  silent  in  respect  to  certain  material  facts,  it  will  he 
presumed  that  they  were  found  against  the  party  upon  whom  the  burden 
of  proving  them  rested. 

From  the  Jay  Circuit  Court. 

D.  T.  Taylor,  T.  Bailey,  W.  H.  Wmamsm,  W.  G.  LaddanA 
M.  H.  Hartford,  for  appellants. 

J.  R.  Perdieu,  J.  P.  C.  Shanks,  J.  M.  O.  Shanks  aad  C.  M. 
C.  Shanks,  for  appellees. 

Mitchell,  J. — The  coDiplaiDt  in  this  case  alleges  "that 
the  defendants,  by  their  joint  and  several  promissory  note, 
on  the  31st  day  of  December,  1881,  ninety  days  after  date, 
promised  to  pay  to  the  order  of  James  6.  Jaqua,  at  the  Citi- 
zens' Bank,  the  sum  of  two  hundred  and  fifty  dollars,"  and 
that  Jaqua  subsequently  endorsed  the  note  to  the  plaintiffs. 
A  copy  of  the  note,  which  appears  to  have  been  signed  by 
the  defendants,  is  made  an  exhibit  with  the  complaint. 

This  was  a  sufficient  averment  of  the  execution  of  the 
note  by  the  defendants,  and  the  appellants'  objection  that 
the  complaint  does  not  allege  that  they  executed  the  note  is, 
therefore,  not  well  taken. 

The  suit  was  against  Meeker  and  four  others.  Meeker  an- 
swered that  he  signed  the  note  as  principal,  and  that  his  co- 
defendants  signed  as  sureties.     He  averred  that,  although  the 
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note  was  made  payable  od  its  fece  to  Jaqua,  it  bad  nevei 
beeu  delivered  to  him,  but  tbat,  after  beiag  signed  by  all  the 
defendaDts,  it  was  left  in  the  possession  of  Meeker,  who  ob- 
tained the  amount  of  money  therein  stipulated  from  one 
MasOD,  to  whom  he  delivered  the  note,  and  that  the  latter 
transferred  it  by  delivery  to  the  plaintidk  long  after  its  ma- 
turity. The  answer  alleges  further,  that  while  Mason  held 
and  owned  the  note,  he  became  indebted  to  Meeker  for  goods 
«old  and  delivered,  to  the  amount  of  five  hundred  dollars. 
Prayer  tbat  the  indebtedness  from  Mason  to  Meeker  be 
allowed  as  a  set-ofF  against  the  note. 

The  plaintiffs  replied,  that  Meeker  was  indebted  to  Mason, 
on  account,  in  a  sum  largely  in  excess  of  the  amount  claimed 
by  the  former  as  a  set-off. 

The  appellants  contend  that  the  reply  was  insufficient  be- 
cause it  did  not  confess  and  avoid  that  part  of  Meeker's  an- 
swer which  alleged  that  the  note  had  never  been  delivered 
to  Jaqua,  and  tbat,  in  consequence,  it  never  had  a  legal 
inception  as  a  note  until  it  was  negotiated  to  Mason. 

There  is  no  merit  in  this  objection.  So  much  of  the  an- 
swer as  related  to  the  manner  in  which  the  note  had  its  incep- 
tion was  pleaded  merely  by  way  of  inducement,  in  order  to 
show  that  Meeker  occupied  such  a  relation  to  Mason,  the 
real  payee,  as  entitled  him  to  set  off  the  indebtedness  due 
him  from  the  latter.  The  plaintiffs,  in  effect,  admitted  that 
the  note  had  its  inception  as  claimed  in  the  answer,  but  they 
replied  that,  instead  of  their  assignor.  Mason,  being  indebted 
to  Meeker,  the  latter  was  indebted  to  Mason.  This  made 
their  replication  complete.     Dodge  v,  DanhaTn,  41   Ind.  186. 

The  conrt  found  specially  that  the  defendants  signed  the 
note  and  left  it  in  the  possession  of  Meeker.  The  latter,  in- 
stead of  delivering  the  note  to  Jaqua,  to  whom  it  was  made 
payable,  obtained  the  money  from,  and  delivered  the  note, 
without  any  alteration,  to  Mason.  After  the  note  matured, 
Mason  transferred  it,  by  delivery,  to  the  plaintifi^  for  a  val- 
VOL.  112.— 14 
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uable  COD  si  deration.  After  it  bad  beea  thug  transferred, 
Jaqua,  without  any  previous  knowledge  of  or  interest  in  the 
transaction,  endorsed  the  nol«  so  as  to  vest  the  title  in  the 
plaintiffs.  In  respect  to  the  set-off,  the  court  found  that 
Meeker  was  indebted  to  Mason,  and  its  conclusion  was  that 
the  plaintiSs  were  entitled  to  recover  against  all  the  de- 
fendants. 

It  is  now  contended,  on  behalf  of  all  the  appellants,  that, 
because  the  note  never  was  delivered  to  Jaqua,  to  whom  it 
was  made  payable,  it  never  had  a  legal  inception,  nor  be- 
came available  as  a  promissory  note.  Moreover,  the  sureties 
argue  that,  even  if  the  note  became  legally  operative  as  be- 
tween the  principal  and  Mason,  they  are  not  liable,  because 
the  delivery  of  it  to  Mason,  without  their  consent,  was  such 
a  perversion  of  the  paper  as  worked  a  fraud  upon  them. 

It  may  be  conceded  that,  as  a  general  rule,  a  profnissory 
note,  like  any  other  written  contract,  has  no  legal  inception, 
or  valid  existence  as  such  until  it  has  been  delivered  in  ac- 
cordance with  the  purpose  and  intent  of  the  parties.  Bnrson 
V.  Huntington,  21  Mich.  416  ;  Chipman  v.  Tucker,  38  Wis.. 
43;   aim  v.  Guthrie,  42  lud.  227  (13  Am.  R.  357). 

It  is  not,  however,  essential  to  the  legal  inception  of  a 
promissory  note  that  it  should  have  been  delivered  to  the 
person  named  therein  as  payee.  Thus,  in  Rhyan  v.  Dun- 
niffan,  76  Ind.  178,  the  defendants  made  their  note  payable 
to  one  Humble,  to  whom  it  was  presented  by  one  of  the 
makers.  Humble  refused  to  accept  it,  and  the  note  was  after- 
wards delivered,  with  the  consent/of  all  the  makers,  to  Duu- 
nigan,  who  advanced  the  money  on  it;  held,  that  in  legal 
effect  the  trniiHantion  constituted  the  paper  a  promissory  note, 
payable  to  Dnniiigan  by  the  name  of  Humble.  While  the 
note  in  suit  remained  in  the  hands  of  Meeker  it  had  no  legal 
existence  as  a  promissory  note.  As  soon,  however,  as  Mason 
advanced  the  money  upon  it,  and  took  it  as  evidence  of  the 
debt,  the  note  took  its  inception,  and  became  operative  as  a 
valid  security  for  a  loan  of  money.     Bank  of  Chenango  v. 
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Hyde,  4  Cow.  667;  2  Daniel  Neg.  lostr.,  section  1190. 
The  plaiDtiffs  could  have  maintained  an  action  upon  it, 
without  the  endorsement  of  Jaqua,  by  alleging  and  proving 
the  facts.  Leaphardt  v.  Shan,  5  Blackf.  278  ;  ifcKinney  v. 
Harter,  7  Blackf.  385. 

This  disposes  of  the  case  so  &r  as  Meeker,  the  principal,  is 
coDCerned.  Concerning  the  sureties,  it  may  be  said  the  fiicts 
leave  it  plainly  to  be  inferred  that  they  signed  the  paper  aud 
left  it  in  [he  hands  of  Meeker,  intending  thei-eby  to  enable 
him  to  raise  money  upon  it  for  his  use.  This  made  them  ac- 
commodation makers.  True,  the  sureties  supposed  and  in- 
tended that  the  money  would  be  obtained  from  Jaqua,  to 
whom  the  note  was  made  payable ;  but  it  does  not  appear  that 
they  bad  any  interest,  either  personal  or  pecuniary,  that  the 
money  should  be  obtained  from  Jaqua  rather  than  from  Mason. 
They  are,  therefore,  within  the  rule  that  an  accommodation 
maker,  who  has  no  other  interest  to  subserve  in  signing  paper 
for  another,  except  to  enable  the  person  for  whose  accommo- 
datioD  the  paper  is  signed  to  obtain  the  money,  can  not  com- 
plain that  the  paper  was  diverted,  so  long  as  nothing  more  is 
done  than  to  make  it  available  for  the  very  purpose  for  which 
it  was  signed. 

That  accommodation  paper  is  made  payable  to  a  particular 
persoD  does  not,  without  more,  prevent  the  person  to  whom 
it  is  entrusted,  and  for  whose  accommodation  it  was  made, 
from  obtaining  the  money  from  another.  Unless  the  sureties 
have  some  interest  beyond  the  mere  accommodation  of  their 
principal.any  person  may  assume  that  it  is  an  accommodation 
to  the  makers  of  the  [laper  to  advance  the  amount  of  money 
which  it  calls  for.  Accordingly,  where  an  accommodatipa 
note  was  signed  by  a  surety,  aud  made  payable  to  the  presi- 
dent and  directors  of  the  Rutland  bank,  the  bank  having  re- 
fused to  discount  the  paper,  it  waa  held  that  it  was  not  per- 
verted by  being  delivered  to  a  third  person  as  collateral 
aecnrity,  the  court  saying,  in  substance,  that  it  was  imma- 
terial to  the  surety  who  advanced  the  money,  so  that  the  per- 
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son  for  whose  accommodatioD  he  signed  obtaiaed  the  benefit 
of  it.  Batik  of  Rutland  v.  Buck,  5  Wend.  66 ;  Beed  v. 
Trentman,  53  Ind.  438 ;  Fetiera  v.  Munck  Nat'l  Bank,  34 
Ind.  251  (7  Am.  R.  225). 

The  rule  seems  to  be,  that  if  the  paper  has  accomplished 
substantially  the  purpose  contemplated  in  the  accommodation, 
that  is  enough  to  entitle  a  holder  for  value  to  recover- 
Where,  therefore,  as  in  thb  case,  it  does  not  appear  that 
the  makers  had  an;  pecuuiary  interest  in  the  particular  ose 
that  was  to  be  made  of  their  names,  or  in  the  manner  in 
which  the  paper  was  to  be  applied,  or  in  the  mode  or  plan 
of  raising  the  mouey,  it  is  immaterial  that  the  paper  has  not 
been  used  in  exact  conformity  with  the  original  design.  Lord 
V.  Ocean  Bank,  20  Pa.  St.  384 ;  Arnold  v.  Campbell,  18  Cent. 
L.  J.  289 ;  1  Daniel  Neg.  Instr.,  section  792. 

If  thn  paper  was  signed  for  a  special  purpose  in  which  the 
sureties  were  interested,  the  fact  that  it  is  made  payable  to  a 
particular  person  may  be  sufficient  to  put  another  who  takes 
it  upon  inquiry;  and  if  to  take  it  would  operate  asan  injury 
to  or  fraud  upon  the  sureties,  the  latter  may  defend  against  it 
for  want  of  consideration.  Armstrong  v.  Gook,  30  Ind.  22; 
Johnston  v.  May,  76  Ind.  293 ;  Heeg  v.  Weiffand,  33  Iftd. 
289 ;  Jeffries  v.  Lamb,  73  Ind.  202. 

There  is  nothing  in  the  findings  to  show  that  there  was 
any  fraudulent  perversion  of  the  paper  tn  this  case. 

The  appellants  complain  that  the  special  finding  is  silent 
in  respect  to  some  material  facts  which  were  in  issue.  So  it 
is,  but  they  were  isHues  in  respect  to  which  the  appellants 
had  the  burden.  The  presumption,  therefore,  is  that  upon 
those  issues  the  court  found  against  them.  ilUchell  v.  Qtl- 
glazier,  106  Ind.  464;  Stix  v.  Sadler,  109  Ind.  254.  There 
was,  heuce,  no  ground  for  a  venire  de  novo. 

The  judgment  is  aflBrmed,  with  ooste. 

Filed  Not.  1, 1887. 
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No.  12,909. 

Warren  et  al.  v.  Sobn  et  al. 

UnTES.— Aiortly  (^  Liens  for  Labor  and  Royaitj/.—OorMUiUiimatit^  of  Statule 
OinHp.— Section  5471,  B.  8,  1881,  giving  minera  and  otiier  persons 
employed  in  and  about  coal  mines  a  prior  lien  on  the  mining  properly 
[orirork  and  labor,  and  land'ovners  a  prior  lien  for  royalty,  is  not  in 
conSict  with  any  provision  of  ths  CoQEtitiition  of  this  State  or  of  the 
Ciiited  Slatee. 

Sake. — Mortgage  of  Mining  I^operty.—Righa  ef  Mortgagee. — ^D(i«.^The 
provisions  of  section  5471,  mpra,  enter  into  and  liecome  a  part  of  mort- 
gages executed  upon  coal  mining  property,  and  the  loortgagees  acquire 
liens  subject  to  such  statutory  liens  as  muy  thereafter  attach  for  work 
and  labor  performed  and  fur  royalty,  and  with  notice  that  the  latter 
liens  will  be  prior  and  paramount. 

SpBciaL  FiSDiHa. — Eieeptioa  to  Gonetatiaiu  of  Lav.  —Admimon  a*  to  Facte. 
— An  exception  merely  to  the  conclusions  of  law  upon  a  special  find- 
ing of  facts  admits  that  the  facts  have  t>een  correctly  found. 

From  the  Vanderburgh  Superior  Court. 

P.  Sfaier,  J,  8.  BueKanan,  G.  Buehanan  and  S.  B.  Vance, 
tor  appellants. 

A.  a  Tanmr,  W.  Wllrdand,  R.  C.  Wilkinaon  and  W.  H. 
Qudgd,  for  appellees. 

HoWK,  J. — The*  only  error  whereon  the  appellants,  de- 
tendants  below,  rely  for  the  reversal  of  the  judgment  or 
decree  hei-eia  is,  that  the  trial  court  erred  in  its  conclusions 
of  law  upon  its  special  finding  of  facts. 

The  facts  specially  found  by  the  court  were  substantially 
as  follows: 

1.  At  the  times  hereinafter  mentioned,  the  "Evausville 
Ejcho  Mining  Company  "  was  a  corporation  organized  pur- 
suant to  the  laws  of  Indiana,  owning  and  operating  a  coal 
mine  in  Vanderburgh  county,  Indiana. 

2.  On  the  first  day  of  December,  1883,  said  mining  com- 
pany executed  a  mortgage  to  William  Warren,  trustee,  on 
the    property  described   in  Baid    Warren's  cross  complaint 
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berein  as  follows,  to  wit:  All  the  right,  title  and  interest  of 
said  company  in  a  certain  leasehold,  created  by  virtue  of  a 
lease  executed  by  Herman  Wessel  on  the  27th  day  of  No- 
vember, 18S3,and  recorded  la  lease-record  No.  3,  pages  352, 
-353  and  354,  of  Vanderburgh  county,  Indiana,  as  follows,  to 
■wit:  Lots  numbers  27  and  28  of  Maxwell's  subdivision  of 
the  south  half  of  section  17,  and  the  southeast  quarter  of 
the  southeast  quarter  of  section  18,  township  6  south,  range 
10  west,  Vanderburgh  county,  Indiana ;  also,  the  surface  of 
two  acres  of  said  lot  No,  27,  for  the  shaft  and  improvemeuts 
erected  and  to  be  erected  thereon,  said  two  acres  being  more 
particularly  described  as  follows:  (Description  omitted). 
Also,  all  engines,  boilers,  machinery,  tools,  appliances,  ap- 
paratus, buildings  and  fixtures  on  said  leasehold,  and  all 
coal-cars,  wagons,  horses,  mules,  rights,  credits,  franchises 
and  property  of  every  kind  and  nature,  held  and  owned  by 
said  company,  to  secure  the  payment  of  100  bonds  of  $100 
each,  payable  ten  years  from  their  date,  with  eight  per  cent, 
interest  payable  semi-annually,  and  coupons  were  attached 
for  such  interest,  all  payable  at  the  First  National  Bank  of 
Evaosvillc.  By  the  terms  of  said  bonds,  it  was  provided 
that,  if  the  interest  was  not  paid  when  due,  then  the  prin- 
•cipal  should  become  due  and  payable.  Said  coupons  Jailing 
due  December  1st,  1885,  are  due  and  unpaid,  although  pay- 
ment thereof  has  been  duly  demanded,  and  the  principal 
thereof  remains  wholly  unpaid.  Said  bonds  are  owned  and 
held  as  follows :  Adam  Schmidt  and  Herman  Rehrman,  each 
20  bonds ;  Herman  Wesael  and  Margaret  Mane,  each  8  bonds ; 
Kooster  and  Korff,  38  bonds;  and  John  Toranelle,  6  bonds. 
3.  On  the  1st  day  of  May,  1885,  said  mining  company 
executed  a  second  mortg^e  on  the  same  property  hereinbe- 
fore described  to  Koester  and  Kor£F  to  secure  the  payment 
of  a  promissory  note  of  that  date,  far  the  sura  of  $6,738, 
executed  by  said  company  and  made  payable  to  the  order  of 
said  Koester  'and  Korff  one  year  after  dat^-,  with  seven  per 
cent  interest  payable  semi-annually,  and,  if  not  paid  within 


MAY  TERM,  1887.  215 

Waneo  eloLv.  Sohn  tl  at 

thirty  days  after  due,  the  principal  to  become  due  and  paya- 
ble, the  amount  of  the  note  to  bear  interest  from  April  1st, 
1885,  waiving  relief  from  valuation  or  appraisement  laws, 
and  providing  for  attorneys'  fees.  Said  note  and  the  inter- 
est payable  December  1st,  1885,  remain  due  and  wholly  un- 
paid, amounting,  principal  and  interest,  to  the  sum  of  $7,052, 
and  $352  as  on  attorney's  fee,  the  total  sum  being  $7,404. 

4.  On  the  9th  day  of  July,  1885,  Clara  Weigel  purchased 
for  a  valuable  consideration  and  became  the  owner  of  100 
shares  of  the  capital  stock  of  said  miuing  company,  and  re- 
mains at  this  time  the  owner  and  holder  thereof.  This  find- 
ing shall  in  no  wise  prejudice  the  right  of  said  Clara  Weigel 
iu  aoy  litigation  which  may  hereafter  arise  between  her  and 
Koest«r  and  KorET,  or  their  assigns. 

5.  During  the  mouths  of  October  and  November,  1885, 
the  following  named  minors  and  other  persona,  employed 
and  working  in  and  about  the  coal  mine,  performed  work 
and  labor  in  and  about  the  mine  of  said  company,  situate 
on  the  real  estate  hereinbefore  described,  and  duly  filed,  in 
the  proper  office,  notice  of  their  intention  to  hold  a  lien  for 
the  several  amounts  due  them,  and  performed  all  the  acts 
required  by  se({tion  5471,  R.  S.  1881,  to  acquire  a  lien  on 
the  mine,  machinery,  fixtures,  etc.,  of  said  mine,  for  the 
)iayment  of  said  amounts  due  them  as  aforesaid.  No  part 
of  said  amounts  has  been  paid;  and  the  names  and  amounts 
due  are  as  follows,  to  wit:  Benjamin  Sohn,  $76.50.  (Here 
follow  the  names  of  forty-six  other  persons,  which,  with  the 
sums  set  opposite  their  respective  names,  varying  in  amount 
from  $101  to  $1.03,  we  omit.) 

6.  The  following  persons  performed  work  and  labor,  in 
and  about  said  mine,  of  the  following  kind,  to  wit:  By 
hauling  coal  from  said  coal  mine  to  consumers  thereof  in  the 
neighborhood,  part  of  them  using  wagons  belonging  to  said 
mining  company,  but  all  of  them  using  their  own  horses  to 
draw  the  same ;  said  labor  was  performed  within  two  months, 
and  due  notice  of  intention  to  hold  lien  was  filed  in  the 
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proper  office,  and  said  debts  remaiD  unpaid,  as  follows ;  John- 
Stotefer,  f  12.82;  Henry  Korff,  $20.49;  John  C.  Stubbs,. 
$26.25,  and  John  Hitob,  |12.75. 

7.  Kratz  Bros,  performed  work  aud  labor,  in  and  about 
said  mine,  of  tbe  foUowiog  kind,  to  wit ;  Tbey  removed  a 
pump  from  said  miue  aod  made  repairs  thereto  at  their 
foundry,  and  replaced  and  fiistened  the  pump  m  repaired  into 
the  mine,  for  which  there  is  due  them  the  sum  of  $109.70; 
and  said  repairs  were  made  within  two  months,  and  for  the 
same  they  gave  due  notice  of  their  intention  to  hold  a  lien, 
and  recorded  tbe  same  in  the  proper  office,  under  the  statute- 
mentioned. 

8.  The  following  persons  were  the  owners  of  the  land 
from  and  under  which  said  mining  company  took  out  coal 
within  two  months,  and  gave  notice  of  their  intention  to- 
hold  a  lien  therefor,  and  prooui-ed  the  same  to  be  duly  re- 
corded in  the  proper  office,  and  the  royalty  due  the  said 
parties,  which  remains  wholly  unpaid,  is  as  follows:  Henry 
Wessel,  $47.34,  and  Clara  Weigel,  $74.96. 

9.  Ten  per  cent,  is  a  reasonable  attorney's  fee  due  said 
claimants  for  the  several  claims  described  in  the  fijlh,  aixth, 
Beventh  and  etffktk  findings  above  written. 

Upon  the  foregoing  &Gts,  the  court  stated  its  coDclneions 
of  law  as  follows : 

"  I.  Benjamin  Sohn  and  the  persons  described  in  the  Jijlh, 
eix^  and  seventh  findings  of  fact,  as  above,  have  and  hold 
the  first  and  pararaoant  lien  on  the  said  coal  mine,  and  all 
machinery  and  fixtures  connected  therewith,  including  scales, 
coal  bank  cars  and  everything  used  in  and  about  said  mine. 

"  2.  The  owners  of  the  land  described  in  the  eigbih  find- 
ing of  feet,  as  above,  have  a  lien  cm  the  same  property  for 
the  amounts  due  them  as  therein  mentioned,  but  said  lien  is 
inferior  to  the  claims  of  BL-iijamin  Sohn  ei  al. 

"3.  The  persons  described  as  bond  holders,  in  the  second 
finding  of  fects,  are  entitled  to  a  lien  on  the  mortgaged  pi-op- 
erty  for  the  payment  of  their  debts,  but  the  said  lien  is  sub- 
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ject  Bod  iaferior  to  the  Ilea  of  the  mining  and  royalty  claims 
above  described. 

"  4.  Tbe  mortgagees  Koester  and  Korff  are  entitled  to  a 
lien  on  the  mortgaged  property  for  the  mortgage  debt  abo%'e 
described  in  the  third  finding  of  facts,  but  the  said  lica  ia 
subject  aii4  inferior  to  the  lien  of  said  bond  holders,  above 
mentioned. 

"  5.  And  the  court  further  finds,  that  all  the  said  lieu 
holders  are  entitled  to  personal  judgments  against  the  said 
mining  company  for  the  amounts  due  them,  and  to  a  sale  of 
the  property  above  described,  as  subject  to  their  liens,  for  the 
satisfaction  of  their  claims,  the  proceeds  of  the  sale,  after  the 
payment  of  the  costs  of  sale  and  of  these  actions,  to  be 
applied  to  said  debts  in  the  order  declared  herein. 

(Signed)  "AzEo  Dyer,  Judge." 

Over  appellants'  exceptions  to  its  conclusions  of  law,  the 
court  rendered  its  final  judgment  and  decree  thei'eon  and  ia 
accordance  therewith.  This  appeal  is  jointly  prosecuted,  and 
errors  are  jointly  assigned  here,  by  Warren,  trustee,  by  the 
holders  of  the  bond^  issued  by  the  mining  company,  and  by 
the  junior  mortgt^  creditors,  Koester  and  Korff. 

It  is  manifest,  we  think,  from  the  conclusions  of  law  herein, 
that  they  are  and  must  be  rested  upon  the  trial  court's  con- 
struction of  the  provisions  of  section  5471,  mtpra,  in  force 
since  May  Ist,  1879.  This  section,  so  far  as  applicable  to  the 
cqae  now  under  consideration,  reads  as  follows : 

"In  all  coal  mines  in  this  State,  the  miners  and  other  per- 
sons employed  and  working  in  and  about  the  mines,  and  the 
owners  of  the  land  and  others  interested  in__tlie  rental  or 
royalty  on  the  coal  mined  therein,  shall  have  a  lien  on  said 
mine  and  all  machinery  and  fixtures  connected  therewith, 
including  scales,  coal  bank  cars,  and  everything  used  in  and 
about  the  mine,  for  work  and  labor  performed  within  two 
months,  and  the  owner  of  the  land,  for  royalty  on  coal  taken 
out  from  under  his  land,  for  any  length  of  time  not  exceed- 
ing two  months ;  and  snch  liens  shall  be  paramount  to  and 
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have  priority  over  all  other  liens,  except  the  lien  of  the  State 
for  taxes ;  and  such  liens  shall  have  priority,  as  against  each 
•other,  in  the  order  ia  which  they  accrued,  and  for  labor  over 
that  for  royalty  on  coal." 

The  trial  court's  cuuclusions  of  law,  upon  the  &ctB  specially 
fouad  herein,  it  will  be  observed,  are  in  strict  harmoay  with 
the  exact  letter  of  the  statutory  provisions  above  quoted ; 
and,  therefore,  there  can  be  no  error  in  such  conclusions  of 
law,  unless  it  can  be  correctly  said  that  such  statutory  pro- 
visions coDtraveae  the  fundamental  laws  of  the  land,  Fed- 
eral or  State,  and  are  unconstitutional,  invalid  and  void. 
Appellants  are  in  no  condition  to  call  in  question  here  any 
of  tlie  fiicts  specially  found  by  the  court;  for  it  is  settled  by 
all  our  decisions  that,  by  their  exception  to  the  conclusions 
of  law  and  the  error  predicated  thereon,  they  admit  that  the 
facts  of  the  case  have  been  fully  and  correctly  found  by  the 
«ourt.  Robimon  v.  Snyder,  74  Ind.  110;  Fairbanks  v. 
Meytrs,  98  Ind.  92;  Bms  v.  EUioU,  105  Ind.  517;  Wynn.  v. 
Trey,  109  Ind.  250. 

It  will  be  observed  further,  that  there  is  no  controversy 
here  between  the  labor  creditors  and  the  rayalty  creditors  of 
the  mining  company,  as  against  each  other,  upon  the  ques- 
tion of  the  priority  of  their  respective  liens.  AH  these 
creditors  are  content,  so  far  as  the  record  shows,  with  the 
court's  conclusions  of  law,  or,  at  least,  they  make  no  com- 
plaint here  of  any  of  such  conclusions.  Appellants,  as  we 
have  seen,  were  mortg^e  creditors  of  the  mining  company, 
and  the  liens  of  their  mortgages  upon  its  mining  property, 
as  found  by  the  court,  attached  thereto  some  time  before  and 
were  in  foree  at  the  time  the  statutory  liens  of  the  appellees, 
for  thoir  labor  or  royalty,  as  found  by  the  court,  had  attached 
to  such  property.  It  is  contended  by  appellants'  counsel, 
that  to  interpret,  construe  and  apply  the  statutory  provisions 
above  quoted,  according  to  their  literal  import,  to  the  mat- 
ters in  controversy  heroin,  as  the  trial  court  manifestly  did, 
was  clearly  erroneoas,  in  that  the  action  and  decision  of  the 
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court  in  the  premises  resulted  to  divesting  the  mortgage 
liens  of  the  appellants  which  ought*  to  have  been  allowed 
priority  over  the  statutory  liens  of  appellees,  under  the  &cfs 
and  circumstauoes  of  this  case  as  found  by  the  coart.  Coun- 
sel claim  that  the  mortgage  creditors  in  this  case  have  lieus 
upon  the  property  of  the  miuiog  corporation  older  than,  and 
prior  in  point  of  right  and  equity  to,  the  statutory  liens  of 
appellees,  for  labor  or  royalty,  upon  such  property,  which  ac- 
crued and  attached  thereto  subsequently  to  the  execution  of 
tbe  mortgages  to  the  appellants  herein. 

It  is  a  mistake  in  the  use  of  words,  we  think,  to  say  that 
the  trial  court's  conclusions  of  law  herein,  in  favor  of  ap- 
pellees, divested  the  mortgage  liens  of  the  appellants.  On 
the  contrary,  it  may  be  fairly  said  that  appellants  acquired 
their  mortgage  liens  on  the  property  of  the  mining  company 
with  knowledge  of  the  U3<;a  and  purposed  to  which  such  prop- 
erty "was  applied  by  its  corporate  owHer,  and  with  notice  tliat, 
under  the  statutory  provisions  above  quoted,  the  mortgaged 
property  was  liable  to  be  subjected  to  afler-acquired  liens 
for  labor  or  royalty,  which  liens  would  be  ''  paramount  to 
and  have  priority  over "  their  mortgage  liens.  The  cor- 
porate name  of  the  mortgagor,  and  the  character  and  de- 
scription of  the  mortgaged  property,  were  such  as  clearly 
indicated  to  the  mortgagees,  and  those  claiming  under  them, 
that  such  property  was  intended  to  be  used,  and  conid  only 
be  used  by  its  owner,  in  its  coal  mines  in  this  State,  for  the 
purposes  of  mining  coal.  The  mortgage  to  Warren,  trustee, 
under  which  the  bond  holders  claimed,  and  the  mortgage  to 
Koeflter  and  Korff  were  both  executed  by  the  mining  cor- 
poration, as  shown  by  the  court's  special  finding  of  facts, 
more  than  four  years  after  the  statutory  provisions  above 
quoted  took  effect  and  were  in  force.  Under  repeat«d  de- 
cisions of  this  court  it  must  be  held,  therefore,  that  these 
statutory  provisions  entered  into  and  formed  a  part  of  such 
mortgages,  and  that  appellants  acquired  their  mortgage  liens 
on  the  mortg^ed  property  subject  to  such  statutory  liens  as 
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might  thereafter,  in  the  vicissitudes  of  the  mortgagor's  busi- 
ness, attach  to  sach  pro^rty  for  work  and  labor  performed, 
or  for  royalty,  aod  with  Dotice  that  the  latter  liens  would, 
under  the  statute,  "  be  paramount  to  aud  have  priority  over" 
their  mortgage  liens.  Bryaon  v.  ifeCreary,  102  I«d.  1 ;. 
Edwards  v.  Johnnon,  105  lad.  694;  Long  v.  Straus,  107 
Ind.  94;  Ovm.  School  Tp.  v.  Hay,  107  Iiid.  351. 

Appetlaits'  counsel  claim  that  the  statutory  provisions- 
heretofore  quoted  are  in  coaflict  with  sectioa  23  of  article 
1  of  our  State  Constitution,  which  declares  that  "  The  Gen- 
eral Assembly  shall  not  grant  to  any  citizen,  or  class  of  citi- 
zens, privileges  or  immunities  which,  upon  the  same  terms, 
shall  not  equally  belong  to  all  citizens."  Section  68,  R.  S. 
1881.  Counsel  further  claim  that  such  statutory  provision* 
contravene  so  much  of  section  1  of  article  14  *of  the  Fed- 
eral Constitution  as  declares  in  effect  that  no  State  shaU 
"  deny  to  any  person  wiftbia  its  jurisdiction  the  equal  protec- 
tion of  the  laws."  Section  39,  R.  S.  1881.  We  can  not  see,, 
however,  that  the  statutory  provisions  quoted  are  in  conflict 
with  either  one  of  the  declarations  of  our  fundamental  laws, 
State  or  Federal,  cited  and  relied  upon  by  appellants'  coun- 
sel. Certmnly  it  can  not  be  said,  with  any  degree  of  legal 
accuracy,  that  these  statutory  provisions  deny  to  any  person 
within  the  jurisdiction  of  this  State,  in  any  manner  or  to 
any  extent,  the  equal  protection  of  the  laws.  Nor  can  it  be 
correctly  said,  we  think,  that  the  General  Assembly,  in  or 
by  the  enactment  of  such  statutory  provisions,  has  granted 
to  any  citizen,  or  class  of  citizens,  privilcf^es  or  immunities 
which,  upon  the  same  terms,  do  not  equally  belong  to  all 
citizens.  We  do  not  doubt  that  if  appellants,  or  any  one  or 
more  of  them,  had  performed  work  and  labor  in  and  about 
the  mortgagor's  coal  mines,  they  might  have  acquired  liens, 
under  the  statutory  provisions  quoted,  in  the  same  manner 
and  upon  the  same  terms  as  the  appellees  acquired  their  liens, 
and  of  equal  priority  therewith.  As  applied  to  the  facts  of 
this  case,  as  found  by  the  trial  court,  we  are  of  opinion  that 
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the  statutory  provisions  above  quoted  are  not  repugnant  to 
or  )Q  conflict  with  any  provision  of  our  fundamental  laws, 
Stat«  or  Federal,  and  are  a  constitutional  and  valid  expres- 
sion of  the  legislative  will  upon  the  sultject-matter  of  such 
statutory  provbions. 

A^  we  have  already  said,  the  trial  court  manifestly  rested 
its  conclusions  of  law  upon  these  statutory  provisions  accord- 
Jog  to  their  literal  import ;  and  in  this,  we  think,  upoa  the 
&cte  of  this  case  as  specially  found  by  the  court,  there  was 
no  error.  Whether  the  fiicts  of  the  case  were,  or  were  not, 
correctly  found  by  the  trial  court,  are  questions  not  presented 
by  the  record  now  before  us,  and,  therefore,  they  are  not 
considered.  We  have  found  no  error  in  such  record  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Nov.  3,1887. 


Haeman  et  al.  v.  Moore  et  al. 


lit  m 

lU   IM 

tst  n» 


CoKraACT.— FiM-  Ddivery  of  Firaorud  I^ojierty.— Action  far  Sreaeh. — Com- 
plainL — Avenaeat  iHal  Dtbl  it  Diu  and  Unpaid. — Where  a  contract  requires 
the  deliverr  of  personal  propenj,  a  complaint  thereon  nlleging  a  de- 
mand for  the  propert/  and  a  refiisal  to  deliTer  it,  whereby  the  defend- 
ant has  become  indebted  to  the  plaintiff  in  a  named  sum,  siiffictcnlly 
state*  a  cause  of  action  for  the  breach  ot  the  contract,  without  averring  _ 

that  the  debt  remains  due  and  unpaid.  IIS   ^jl 

Same.— Laue.— ftweJeiU   ChadUio-u.— Averment  of  fV/ormaiK*.  —  A   com-      ^-4^ 
plaint  against  a  leSHCe,  to  recover  for  a  breach  of  the  contract,  need  not 
Allege  that  the  lessor  hae  performed  on  his  part,  where  it  appears  that, 
by  the  terms  of  the  lease,  the  ri^ht  of  action  does  not  depend  upon  an/ 
precedent  conditions  lo  be  performed  by  him. 
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JuDOMKNT. — BtBum  cf. — JiirMdidton  isf  Penan. — Appuaranat. — GnHpfmiK. — 
A  com  pi  aiDt  to  review  &  judgment,  od  thefcround  that  the  court  acquired 
no  JDfitdiction  over  the  person  of  the  defendant,  is  bad  if  tbe  record 
shows  an  appearHnce  bf  or  for  the  defeiidanL 

S4MB.— H-mittiiinff  bg  i'lirlylo  Sei  Aside. —  CoiiaUrai  AOaeL—WaUen  Dehors 
tJte  Becord,^V/heni  the  record  of  a.  court  of  geberal  jurisdiction,  either 
atGrinatively  or  by  rhe  presumptions  which  attach  to  it,  shows  that  a 
judgment  has  been  rendered  against  a  part;  over  whom  the  court  had 
acquired  juriudictioD,  any  attack,  the  sole  purpose  of  which  is  to  have 
the  judgment  declared  void,  bj  showing  matters  dehon  the  record,  is  k 
collateral  attack  and  can  not  be  made  bv  a  party  to  the  judgment 

Same. — JariaduAioa.^UnaiUhonMd  Appearante. — Where  the  record  shows- 
that  tbe  court  acquired  jurisdiction  over  the  person  of  tbe  defendant 
by  an  appearance  and  answer,  the  mere  fact  the  latter  signed  the  paper 
purporting  to  be  an  answer  out  of  court  and  left  it  in  the  posseseioD  of 
the  plaintiff's  attorney,  who  filed  it  in  his  absence,  wherefore  it  is 
alleged  that  the  judgment  is  void  (or  want  of  jurisdiction,  does  not 
entitle  him  to  have  the  judgment  set  aride. 

From  the  Warren  Circuit  Court. 

J.  McGabe  and  E.  F.  McCabe,  for  appellants. 

C.  V.  McAdama  aud  7\  C.  Moore,  for  appellees. 

Mitchell,  J. — The  first  paragraph  of  the  complaint  id 
this  case  ia  in  the  nature  of  a  bill  to  review  the  proceedings 
and  judgment  of  the  Warren  Circuit  Court,  had  and  ren- 
dered in  an  action  wherein  the  appellees,  as  executors  of  the 
last  will  and  testament  of  Jacob  Harman,  deceased,  recov- 
ered a  judgment  against  the  appellants  for  seven  thousand 
dollars  and  upward.  This  paragraph  seeks  a  review  on  the 
ground  that  there  is  error  of  law  apparent  upon  the  fece  of 
the  record,  in  that  the  complaint  did  not  state  feots  8u£B- 
cieut  to  constitute  a  cause  of  action,  and  upon  the  further 
ground  that  the  court  did  not  have  jurisdiction  over  the  per- 
sons of  the  defendants. 

The  second  paragraph  seeks  to  set  aside  the  judgment  and 
declare  it  void  for  tbe  want  of  jurisdiction  over  the  persons 
of  the  defendants,  on  account  of  which  the  plaintifife  say  the 
proceedings  aud  judgment  ought  to  be  reversed  and  set  aside. 
A  complete  transcript  of  the  pleadings,  proceedings  and 
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judgment  thus  brought  in  question  is  exhibited  with,  and 
tnade  a  part  of,  each  pai'agraph  of  the  complaint. 

The  original  action  is  founded  upon  a  lease,  by  the  terms 
of  which  Jacob  Harman,  m  his  lifetime,  demised,  for  a  cer- 
tain rent  therein  reserved,  various  traote  of  laud,  aggregating 
over  one  thousand  acres,  situate  in  Warren  county,  to  An- 
thony Harman  for  a  term  of  twelve  years  from  the  loth  day 
of  March,  1867.  The  lease  contained  a  recital  to  the  effect 
that  the  lessor  had  theretofore  furnished  to  the  lessee  certain 
personal  property,  which  was  specifically  described,  enu- 
merated and  valued,  and  which  aggregated  in  value  teu 
thousand  dollars,  aud  consisted  of  horses,  mules,  oxen,  cat- 
tle, sheep,  (arming  implements,  farm  products  and  provi- 
sions. It  was  stipulated  in  the  lease  that  the  lessee  should 
be  entitled  to  the  increase,  growth,  gain  and  proceeds  aris- 
ing from  the  personal  property  so  furnished,  and  that,  at  the 
end  of  his  term,  he  should  surrender  the  demised  premiHea, 
and  deliver  to  the  lessor  or  his  assigns,  on  the  premises  de- 
mised, horses  aud  other  personal  property,  in  kind  and  value, 
equal  to  that  furnished  him  by  the  lessor.  The  lease  was 
extended  in  1876,  and  again  in  1882,  the  last  extension  be- 
ing for  a  term  ending  March  15th,  1885.  At  the  time  of 
the  last  extension,  John  J.  and  Waldo  L.  Harman  became 
jointly  interested  with  the  original  lessee  by  becoming  par- 
ties to  the  lease.  The  complaint  alleged  that  the  lessor  died 
in  February,  1885,  and  that  the  plaintiff's  had  been  appointed 
the  executors  of  his  last  will.  The  execution  of  the  lease 
and  the  several  extensions  were  set  forth,  together  with  copies 
of  the  several  instniment-s  and  the  consideration  and  terms 
upon  which  the  demise  was  made.  The  plaintiffs  assigned 
as  a  breach  of  the  lease,  that,  subsequent  to  the  15th  day  of 
March,  1885,  that  being  the  date  of  the  alleged  expiration 
of  the  term,  as  last  extended,  they,  plaintiffs,  demanded  of 
the  defendants,  on  the  lands  described  in  the  lease,  the  return 
of  personal  property  of  like  kind  and  worth  as  that  set 
forth  in  the  lease,  less  the  amount  of  certain  legacies  be- 


224  SUPREME  COURT  OF  INDIANA, 

Hftrottta  et  iiLv.  Hoore  et  oL 

4]ueathed  to  the  defendants  b;  the  last  will  of  the  lessor,  but 
that  the  defendants  refused  to  deliver  any  property  in  com- 
pliance with  the  demand.  The  complaint  further  alleges 
that,  by  reason  of  the  premises,  the  defendants  are  indebted 
to  the  plaintiff  as  the  executors  of  the  last  will  and  testa- 
ment of  Jacob  Harman,  deceased,  in  the  sum  of  seven  thou- 
sand dollars  and  upward. 

The  first  objection  taken  to  the  complaint  is,  that  it  no- 
where alleges  that  the  defendants  are  indebted  to  the  plain- 
tiff, or  that  the  debt  remains  due  and  unpaid.  This  objec- 
tion is  not  well  taken. 

The  right  of  action  did  not  arise  from  the  feilure  of  the 
defendants  to  pay  money  upon  a  contract.  The  lease  did  not 
require  the  lessees  to  pay  money,  but,  in  respect  to  the  breach 
alleged,  it  required  them,  at  the  expiration  of  the  term,  to 
deliver  personal  property  of  like  kind  and  value  as  that  de- 
livered to  the  lessees  by  the  lessor  prior  to  the  execution  of 
the  lease. 

As  the  breach  complained  of  did  not  arise  from  a  feilure  to 
pay  money,  but  because  the  defendants  refused  to  deliver 
property  as  their  contract  required,  there  would  have  been  no 
propriety  in  averring  that  a  debt  remained  due  and  unpaid. 
It  sufficiently  appeared  from  the  complaint  that  the  term  had 
expired,  that  the  plaintifll^  were  the  executora  of  the  last  will 
of  the  deceased  lessor,  and  had  demanded  the  property  on  the 
knd  leased,  and  that  the  defendants  had  refused  compliance 
with  the  demand,  and  that  they  had  thereby  become  indebted 
in  a  sum  named. 

It  is  quite  true  "  that  a  pleading  founded  on  a  contract  is 
never  complete,  either  in  form  or  substance,  unless  it  alleges 
a  breach"  (Lavjson  v.  Sherra,  21  Ind.  363) ;  but  it  is  also 
true  that  where  a  contract  requires  the  delivery  of  personal 
property,  a  complaint  on  such  contract,  which  allep:es  a  de- 
mand for  the  property,  and  that  the  defendants  refused  to 
deliver  it,  and  that  in  consequence  of  such  refusal  the  plain- 
tiff has  sustained  damage,  sufficiently  states  a  cause  of  action 
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for  a  breach  of  the  coutract.     Catterlin  v.  Arm^rong   101 
Ind.  258,  aud  caries  cited. 

It  is  objeet«d  that  the  complaint  does  not  show  that  the- 
demand  was  made  after  the  ejcpiration  of  the  lease  and  bt- 
fore  suit  brought,  or  that  it  was  made  by  the  plaintiffs  as 
executors,  or  that  it  was  made  upon  the  farm  leased.  The 
complaint  alleges  that  the  plaintiffs,  after  the,  15th  day  of 
April,  1885, "  have  demanded  of  said  defendants,  on  the  lands 
described  in  said  lease,  the  return  of  personal  property  of 
like  value  and  worth  of  that  set  forth  in  said  lease, sufficient 
to  satisfy  said  lease," 

It  is  a  necessary  deduction  from  this  averment  that  the 
demand  must  have  been  made  after  the  expiration  of  the 
term  and  before  the  filing  of  the  complaint,  and  that  in  mak- 
ing the  demand  the  plaintiffs  were  acting  in  the  character  of 
executors,  and  that  it  was  otherwise  made  in  compliance  with 
the  requirements  of  the  lease.  It  was  not  necessary  that  the 
complaint  should  have  alleged  that  the  lessor  had  performed 
all  the  conditions  to  be  performed  on  his  part,  for  the  reason 
tliat  by  the  terms  of  the  lease  there  were  no  precedent  con- 
ditions to  be  performed  by  hira  upon  which  the  right  of  ac- 
tion depended.  There  was  nothing  for  the  lessor  to  do  in 
respect  to  the  personal  property,  which  the  lease  recites  had, 
at  the  date  thereof,  been  delivered  to  the  lessee  by  the  lessor, 
except  to  receive  other  property  of  like  kind  and  value  at 
the  end  of  the  term.  We  can  discover  no  ground  upon 
which  it  can  be  held  that  the  complaint  was  insufficient. 

So  fer  as  the  first  paragraph  seeks  a  review  of  the  judg- 
ment on  the  ground  that  the  court  had  no  jurisdiction  over 
the  persons  of  the  defendants,  it  is  only  necessary  to  say  that 
the  record  exhibited  with  the  complaint  shows  that  the  de- 
fendants appeared  in  person  to  the  action.  In  this  state  of 
the  record  no  ground  for  review  for  apparent  want  of  juris- 
dictioo  is  presebted,  A  complaint  to  review  a  judgment  on 
the  ground  that  the'coart  acquired  no  jurisdiction  over  the 
Vol.  112.— 15 
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persons  of  the  delendaats  is  bad,  if  the  record  shows  an  ap- 
pearance by  or  for  the  defeudauts.     Bush  v.  Bush,  46  lod.  70. 

Id  respect  to  the  second  paragraph  of  the  complaint,  it  is 
cou'teiided  that,  because  it  is  averred  therein  that  no  summons 
had  been  issued  or  served  upon  the  defendants  iu  the  original 
action,  and  tliat  they  did  not  appear  either  in  person  or  by 
attorney,  the  conclusion  follows  tliat  ihe  complaint  makes  it 
appear  that  the  court  acquired  no  jurisdictiou  over  the  per- 
sons of  the  appellants,  and  hfuce  that  the  judgment  was  void. 

This  paragraph  avers,  and  the  proceedings  in  the  original 
cause  show,  that  the  record  of  that  cause  is  silent  upon  the 
subject  of  the  issuiug  or  service  of  process  upon  the  defend- 
ants. 

The  record  entry  in  that  cause  does  show,  however,  that 
the  defendants  appeared  in  person  and  filed  an  answer  to  the 
complaint,  in  which  they  admitted  all  the  allegations  therein, 
oontaibed. 

The  complaint  seeks  to  avoid  the  force  and  effect  of  the 
record  by  averring  that,  notwithstanding  its  silence  as  to  the 
issuing  and  service  of  process,  and  the  entry  thereon  that  the 
defendants  appeared  in  court  and  filed  their  answer,  they  did 
not  appear  in  &ct,  and  that  no  process  was  in  ftct  issued  or 
served, 

The  complaint  charges  that  the  defendants  signed  the  paper- 
purporting  to  be  an  answer  out  of  court,  leaving  it  in  the 
possession  of  the  plaintiffs'  attorney,  who,  it  is  averred,  filed 
it  in  their  absence  and  caused  the  entry  hereinbefore  referred 
to  to  be  made. 

It  is  to  be  observed  that  this  is  not  a  proceeding  under 
section  396,  wherein  a  party  is  seeking  to  be  relieved  from  a. 
judgment  taken  against  him  through  mistake,  inadvertence, 
surprise  or  excusable  neglect,  so  as  to  secure  the  opportunity 
to  present  a  meritorious  defence.  Nielert  v.  Trentman,  104 
Ind.  390;  Hiie  y.  FUher,lQlaA.2i\;  Zerger  w.  Flattery, 
83  Ind.  399;  Smith  v.  Noe,  30  Ind.  117. 

Neither  is  this  an  application  to  set  aside  a  judgment  by  a. 
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party  who  asserts  that  he  was  not  within  the  jurisdiction  of 
the  court  during  the  pendency  of  the  actioo,  or  when  tiie- 
judgment  was  rendered,  or  that,  being  within  tiie  jurisdic- 
tioQ  of  the  court,  the  judgment  was  taken  against  him  with- 
out notice,  through  an  unauthorized  appearance,  or  by  the 
perpetration  of  a  fraud,  upon  the  discovery  of  which  he  pro- 
ceeded without  delay  to  institute  proceedings  to  set  aside  or 
open  up  the  judgment  80  lar  as  to  allow  him  to  present  an  al- 
leged meritorious  defence.  Il'iVey  v.  Pratt,  23  Ind.  6^8; 
Bagott  V.  Mullen,  32  Ind.  332;  Bush  v.  Bmk,  46  Ind.  70; 
Cbon  V.  Welborn,  83  Ind.  230;  Staie,  ex  rel.,  v.  Holmes,  69 
Ind.  677 ;  Thomiison  v.  Pershing,  86  Ind.  303 ;  Gavanaugk 
V.  Smith,  84  Ind.  380. 

Whatever  the  form  of  the  proceeding  may  be  by  which  a 
party  to  ajudgment  is  seeking  to  review  it,  or  to  obtain  relief 
therefrom,  if  the  prooeediug  is  one  for  which  provision  is 
made  by  statute,  and  the  statutory  method  is  being  pursued, 
or  if  it  is  an  application  which  invokes  the  inherent  power 
of  the  court  for  relief  from  an  inequitable  judgment,  taken 
against  a  party  by  fraud  or  mistake,  so  as  to  obtain  the  right 
to  present  an  alleged  meritorious  defence,  which  the  unau- 
thorized interference  of  another  or  the  fraudulent  conduct 
of  his  adversary  prevented  him  from  making,  such  an  appli- 
cation, as  a  general  rule,  constitutes  a  direct  proceeding  in 
the  original  case.  Earh  v.  Earle,  91  Ind.  27,  and  eases 
cited ;  Hogg  v.  Link,  90  Ind.  346,  and  cases  cited. 

A  party  who  seeks  to  have  a  judgment  set  aside  for  fraud 
practiced  in  obtaining  the  judgment  must  show  in  his  appli- 
cation that  he  has  a  meritorious  defence  which  he  was  pre- 
vented from  making,  that  he  was  guilty  of  no  laches  in 
filing  to  prevent  or  discover  the  fraud,  and  that  he  made 
his  application  for  relief  without  delay  after  the  discovery. 
Cbon  V.  Welborn,  supra. 

As  has  been  seen,  the  complaint  under  consideration  lacks 
all  these  essentials. 

The  judgment  is  assailed  solely  on  the  ground  that  it  is 
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void  for  want  of  jurisdiction  over  the  persons  of  the  appel- 
lants, and  this  want  of  jurisdiction  is  predicated  upon  mat- 
ter dehors  the  record.  This  is  a  collateral  attack;  nothing 
more  nor  less.     Reid  v.  Mitchell,  93  Ind.  469. 

The  appellants'  position  is,  iu  effect,  that  a  judgment  which 
appears  regular  on  its  face  ought  to  be  reviewed  and  set 
aside,  without  regard  to  the  fact  that  the  plaiotifis  therein 
may  be  entitled  t<i  recover  another  judgment  for  precisely 
the  same  amoaat  on  another  hearing  of  the  same  case. 

While  a  judgment  void  for  want  of  jurisdiction  may  be 
attacked  collaterally  by  a  party  to  the  judgment,  its  invalidity 
cao  not  be  shown  in  a  collateral  attack  by  bringing  forward 
matter  extraneous  to  the  record  it^lf.  Cain  v.  Ooda,  84 
Ind.  209 ;  Lantz  v.  Mafett,  102  Ind.  23. 

Where  the  record  of  a  court  of  general  jurisdiction,  either 
aflBrmatively  or  by  the  presumptions  which  attach  to  it, 
shows  that  a  judgment  has  been  rendered  against  a  pdrty 
over  whom  the  court  had  acquired  jurisdiction,  any  attack, 
*he  sole  purpose  of  which  is  to  have  the  judgment  declared 
void  by  showing  facts  and  circumstances  dehors  the  record, 
is  a  collateral  attack.  It  has  often  been  dt-citled  that  such 
an  attack  can  not  be  successfully  made  by  a  party  to  the 
judgment.  Rogers  v.  Beauchanp,  102  Ind.  33;  Exchange 
Bank  v.  Avit,  102  Ind.  322;  Indiana,  etc.,  Co.  v.  Louisville, 
€tc.,  R.  W.  Co.,  107  Ind.  301,  and  cases  cited. 

The  case  of  Pressky  v.  Harrison,  102  Ind.  14,  asserts  noth- 
ing to  the  contrary  of  what  has  been  heretofore  said.  That  case 
involved  an  attack  by  a  stranger  to  the  record,  and  the  at- 
tack was  upon  an  order  of  the  judge  made  in  vacation.  The 
general  rule  was  there  reiterated  in  the  following  language: 
*'  When  the  record  of  a  court  of  general  jurisdiction  is  silent 
upon  the  subject  of  the  service  of  process,  the  presumption 
will  he  indulged  that  jurisdiction  of  the  person  was  acquired 
as  against  a  collateral  attack.  Parties  to  the  record  iu  such 
cases,  and  those  in  privity  with  them,  will  not  be  heard  to 
impeach  it  collaterally."    For  a  much  greater  reason  will 
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parties  be  concluded  where,  as  in  the  case  before  as,  the 
record  affirmatively  shows  an  appearance  entered  of  record 
by  the  court  in  term.  There  was  do  error  in  sustaining  the 
demurrer  to  the  complaint.  ' 

Judgment  affirmed,  with  costs. 

Filed  Not.  2,  1887. 
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WhISLEE  V.  La  WHENCE. 

ScPKBMB  CoDBT. — Skomng  of  Error. — Pieaamjilioia. — All  presumptiona  are 
in  lavoT  of  the  decisions  of  the  trial  court,  and  where  a  port;  claims  on 
appeal  that  the  lower  court  erred,  he  luiist  so  save  and  present  the  al- 
leged erroneous  decisiuii,  in  the  record,  as  to  exclude  everj  reaBonable 
presuiuption  in  its  favor. 

From  the  Whitley  Circuit  Court. 

J.  W.  Adair  and  W.  A.  Davis,  for  appellant. 

T.  R.  Mankall  and  W.  F.  McNagny,  for  appellee. 

Elliott,  J. — The  appellant  demands  a  reversal  for  the 
reason,  as  he  alleges,  that  the  court  erred  in  taxing  costs 
against  him.  We  are  of  the  opinion  that  the  record  does  not 
affirmatively  show  any  error. 

The  bill  of  exceptions  docs  not  show  what  matters  were 
|>resented  to  the  court  on  the  hearing  of  the  motion,  nor  does 
it  show  what  action  was  taken  prior  to  the  trial.  For  aught 
that  appears,  there  may  have  been  an  offer  to  confcsa  judg- 
ment under  section  514,  U.  S.  1881,  and  we  must  pre.sume 
that  this  was  done,  or  that  some  other  valid  reason  existed 
justiiying  the  ruling  of  the  court. 
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It  is  firmly  settled  that,  unless  the  contrary  affirmatively 
appears,  all  reasooable  presumptions  will  be  made  in  favor 
of  the  jadgment  of  the  trial  court.  The  recognized  rule  is 
thus  stated  in  Myers  v.  Murphy,  60  Ind.  282  :  "  All  the  pre- 
.sumptioDS  are  in  &vor  of  the  oorreotness  of  the  decisions  of 
the  court  below,  and  where  a  party  claims  in  this  court,  that 
4iay  of  those  decisions  are  erroneous,  he  must  so  save  and 
present  the  alleged  erroneous  decision,  in  the  record,  as  to 
exclude  every  reasonable  presumption  in  &vor  of  such  de- 
■cision." 

Judgment  affirmed. 

Filed  Oct  21, 1887. 
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Yeagek  V.  Wbiqht  et  AL. 

EvtDXHCS.—'Rvntaipl.—OerliJuxUiim  by  Jiatia  of  Peace.— Equivaieni  IWm*. 
— The  certificntion  of  a  transcript  b? a  jimtice  of  the  peace  as  "acor- 
rect  statement  of  the  proceedinga  had  before  tne  in  the  above  entitled 
-case"  is  the  practical  equivalent  of  a  stateinent  that  the  transcript  is 
"  a  trae  and  complete  copy  "  of  eucIi  proceedings,  and  authoriies  its  ad- 
mission in  evidence. 

EsEconoN.— DiHTTuinf  Judgment. —  Validili/ for  Purpose  of  EieeMiaa. — Th« 
validity  of  a  judgment  for  the  pnrpoRe  of  having  eKeculion  upon  it  is 
not  impaired  because,  by  the  expiration  of  ten  years,  it  has  ceased  to 
be  a  lien  on  real  estate.    ' 

Sahb. —  VoidnbU  Erecaliim.  —  Reriral  ofJmlgmetU.  —  An  execution  issued 
upon  a  dormant  judgment,  without  a  revival  or  leave  of  court,  is  not 
void,  but  only  voidable  as  against  direct   proceedings  to  have  it  set 

Same. — Transa-ipl  from  Jutlire  of  Peace.—  Filing  and  Renordvng. —  Fontinl 
Proof  of.— RedtaU  in  J^jawu/inn.— Where  an  execution,  issued  by  the  clerk 
of  the  circuit  court,  upon  a  judgment  rendered  by  a  jnstice  of  the  peace. 
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ia  kdmitUd  in  evidence  without  any  objection  that  there  has  been  no 
formal  proof  that  tbe  transcript  of  the  jadgoient  has  been  filed  in  the 
clerk's  office  and  enteied  in  the  proper  order-book  dnd  judgment-docket, 
recitals  coatained  in  the  execution  that  such  gtepe  had  been  taken  will 
be  held  to  sufiplj  the  omisaion  of  such  formal  proof. 

From  the  Gibson  Circuit  Court. 

H.  A,  Yeager,  for  appellant. 

C.  A.  Buskirk  and  W.  31.  Land,  for  appellees. 

NiBLACK,  J.— On  the  14th  day  of  March,  1871,  Theoph- 
ilus  Wright  recovered  a  judgment  against  John  Mclntire 
before  Zenas  M.  Weed,  a  justice  of  the  peace  of  Gibson 
■county,  for  the  sum  of  $200.  Onthe  4th  day  of  April,  1876, 
Wright  caused  a  transcript  of  the  judgment  thus  obtained  to 
be  filed  in  the  office  of  the  clerk  of  the  Gibson  Circuit  Court. 
Endorsements  on  this  tntnwript  showed  that  an  execution 
had  been  issued  on  the  judgment  on  the  24Lh  day  of  March, 
1871,  and  had  been  returned  on  the  18th  day  of  September 
in  that  year,  and  that  another  execution  had  been  issued  on 
Kaid  18th  day  of  September  and  returned  on  the  6th  day  of 
January,  1872,  with  Wright's  receipt  thereon  for  $50.  At- 
tached to  the  transcript  was  a  certificate  in  the  following 
words : 

"  I  do  hereby  certify  the  above  to  be  a  correct  statement 
of  the  proceedings  had  before  me  in  the  above  entitled  case. 
Oiven  under  ray  hand  and  seal  this  3d  day  of  April,  1876. 
"  Z.  M.  Weed,  Justice,    [Seat,]  " 

On  the  19th  day  of  December,  1882,  William  C.  Mclntire, 
the  father  of  John  Mclntire,  being  at  the  time  the  owner  of 
certain  tracts  of  land  in  Gibson  county,  died  intestate.  One 
undivided  fifth  part  of  thcwe  lands  descended  to  John  Mc- 
lntire as  one  of  the  surviving  childnjn  of  the  decedent,  upon 
whose  estate  letters  of  administi'ation  were  issued  to  George 
W.  Davis,  one  of  the  appellees. 

On  the  9th  day  of  July,  1883,  a  certificate,  executed  by 
Weed,  the  justice,  stating  that,  on  the  16th  day  of  January, 
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1883,  an  execution  had  been  issued  on  the  above  named 
judgment  and  delivered  to  the  proper  constable,  who  had 
made  a  return  that  no  goods  or  chattels  cK>uld  be  found  to> 
satisfy  the  judgment,  was  filed  in  the  proper  clerk's  office  of 
the  county.  Wright,  on  the  same  day,  filed  with  the  clerk 
his  affidavit,  alleging  that  the  judgment  remained  unsatisfied, 
and  that  there  was  then  due  thereon,  as  a  balance  of  princi- 
pal and  interest,  the  sum  of  $269.95,  and  for  costs  the  sura 
of  $4.05.  The  clerk  thereupon  issued  an  execution  upon  the 
judgment,  which  was  directed  and  delivered  to  the  sheriff  of 
Gibson  county.  The  sheriff  levied  the  execution  on  the  un- 
divided fifth  part  of  the  lands  which  had  descended  to  John 
Mclntire  from  his  father,  and  advertised  and,  on  the  25th 
day  of  August,  1883,  sold  such  undivided  fifth  part  at  sher- 
iff's sale,  Wright  becoming  the  purchaser  and  iu  due  time 
receiving  a  sheriff's  deed  for  the  same.  In  the  meantime 
Davis,  as  administrator  of  the  estate  of  William  C.  Mclntire, 
filed  his  petition  in  the  Gibson  Circuit  Court,  praying  that 
the  lands  which  had  descended  to  John  Mclntire  and  the 
other  children  and  heirs  at  law  of  the  deeudent  might  be 
sold  to  pay  the  debts  and  expenses  outstanding  against  the 
estate,  and  making  the  said  Johu  Mclntire  and  the  other 
children  and  heirs  at  law  defendauts  to  such  petition.  That 
court  accordingly  ordered  the  lands  in  question  to  be  sold  to 
jKiy  such  debts  and  expenses.  In  pursuance  of  such  order, 
Davis,  on  the  14th  day  of  March,  1884,  sold,and  afterwards 
conveyed,  such  lands  to  a  person  ottier  than  Wright. 

On  the  29th  day  of  January,  1886,  Davis  filed  in  the  office 
of  the  clerk  of  the  court  below  his  account  for  the  final  Sft- 
tlement  of  William  C.  Mclntire's  estate,  The  clerk,  by  hia 
endorsement  thereon,  set  the  account  down  for  hearing  on  the 
20th  day  of  February,  "1886. 

This  account  showed  a  balance  of  $901.99  in  Davis'  hands- 
for  distribution,  which  was  the  remaining  part,  and  consisted 
of  the  proceeds  of  the  lauds  sold  by  Davis,  as  hereinabove 
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stated,  and  that  of  that  amount  John  Mclatire  was  entitled 
to  receive  the  sum  of  $180.89. 

On  the  26th  day  of  February,  1886,  the  accouut  not  hav- 
ing yet  been  heard  or  acted  upon,  the  appellant,  Henry  A. 
Ycager,  filed  his  interveniog  petition  setting  forth  that,  on 
the  30th  day  of  March,  1885,  he  had  purchased  of  John 
Mclntire  all  his  interest  in  the  estate  of  the  decedent,  Will- 
iam C.  Mclntire,  and  had  received  an  assignment  and  trans- 
fer of  such  interest  iu  writing,  which  he  exhibited  with  his 
petition,  and  praying  that  the  amount  shown  to  belong  to 
the  said  John  Mclntire  should  be  ordered  to  be  paid  to  him. 
On  the  same  day  the  appellee  Wright  also  filed  au  inter- 
veniDg  petition  setting  up  the  facta  which  led  to  hia  pur- 
chase, as  well  as  the  fact  of  his  purchase,  of  the  interest  of 
John  Mclntire  in  the  lands  which  had  descended  to  him 
from  his  father,  and  the  sale  of  the  interest  so  purehai^ed  by 
him  with  the  interests  of  the  other  heirs  by  Davis  to  pay 
the  debts  and  charges  against  the  estate  of  William  C.  Mc- 
lntire, and  praying  that  he  might  be  subrogated  to  the  right 
of  the  said  John  Mclntire  to  a  distributive  share  in  the  pro- 
ceeds of  the  lands  so  sold  by  Davis  and  in  his  hands  for  dis- 
tribution, as  shown  by  the  account  for  final  settlement. 

After  hearing  the  evidence  submitted  by  the  parties,  and 
an  examination  of  the  matters  embraced  in  theaccount  for 
final  settlement,  the  circuit  court  approved  and  confirmed 
the  account  and  ordered  that  Wright  be  subrogated  to  the 
interest  of  John  Mclntire  in  the  money  in  Davis'  hands 
for  distribution,  and  that  he,  tlio  said  Wright,  was  entitled 
to  receive  the  distributive  share  so  due  in  right  of  the  said 
John  Mclntire. 

Yeager,  who  had  first  proved  an  assignment  and  transfer 
to  him  of  John  Mclntire's  interest  in  the  estate  as  alleged, 
reserved  exceptions  upon  the  introduction  in  evidence  of  the 
transcript  of  the  judgment,  of  the  execution  issued  by  the 
derfc  of  the  circuit  court,  the  sheriff's  return  to  that  execu- 
tion ftnd  the  sheriff's  deed  to  Wright;  also,  upon  the  suffi- 
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cieDoy  of  the  evidence  to  sustain  the  order  subrogating 
Wright  to  the  interest  of  John  Mclntire  in  the  surploB  in 
Davis'  hands  for  distribution. 

Substituting  the  circuit  court  for  the  coart  of  common 
picas,  as  the  act  abolishing  the  latter  court  did,  the  civil 
code  of  1852,  which  was  in  force  when  the  transcript  iu  evi- 
dence in  this  case  was  filed  in  the  clerk's  oiGce,  provided 
that  "  It  shall  be  the  duty  of  every  justice  of  the  peace  iu 
thia  State,  when  requested  by  the  plaintiff  or  his  agent,  to 
make  out  and  certify  a  true  and  complete  transcript  of  the 
proceedings  and  judgment  in  any  cause,  upon  any  docket, 
legally  in  his  (wssession.  The  plaintiff  may  file  such  tran- 
script in  the  office  of  the  clerk  of  any  circuit  court  in  this 
State."  Also,  that  "  It  shall  be  the  duty  of  the  clerk  forth- 
with to  record  the  transcript  in  the  order-book,  and  docket 
the  judgment  in  the  judgment  docket.  The  judgment  set 
forth  in  the  transcript  shall  be  a  lien  upon  the  real  property  of 
the  defendant  within  the  county,  to  the  same  extent  as  judg- 
ments of  the  circuit  court  from  the  time  of  filing  the  tran- 
script."    2  E.  S.  1876,  236,  sections  539  and  540. 

The  objections  urged  to  the  introduction  of  the  transcript 
in  evidence  were: 

First.   That  it  was  not  certified  as  the  law  required. 

Second.  That  the  issuance  of  execution  had  been  so  long 
delayed  that  the  judgment  had  become  dormant,  and  that  hy 
the  lapse  of  more  than  ten  years  the  judgment  had  ceased  to 
be  a  lien  on  real  estate,  and,  therefore,  to  have  the  force  and 
effect,  in  any  respect,  of  a  judgment  rendered  in  the  circuit 
court. 

As  applicable  to  the  first  objection,  section  459,11.  S.  1881, 
which  has  been  in  force  ever  since  the  civil  code  of  1852  went 
into  effect,  declares  that  "  Copies  of  the  proceedings  and 
judgments  of  any  justice  of  the  peace  of  this  State,  cer- 
tified under  his  hand  and  seal,  or  under  the  hand  and  seal 
of  the  justice  who  may  have  the  legal  custody  thereof,  as  true 
and   complete   copies   of  such    proceedings   or   judgments, 
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shall  be  reoeived  as  evidence  in  the  several  courts  in  this 
State." 

The  statement  that  a  transcript  contains  "a  correct  state- 
ment" of  certain  proceedings  is  the  practical  equivalent  of  a 
«erttficate  that  the  transcript  is  "a  true  and  complete  copy" 
of  such  proceedings,  and  this  is  especially  the  case  where,  as  in 
this  case,  the  transcript  purports  to,  and  apparently  does, 
contain  a  complete  copy  of  appropriate  proceedings  within 
the  jurisdiction  of  ajustice  of  the  peace. 

The  judgment  rendered  in  this  case  was  copied  into  and 
«ODstituted  a  part  of  the  proceedings  set  out  in  the  tran- 
script. Thecertificateof  the  justice,  therefore,  that  thetran- 
«cript  gave  "a  correct  statement  of  the  proceedings  had  be- 
fore" him  in  the  cause,  was,  as  we  believe,  also  a  sufficient 
verification  of  the  completeness  of  the  transcript  as  to  the 
judgment. 

The  word  "proceeding,"  in  a  judicial  sense,  ia  mijch  more 
comprehensive  than  that  of  "judgment,"  the  former  very 
frequently  includiug  the  latter.  We  consequently  regard 
the  certificate  to  the  transcript  in  evidence  in  this  case  as 
having  been,  in  connection  with  the  context,  substantially 
sufficient.  This  conclusion  is,  we  think,  fairly  sustained  by 
the  case  of  Fiaher  v.  Hamilton,  49  Ind.  341. 

In  response  to  the  second  objection,  it  may  be  said  that  tbe 
validity  of  a  jiidgment  for  tbe  purpose  of  having  execution 
upon  it  is  not  impaired  because,  by  the  expiration  of  ten 
years,  it  has  ceased  to  be  a  lien  upon  real  estate.  This  was 
practically,  as  well  as  correctly,  settled  by  the  case  of  Martin 
V.  Prather,  82  Ind.  535. 

The  doctrine  that  an  execution  isKuod  on  a  dormant  judg- 
ment, without  a  revival  or  leave  of  court,  is  not  void,  but 
only  voidable  8S  against  direct  proceedings  to  have  it  set  aside 
or  annulled,  was  also  reaffirmed  in  thiit  case.  On  that  sub- 
ject see,  also,  the  eases  oi  Mnvity  v.  Eastridge,  67  Ind.  211, 
and  Rickey  v.  MerriU,  108  Ind.  347. 

It  follows  that  the  transcript  was  properly  admitted  in  ev- 
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idence,  notwithstaading  the  second  objection  to  its  admis- 
sibility. 

It  was  insisted,  as  objections  to  the  introduction  in  evidence 
of  the  exeeutioD,  and  of  the  sheriff's  return  made  to  it, 

Firat.  That  it  had  been  issued  upon  a  dormant  judgment, 
without  a  revivor  or  leave  of  court. 

Second.  That  the  jiidgn^ent  on  which  it  purported  to  have 
been  issued  had  never  been  a  lien  on  the  real  estate  levied  on 
by  it. 

Hard,  That  the  levy  of  the  execution,  under  the  circum- 
stances, created  no  lien  on  the  real  estate  in  question. 

Fourth.   Substantially  the  same  as  the  third. 

Fijlh.  That  the  interest  of  John  Mfliitire  in  the  lands 
levied  on  was  not,  at  the  time  of  the  levy,  subject  to  sale  ou 
execution. 

Sixth.  That  the  levy  and  sale  exhibited  by  the  sheriff's 
return  did  not  confer  on  Wright  any  just  claim  to  John  Mc- 
Intire's  interest  in  the  surplus  in  Davis'  hands  for  distribu- 
tion. 

What  we  have  already  said  answers  the  first  four  objec- 
tions thus  stated,  as  well  as  certain  objections  made  to  the  ad- 
missibility of  the  certificate  of  the  justice  that  no  goods  or 
chattels  could  be  found  to  satisfy  the  judgment,  and  of  the 
affidavit  of  Wright  to  obtain  the  issuance  of  the  execution 
in  evidence. 

No  ai^ument  is  submitted  in  support  of  the  fifth  and  sixth 
objections  to  the  reading  of  the  exi'cntion  in  evidoneo,  and, 
consequently,  no  question  is  pn'srnted  here  upon  thorn. 

There  was  no  formal  evidence  introdnccd  at  the  trial  show- 
ing that  the  transcript  from  tUc  justice's  docket  had  been 
either  rcconlcd  on  the  onler-book  of  the  circuit  court  or 
entered  on  the  judgment  docket  of  that  court,  and  for  that 
reason  it  is  claimed  that  the  finding  of  the  circuit  court  in 
fevor  of  Wright  was  not  sustained  by  sufficient  evidence. 
But  the  execution  which  was  read  in  evidence,  as  has  been 
shown,  contained  a  recital  that  the  transcript  of  the  judg- 
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jneDt  upoa  which  it  had  beea  issued  had  not  only  been  filed 
in  the  clerk's  office,  but  had  also  been  recorded  in  the  proper 
order-book  and  entered  on  the  appropriate  judgment  docket, 
and,  in  the  absence  of  any  objection  to  the  admissibility  of 
the  execution  on  account  of  the  omission  of  formal  proof  of 
the  matters  thus  recited,  we  construe  this  recital  by  tite  ese- 
-cution  as  tending  to  supply  the  omission  of  more  formal 
proof  of  the  existence  of  the  facts  so  recited.  Slockwell  v.  State, 
■ex  rel.,  101  lud.  1 ;  Riekl  v.  Evannmlie,  etc.,  Asa'n,  104  Ind. 
70.  If  Yeager  had  objected  to  the  reading  of  the  execution 
in  evidence  because  no  proof  had  been  made  of  the  record- 
ing of  the  transcript  and  of  the  docketing  of  the  judgment, 
and  his  objection  had  been  overruled,  a  very  different  (ques- 
tion would  have  been  presented.  But  as  the  question  which 
would  have  been  thus  presented  is,  as  applicable  to  this  case, 
a  merely  hypothetical  one,  we  intimate  no  opinion  upon  it 
at  the  present  hearing.  2  Works  Pr.,  section  1037;  Berry  v. 
Reed,  73  Ind.  235;  Bell  v.  Dams,  75  Ind.  314;  Siate^ 
ex  rel.,  v.  Record,  80  Ind.  348;  American  Ins.  Co.  v.  Gib- 
son, 104  Ind.  336. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

Filed  Nov.  3, 1867. 
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Statotb. — Itao  AeU  Upon  Same  Sulgeel.—  WSeit  Repeal  not  Implied. — Where 
twa  acts  relate  to  the  same  subject,  both  are  to  be  given  effect  if  poMi- 
ble,  and  the  prior  one  will  not  be  deemed  repeitled  by  implication 
unless  the  later  covers  the  whole  subject-matter  embraced  therein,  adds 
IMW  provisions  and  imposes  different  at  additional  penalties. 
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Cbiminal  Liw.  —  Etnieii/fmtnt  by  Pnhtic  O^een.— Repeal  ^  SJoiu/e. — Sec- 
tion 1943,  B.  S.  1831,  upun  the  suliject  of  embetilement  by  public  offi- 
cer, was  not  repealed  b)'  the  act  oE  March  5th,  1883  (Acts  of  1833,  p. 
lUli).     ifrisoa  V.  .■il.ile,  lun  Itid.  48,  muditled. 

Saxe.— Drainage  Vuiainv-tiiMief.—EialifaloatiU  6y.— A  drainage  commit- 
sioner  is  an  olfiuer  of  (lie  cuuntv  for  wliiuli  he  is  appointed, within  Ui» 
purview  of  section  1948,  and  fur  a  failure,  nr lien  he  goes  out  of  office, 
to  pay  over  to  hia  succes.-'ur  moneys  received  by  him  in  his  official 
capacity,  as  required  by  the  act  of  IMSS,  he  is  guilty  of  embezzlement 
and  subject  to  Ihe  penalties  pi'e3cril>ed  by  section  1943. 

From  the  Hamilton  Circuit  Court. 

J.  F.  Neal,  Prosecuting  Attorney,  T.  J.  Kane  and  T.  P. 
Davis,  for  tlie  State. 

F.  M.  Triaaat,  for  appellee. 

Mitchell,  J. — Tlie  grand  jury  of  Hamilton  county  re- 
turned an  indictment  into  the  Hamilton  Circuit  Court,  at  its 
September  term,  1886,  in  which  it  was  charged  that  Samuel 
B.  Wells,  theretofore  a  duly  appointed  and  qualified  com- 
missioner of  drainage,  had,  on  or  about  the  SOth  day  of  May^ 
1886 — he  having  previous  to  that  date  resigned  hia  office — 
feloniously  foiled  and  refused  to  pay  over  to  his  successor  in 
office  certain  moneys  which  had  been  collected  and  received 
by  him  on  account  of  assessments  made  for  defraying  the 
costs  and  fur  the  construction  of  a  certain  drain  theretofore 
duly  ordered  and  established  in  Hamilton  county. 

The  court  quashed  the  indictment.  The  propriety  of  this 
ruling  depends  upon  whether  or  not  the  act  of  March  5th, 
1883,  entirely  abrogated  or  repealed  sectiou  1943,  R.  S.  1881. 

This  tatter  section  provides  that  "Any  county  treasurer, 
county  auditor,  sheriflF,  clerk,  or  receiver  of  any  court,  town- 
ship trustee,  justice  of  the  peace,  mayor  of  a  city,  constable, 
marshal  of  any  city  or  incorporated  town,  or  any  (^cer  or 
agent  of  any  county,  civil  or  school  township,  city,  or  incor- 
porated town,  who  shall  fraudulently  feil  or  refuse,  at  the 
expiration  of  the  term  fbrwhich  he  was  elected  or  appointed, 
or  at  any  time  during  euch  term,  when  legally  required  by 
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the  proper  person  orauthority,  to  account  for,  deliver,  and  pay 
over  to  such  perHon  or  persons  as  may  bf  lawfully  entitled 
to  receive  the  same,  all  moneys,  choses  in  action,  or  otlier 
property  which  may  have  come  into  his  hands  by  virtue  of 
his  said  office,  shall  be  deemed  guilty  of  embezzlement,  and, 
apon  conviction  thereof,  shall  be  imprisoned  in  the  State 
prison  for  any  period  not  more  than  five  years  nor  less  than 
one  year,  and  fined  in  any  sum  not  exceeding  one  thousand 
dollars,  and  rendered  incapable  of  holding  any  office  of  trust 
or  profit  for  any  determinate  period." 

The  act  of  March  5th,  1883  {Acts  1883,  p.  106),  which  is 
entitled  "An  act  relating  to  county,  State,  and  other  officers, 
and  the  payment  by  them  to  their  successors  in  office  of  all 
moneys  in  their  hands  at  the  expiration  of  their  terms  of 
office,  and  providing  penalties  for  failure  to  do  so,"  reads  as 
follows : 

"  That  it  shall  be  the  duty  of  each  clerk,  sheriff,  and  treas- 
urer of  the  several  counties  in  this  State,  and  every  other 
officer  receiving  money  in  his  official  capacity,  at  the  expi- 
ration of  his  term  of  office,  to  pay  over  to  his  successor  in 
office  all  moneys  of  every  description,  to  whomsoever  due, 
remaining  in  his  hands  at  the  expiration  of  such  term,  taking 
the  receipt  of  such  successor  therefor;  and  such  successor 
and  his  sureties  shall  he  liable  thcretbr  on  his  official  bond, 
as  if  the  same  had  been  originally  collected  by  him  ;  and  any 
clerk,  treasurer,  or  sheriff,  so  failing  to  pay  over  such  moneys, 
or  any  successor  [of  such]  clerk,  treasurer  or  sheriff,  who 
shall  tail  to  pay  over  any  moneys  to  parties  entitled  to  re- 
ceive the  same  when  called  on  to  do  so,  shall  be  deemed 
guilty  of  embezzlement,  and,  on  conviction  thereof,  shall  be 
fined  in  any  sum  not  exceeding  one  thousand  dollars,  and 
be  imprisoned  at  hard  labor  in  the  State  prison  not  less  than 
one  nor  more  than  five  years." 

A  comparison  of  these  several  statutes  discloses  the  pur- 
pose of  the  Legislature  in  each. 

Section  1943  makes  any  of  the  officers  therein  specially 
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named,  or  any  officer  or  ^;ent  of  a  .municipal  corporation, 
subject  to  indictment  and  conviction  for  embezzlement,  who 
fraudulently  fails  or  refuses  at  tlie  expiration  of  his  term,  or 
at  any  time  during  auch  term,  when  legally  required  to  do  so, 
to  account  for,  deliver,  and  pay  over  to  tlic  person  or  pereons 
'  entitled  to  receive  the  same  any  and  all  moneys,  choaea  in 
action,  or  other  property,  which  may  have  come  to  his  hands 
by  virtue  of  hiij  office. 

The  act  of  1883  has  relation  to  the  duties  of  officers  at  the 
expiration  of  their  terms  of  office.  That  act  affirmatively 
rwjuires  all  county  clerks,  sheriffs  and  treasurers,  and  every 
oilier  officer,  whether  Jie  be  a  State,  county  or  municipal 
officer,  who  receives  money  in  his  oBGcial  capacity,  to  pay 
over  all  such  moneys  as  may  remain  in  his  hands  at  the  ex- 
piration of  his  term,  no  matter  to  whom  it  may  belong,  to 
his  successor  in  office,  and  take  his  receipt  therefor.  It  also 
makes  any  county  clerk,  sherifiFj'or  treasurer,  who  fails  to 
pay  over  to  his  successor  as  required,  guilty  of  embezzle- 
ment,  and  it  makes  the  successor  guilty  of  the  like  offence, 
in  case  he  fails  or  refuses,  when  called  upon  to  do  so,  to  pay 
the  money  thus  received  by  him  to  the  persons  entitled  to  it. 
Under  this  latter  act  clerks,  sheriffs  and  treasurers  are  not 
liable  to  punishment  for  failing  or  refusing  to  pay  money,  or 
deliver  property,  or  chosoa  in  action,  to  the  persons  to  whom 
it  may  bei'mg,  at  any  intermediate  period  before  the  expira- 
tion of  their  terms,  except  it  be  money  turned  over  to  them 
by  their  predecessors  in  office. 

It  may  be  supposed  that  the  Legislature  was  cognizant  of 
the  feet  that  county  clerks,  sheriffs  and  treasurers  become 
the  custodians  of  funds  and  property,  by  virtue  of  their  re- 
spective offices,  which  belong  to  individuals,  and  it  may 
have  been  supposed  that  instances  might  arise,  or  probably 
ha.ve  arisen,  whore  officers  of  the  cla-ss  mentioned  would  re- 
tain such  moneys  or  property  in  their  own  possession  at  the 
expiration  of  their  terms,  instead  of  turning  it  over  to  their 
successors  in  office.     Thus  it  would  follow  that  monevs  and 
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property  which  should  be  kept  in  the  custody  &Dd  under  the 
protection  of  a  public  officer,  in  a  public  office,  would  be 
subject  to  the  viciiisitudes  and  perils  of  being  in  the  custody 
and  use  of  private  individuals  who  might  or  might  not  be 
readily  accessible  to  the  persons  entitled  to  it.  This  was  the 
mischief  at  which  the  act  of  March  5lh,  1883,  was  aimed. 
The  effect  and  purpose  of  that  act  was  to  make  it  the  duty 
of  all  officers  to  turn  over  to  their  successors  all  moneys  re- 
oiaiuing  in  their  hands  at  the  expiration  of  their  terms,  and 
to  punish  the  officers  therein  named  for  failing  to  comply 
with  their  duties,  as  prescribed  by  that  act.  It  did  not, 'how- 
ever, affect  the  liability  of  any  of  the  officers  embraced  within 
the  provisions  of  section  1943  who  fraudulently  fail  or  refuse 
to  account  for,  deliver,  and  pay  over  to  such  person  or  persons 
as  are  lawfully  entitled  to  receive,  or  to  whom  such  officers 
arc  required  by  competent  authority  to  turn  oyer,  any  mon- 
eys, ehoses  in  action,  or  property  which  may  be  received  by 
them  in  their  official  capacity  during  their  respective  terms. 
A  fraudulent  failure  to  pay  over  or  deliver  to  the  persons 
entitled,  or  in  accordance  with  the  requirement  of  compe- 
tent authority,  at  any  time  during  the  term  of  the  respective 
olScers  embraced  by  section  1943,  exposes  the  officer  to  the 
ponalties  prescribed  by  that  section.  Likewise,  a  fraudulent 
failure  of  any  such  officer  to  pay  over  to  his  successor,  as  re- 
quired by  the  act  of  March  5th,  1883,  leaves  all  such  officers, 
except  clerks,  sheriffs  and  treasurers,  liable  tio  prosecution 
under  the  same  section.  In  resjiect  to  clerks,  sheriffs  and 
ti'easurers,  their  liability  for  fiiilingtopayall  money,  to  whom- 
soever dae,  which  remains  in  their  hands  at  the  expiration 
of  their  respective  terms,  or  for  failing  to  pay  money  during 
their  terms,  which  was  turned  over  to  them  by  their  prede- 
cessors, to  the  persons  entitled  to  receive  the  same,  is  fixed 
by  the  later  act. 

There  is,  therefore,  no  apparent  repngDance  between  the 
several  statutes  under  consideration,  except  as  to  the  liability 
Vol.  112.— 16 
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of  county  clerks,  aheriffs  and  treasurers,  and  aa  to  those 
officers  only  in  respect  to  their  liability  for  failing  to  pay 
over  to  their  successors  any  moneys  which  may  remain  in 
their  hands  at  the  expiration  of  their  respective  terms.  For 
such  defaults  they  are  liable  under  the  act  of  March  5th, 
1883.  For  the  defaults  sjiecified  in  section  1943,  the  liability 
of  clerks,  sheriffs  and  treasurers,  and  all  other  officers  em- 
braced by  its  terms,  remains  unaffected  by  the  later  act. 
This  is  according  to  the  rule  which  requires  that  where  there 
are  two  acts  which  relate  to  the  same  subject,  botli  are  to  be 
given  effect  if  that  be  reasonably  possible.  If  tiie  later 
act  embraces  all  ihe  provisions  of  the  fir.^t,  and  also  new  pro- 
visions, and  impo.«es  different  or  additiunal  penalties  for  the 
same  offences  as  are  embraced  l)y  the  old,  the  later  act,  ia 
such  a  case,  operates  as  a  repeal  of  the  old.  without  any  re* 
pealing  clause.  Or,  as  it  was  well  stated  in  Wagoner  v.  StcUe^ 
90  Ind.  504:  "The  general  rule  is  thatwhere  a  new  statute 
covers  the  whole  subject-matter  of  an  old  one,  adds  new 
offences  and  prescribes  different  penalties  for  those  enumer- 
ated in  the  old  law,  then  the  former  statute  is  repealed  by 
implication."  Norria  v.  Crocker,  13  How.  (U.  S.)  429; 
President,  etc.,  v.  Bradskaw,  6  Ind.  146 ;  Leard  v.  Leard,  30 
Ind.  171;  Dowdell  v.  Slate,  58  Ind.  333;  State  v.  Oiriet- 
man,  67  Ind.  328 ;  Western  Union  Tel.  Co.  v.  Brown,  108 
Ind.  538;  United  States  v .  Tynen,  U  Wall.  88;  Robinson  v. 
Rippey,  111  Ind.  112,  and  cases  cited;  Pennsylvania  Co.  v. 
Spaulding,  ante,  p.  47, 

The  later  act  under  consideration  does  not  cover  the  entire 
subject-matter  of  section  1943;  nor  can  it  be  said  that  it  in 
terras  adds  new  offences. 

As  we  have  already  seen,  so  much  of  the  act  of  March  5th, 
1883,  as  imjwses  penalties  is  in  no  respect  in  conflict  with 
8e<^tion  1943,  except  in  so  far  as  the  act  relates  to  certain 
designated  officers,  viz.,  clerks,  sheriffs  and  treasurers,  and 
ID  respect  to  those  officers  the  penal  part  of  the  later  act  is 
only  variant  from  the  earlier  in  so  &r  as  it  imjuises  liability 
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for  &i]iDg  to  turn  over  moneys  remaining  in  their  hands  to 
their  successors  at  the  cspiratloa  of  their  terms  of  office. 

It  can  not  be  implied  from  the  act  of  1883  that  the  Leg- 
islature intended  to  absolve  all  the  officers  named  iitsection 
1943,  except  clerks,  sheriffs  and  treasurers,  from  punishment 
for  embezzling  funds  or  property  received  by  them  in  their 
official  capacity,  or  that  it  was  the  intention  to  absolve  clerks, 
treasurers  and  sherifl^  from  liability  for  embezzling,  or  fraud- 
ulently Ruling  or  refusing  to  deliver  to  the  persons  entitled 
thereto,  money  or  property  during  their  continuance  in 
office. 

A  drainage  commissioner  te  aa  officer  of  the  county  for 
which  he  is  appointed,  within  the  purview  of  section  1943. 
The  indictment  charges  that  the  appellee,  as  such  officer,  re- 
ceived certain  moneys,  by  virtue  of  his  office ;  that  his  suc- 
cessor in  office  demanded  the  money  from  him,  and  that  he 
fraudulently  failed  and  refused  to  deliver  it,  and  feloniously 
embezzled,  retained,  and  converted  the  same  to  his  own  use. 
When  he  resigned  hw  office  it  became  his  duty,  under  the  act 
of  1883,  to  pay  over  to  his  successor  in  office  such  moneys 
received  by  him  in  his  official  capacity  as  remained  in  Ms 
hands,  without  regard  to  whom  it  belonged ;  and  if  it  be  true, 
aa  charged,  that  he  fraudulently  failed  and  refused  to  do  so, 
bat  embezzled  and  converted  the  money  to  his  own  use,  he  is 
sabject  to  the  penalties  prescribed  in  section  1943. 

The  several  statutes  we  have  been  considering  were  the 
sabject  of  review,  to  some  extent,  in  the  recent  case  of  .Safe 
V.  Mason,  108  Ind.  48<  That  was  a  case  in  which  an  indict- 
meat  had  been  returned  against  a  county  treasurer,  charging 
him  with  having  embezzled,  and  failed  to  pay  over  to  his 
successor  in  office,  moneys  remaining  in  his  hands  at  the  ex- 
piration of  his  term. 

The  indictment  was  returned  after  the  act  of  1883  came 
into  force,  but  the  offence  was  charged  as  having  been  com- 
mitted at  a  date  prior  to  the  enactment  of  that  statute. 

The  point  was  made  that  the  statute  in  force  at  the  time 
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the  alleged  offence  waa  committed  had  heen  repealed  by  im- 
plication hj  the  later  act,  and  that,  in  the  absence  of  a  clause 
saving  prosecutions  for  offenceis  committed  while  the  prior 
act  was  in  force,  the  prosecution  could  not  be  maintained. 

That  being  a  case  for  the  default  of  a  county  treasurer  for 
failing  to  pay  money  remaining  in  his  bands  at  the  expira- 
tion of  his  term  to  bis  successor,  it  fell  within  the  general 
purview  of  the  act  of  1 883,  and  the  court  arrived  at  the  con- 
clusion that,  as  applied  to  the  facte  in  that  case,  section  1943 
was  repealed  by  the  later  act. 

Although  some  of  the  language  of  the  opinion  might  war- 
rant the  inference  that  it  vtan  intended  to  decide  that  the  later 
act  entirely  abrogated  theearlier,  and  to  that  extent  may  have 
been  too  broad,  nevertheless,  as  applied  to  that  case,  as  it  was 
presented,  the  coostruction  of  the  statute  was  not  in  conflict 
with  the  views  hereinabove  expressed,  as  applied  to  county 
treasurers  who  are  in  default  for  not  having  paid  over  to 
their  successors  at  the  expiration  of  their  terms. 

It  is  to  be  observed  further,  that  in  the  ease  referred  to  the 
attention  of  the  court  was  in  no  way  called  to  the  act  of 
July  2d,  1877,  embodied  in  section  248,  R.  S.  1881,  Nvhich 
provides,  substantially,  that  the  repeal  of  any  statute  shall 
not  have  the  effect  to  extinguish  or  release  any  penalty  or 
liability  incurred  under  such  statute,  unless  the  repealing 
act  shall  so  expressly  provide. 

Had  the  attention  of  the  court  been  called  to  this  statute, 
a  diiferent  conclusion  from  that  reached  might  have  followed 
in  that  case. 

To  the  extent  that  any  general  expressions  used  in  State  v. 
Mason,  supra,  may  seem  to  conflict  with  the  conclusions 
above,  such  expressions  may  be  deemed  to  be  modified  by 
this  opinion. 

Judgment  reversed,  and  cause  remanded,  with  instructions 
to  overrule  the  motion  to  quash. 

Filed  Not.  4, 1887. 
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No.  12,640. 
The  State  v.  Stout. 

Cbiminai.  Law.— Proil>tute.—  Indiebntnt.—  lhtpii£ity.— When  a  statote, 
like  section  2003,  R.  S.  1881,  on  the  subject  uf  prostitution,  makes  it  nu 
offeace  to  do  ihig,  or  that,  or  another  thing,  nientioning  several  things 
diBJu actively,  either  one  ol  which  would  constitute  the  same  offence, 
subject  to  the  same  punishment,  it  is  the  general  rule  that  all  the  things 
mentioned  may  be  chained  conjunctively  in  ft  single  count,  as  consti- 
tuting but  a  single  offence. 

Froin  the  Monroe  Circuit  Court. 

J.  E.  HetUey,  Prosecuting  Attorney,  J.  W.  Buslcirk  and  H. 
C  Duncan,  for  the  State. 

Elliott,  J. — The  offence  for  which  the  ap[>ellee  was  pros- 
ecuted is  thus  charged  in  the  information:  "The  said  Flor- 
ence Stout  did  then  and  there  unlawfully  frequent  and  live 
in  a  certain  house  of  ill-fame,  to  wit,  the  house  of  James 
Stout,  on  Third  street,  in  the  city,  of  Bloom! ngtou,  State  and 
county  aforesaid,  and  did  then  and  there  unlawfully  asso- 
ciate with  women  of  bad  character  for  chastity,  to  wit,  Mar- 
tha Mershon,  Jane  Releford  and  Emma  J,  Young,  in  public 
places  then  and  there  situate,  to  wit,  on  tlie  public  walks  of 
said  city  of  Bloomington,  and  at  houses  which  men  of  bad 
character  frequent  and  visit,  tn  wit,  the  house  of  said  James 
Stout,  and  the  house  of  one  Martha  Mershon,  and  <lid  then 
and  there  commit  fornication  for  hire  with  Oscar  Strofhor 
and  divers  other  persons." 

We  have  no  brief  from  the  appellee,  but  we  understand 
from  that  of  the  appellaut  that  the  information  was  held  bad 
for  duplicity. 

The  information  is  founded  on  section  2003,  R.  S. 
1881,  which  provides  that  "Any  female  who  frequents 
or  lives  in  houses  of  ill-fame,  or  associates  with  women  of 
bad  character  for  chastity,  either  in  public  or  at  a  house 
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which  men  of  bad  character  frequent  or  visit ;  or  who  com- 
mits foroicatioD  for  hire, — shall  be  deemed  a  prostitute." 

We  think  the  case  falls  within  the  rule  thus  stated  in 
Fakneetock  v.  State,  102  lad.  166:  "Where  a  statute,  like 
section  2002,  above  quoted,  makes  it  au  offence  to  do  this, 
or  that,  or  another  thing,  mentioniag  several  things  dis- 
.junotively,  either  one  of  which  would  constitute  one  and 
the  same  offence,  subject  to  one  and  the  same  punishment,  it 
is  the  general  rule  that  all  the  things  mentioned  in  the  stat- 
ute may  be  charged  conjunctively  in  a  single  count,  as  con- 
stituting but  a  single  offence."  Davis  v.  State,  100  Ind.  154, 
and  authorities  cited. 

Judgment  reversed. 

Filed  Nov.  4,  1887. 
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Negligence. — Su^eieaes  (^Complaint  Charging. — A  Keneral  allegation  of 
negligence  in  the  performance,  or  in  failing  to  perform,  a  datv  which 
the  laff  cants  upon  a  defendant,  resulting  in  injury  to  the  plaintiff,  with- 
out his  fault,  is  sufficient  to  withstand  a  demurrer. 

Same. — Mailer  and  Saixmt. —  Ihaiger'-ni  Madiinerii, — Where  an  employer 
negligently  permits  an  elevator,  which  an  employee  in  the  performance 
of  his  duty  \*  required  to  go  upon,  to  become  dongeruns  and  to  remain 
unlit  for  use,  and  the  littler,  having  no  knowledge  of  its  dangerous  con- 
dition, and  being  without  fault,  is  injured  while  in  the  conrse  of  his  em- 
ployment by  renaoD  of  ita  unsafe  condition,  the  employer  is  liable. 

From  the  I^ake  Circuit  Court. 
/.  Kopelke,  for  appellant. 

E.  Griffin,  O.  F.  Griffin,  J.  B.  Julian  and  J.  F.  Julian,  for 
appellee. 
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Mitchell,  J. — The  complaiot  id  this  case  charges  that, 
«D  the  26th  day  of  JaDuary,  1885,  the  appellee,  Schweitzer, 
waa  in  #ie  employ  of  George  H.  Hammond  &  Co.,  a  corpo- 
ratioD  engaged  in  the  maoulacture  of  glue  and  other  com- 
modities at  HammoDd,  Indiana.  While  so  employed  the 
plaintiff  alleges  that  it  became  his  duty  to  use,  and  pass  up 
sad  down  upon,  an  elevator  supplied  by  the  company  for 
the  purpose  of  carrying  material  back  and  forth  from  the 
basement  to  the  top  of  the  building  in  which  the  compaoy 
■conducted  its  business.  The  plaintiff  alleges  that,  by  the 
carelessness  and  negligence  of  the  company,  the  cable  and 
other  ap[>aratu3  connected  with  the  elevator  were,  with  the 
ili^fendant's  knowledge,  permitted  to  be  and  remain  unsafe, 
<langerous  and  unfit  for  the  purposes  for  which  they  were 
used,  of  which  fact  the  plaintiff  alleges  he  was  ignorant.  He 
charges  that,  whiln  ascending  from  the  basement  in  the  line 
of  his  duty,  the  cable  which  supported  the  elevator  broke,  or 
clipped,  thereby  causing  the  elevator,  with  the  plaintiff  upon 
it,  to  be  precipitated  some  twenty  feet  to  the  basement,  whereby 
the  plaintiff,  without  any  fault,  sustained  grievous  bodily 
injuries. 

This  complaint  is  not  open  to  the  objections  urged  against 
it  by  the  appellant.  It  charges  generally  that  the  appellant 
carelessly  and  negligently  permitted  its  elevator,  which  the 
plaintiff  in  the  perfotraance  of  his  duties  was  required  to  go 
upon,  to  become  dangerous,  and  to  be  and  remain  unfit  for 
use,  and  that  the  latter,  without  knowledge  of  its  dangerous 
condition,  while  in  the  course  of  his  employment,  was  injured, 
without  his  fault,  by  reason  of  the  unsafe  condition  of  the 
elevator. 

It  has  been  repeatedly  held  that  a  general  allegation  of 
negligence  in  the  performance  of,  or  in  failing  to  perform,  a 
duty  which  the  law  casts  upon  a  defendant,  resulting  in  injury 
to  a  plaintiff,  who  is  without  fault,  is  suCBcicnt  to  withstand 
a  demurrer.     Cleveland,  etc.,  U.   W.  Co.  v.  Wtfiiantf  100  Ind. 
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160;  Pittsburgh,  etc.,  R.  W.  Go.  v.  Adams,  105  Ind.  151 ; 
Town  of  Ruahville  v.  Adams,  107  Ind.  475. 

If  the  defendant  desired  the  complaiQt  to  specif  more 
particularly  whereia  the  plaintiff  claimed  the  defendaut  was 
negligent,  a  motion  to  make  the  complaint  more  specific 
would  have  presented  the  question. 

Where  the  necessities  of  his  employment  require  an  em- 
ployee to  use  machinery  or  appliances  in  the  course  of  his 
employment,  the  employer  owes  the  corresponding  duty  of 
exercising  care  in  furnishing  and  maintaining  machinery  and 
appliances  that  are  reasonably  safe,  or  of  giving  notice  to 
the  employee  of  defects  that  are  not  obvious  or  of  which  the 
latter  has  no  knowledge. 

This  duty  rested  upon  the  appellant,  and,  according  to  the 
averments  in  the  complaint,  it  negligently  and  carelessly 
omitted  to  discharge  its  obligation  in  that  regard  to  the  aj)- 
pellee. 

The  distinction  between  the  complaint  before  us  and  that 
involved  in  Pen)isi/Ivania  Co.  v.  Marion,  104  Ind.  239,  re- 
lied on  by  the  appellant,  is  that  in  the  latter  case  the  com- 
plaint contained  no  general  charge  of  negligence,  while  the 
complaint  under  consideration  alleges  that  the  appellant  care- 
lessly and  negligently  permitted,  etc. 

Under  the  assignment  that  the  conrt  erred  in  overruling 
the  appellant's  motion  for  a  new  trial  two  points  are  pre- 
sented : 

First,  it  is  argued  that  the  evidence  shows  that  the  elevator 
was  not  intended  to  be  used  in  carrj'ing  persons,  and  that 
the  appellee  went  upon  it  voluntarily  and  without  any  direc- 
tion from  the  appellant,  and  that  his  going  upon  it  was 
altogether  unnecessary  in  the  jjcrformance  of  his  duties,  and 
solely  for  his  own  convenience.  Secondly,  the  appellant  con- 
tends that  it  appears  from  the  evidence  that  the  appellee  had 
been  frequently  warned  not  to  go  upon  the  elevator,  on 
account  of  its  being  unsafe  and  liable  to  fall. 

As  a  matter  of  course,  if  either  of  the  foregoing  proposi- 
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tions  had  beeo  established,  there  could  have  been  no  recovery. 
As  the  evidence  appears  in  the  record,  it  seeme  to  prepon- 
derate overwhelmingly  in  favor  of  the  appellant  on  both 
propositions;  but  that  is  to  no  purpose  here,  since  it  can  not 
be  denied  that,  if  full  credit  was  given  to  the  t<!Stimoiiy  of 
the  appellee,  there  was  at  least  some  evidence  which  tcndod 
to  sustain  the  finding  and  judgment.  It  was  the  province 
of  the  court  and  jury  to  accept  the  evidence  of  the  appellee 
in  preference  to  that  of  the  other  witnesses,  and,  having  evi- 
dently done  80,  it  is  needless  to  repeat  what  has  been  so  often  . 
said,  that  this  court  will  not  enter  upon  the  task  of  weigh- 
ing the  evidence.  It  may  be  well  enough  to  remark  that 
this  rule,  which  is  entirely  appropriate  foi,  and  the  ouly  one 
practically  applicable  in,  an  appellate  tribunal,  is  not  to  be 
adopted  or  applied  by  the  trial  courts,  in  which  opiwrtunities 
are  afforded  the  judges  of  observing  the  conduct  of  wit- 
nesses, and  of  obtaining  possession  of  facts  which  can  not 
possibly  be  conveyed  to  this  court  upon  the  record. 

This  court  always  presumes  that  the  trial  court  has  exer- 
cised its  exclusive  privilege  of  passing  upon  the  weiglit  of 
the  testimony,  and  that,  if  the  verdict  liad  not  been  sup- 
ported by  the  weight  of  the  evidence,  the  court  below  would 
have  unhesitatingly  set  it  aside  and  granted  a  new  dial. 

All  that  this  court  can  do  is  to  look  into  the  record  for 
the  purpose  of  ascertaining  wliether  there  is  any  competent 
evidence  which  fairly  tends  to  support  the  fiudiug;  or,  in  a 
civil  case,  where  the  rule  requires  that  the  issue  be  sup- 
ported by  clear  and  convincing  proof,  and  not  simply  by  a 
preponderance  of  the  evidence,  this  court  will  look  into  the 
evidence  for  the  purpose  of  determining  whether  that  rule 
has  been  disregarded.     Ford  v.  Osborne,  12  N.  E.  Rep.  526. 

Tlie  judgment  is  affirmed,  with  costs. 

FUed  Mov.  6, 1887. 
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Palmer  v.  The  Chicago,  St.  Louis  and  Pittsburoh 
Railroad  Comfasy. 

Demubbeb  to  Evidence.— 3Vu(Jl  of  Jhci«.—/jiftmi«».—fVartii!e.— In  con- 
sidering a  demurrer  to  evidence,  the  court  ia  bound  to  accept  a«  true  all 
tlie  facia  wbich  the  evidence  teuds  to  prove,  and,  aa  against  the  demur- 
ring party,  Co  draw  froui  the  evideoce  all  sucb  reasonable  iaferenceB  u 

a  j'lrj  might  draw. 

Same. — Coafiietiag  Kaidrnce.—  What  Can  be  Qmaidered. — If  there  is  a  con- 
Bict  in  the  evidence,  then  only  such  as  is  favorable  la  the  party  against 
whum  the  demurrer  is  directed  can  be  considered,  and  that  which  in 
favorable  (o  the  deit^urring  party  is  deemed  Co  be  withdrawn. 

Same. — Question  Prexnied. — BUI  of  Ezeeptioat. —  Where  evidence  is  incorpo- 
rated, as  it  niuiiC  be,  in  the  demurrer,  llie  only  question  presented  is  die 
sufficiency  of  Che  evidence  to  suHtain  a  rigiit  of  action,  and  exceptions 
to  rulings  in  rejecting  or  receiving  evidence  are  nuC  prcsenCed,  a  bill  of 
exceptions  being  neceiuary  for  that  purpose. 

NEGLittENCE. — Eaiiroad.-~ 'Deufxmsei:  —  No  action  will  lie  against  a  rail- 
road company  for  causing  the  death  of  a  trespasser  upon  its  track  unless 
the  act  of  i(a  employees  was  wilful. 

Same.— iVa«inp(u)n  thai  Penon  wiU  Jjeaix  TVoei. — An  enfcineer  of  a  moving 
train  baa  a  right  to  presume,  until  the  Ins t  moment,  that  a  peisoD  walk- 
ing on  the  railroad  crack  will  teuve  it  in  lime  to  avert  danger. 

^JMK.—  WUfiaiMat.—Cnnitrar.tii'e  laleat  to  hfiin  Injury.— To  ccnstitoto  wil- 
fulness, in  a  legal  sense,  it  is  not  necessary  that  there  should  be  a  formed 
and  direct  intention  to  kill  or  wound  any  particular  person ;  but  the 
intent  may  be  a  constructive  or  an  implied  one. 

-Same.— Bn-Xfea  Oi^i-eyai-d  of  thnjegitfnwB,  -A  reckless  disregard  of  conse- 
quences may  be  so  great  as  Co  imply  a  willingness  to  inflict  an  injury, 
and  as  to  entitle  a  Irespa^wr  to  recover,  although  there  is  no  actual  in- 

Saue. — Pertoii  UnronKeiondi/  in  Ftiii — Duty  to  Slop  TVoi'n.— It  two  men  are 
seen  on  the  track  in  front  of  a  train,  one  risking  his  own  safely  in  an 
effijrt  to  signal  the  foremost  Man  U>  leave  the  track,  the  engineer  is 
guijty  of  a  wilful  wrons  if,  sreing  the  siRnalu,  be  fails  to  use  ordinary 
care  to  stop  the  train  ;  but  it  is  otherwise  if  he  docs  not  see  the  signnla. 

Haxb.— Rale  (^  Speed.— n'hfa  .W  M<il'rial.—.Ks  applicable  to  an  injury  to 
a  trespasser,  the  rate  of  speed  at  which  the  train  was  run  is  not  material, 
unless  there  be  something  making  It  evidence  of  an  intentional  or  wil- 
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Sauk. —  Um  of  HtuJc  b}/  PiJdie. —  iicense.— Where  a  railroad  company, 
either  expressly  or  bj  clear  Implication,  licenses  the  public  to  use  its 
track  Id  a  citj,  town  or  Tillage,  it  can  not  treat  one  who  avoila  himself 
of  the  licenve  as  a  traapaaeer. 

From  the  Lake  Circuit  Court. 

M.  Wood  and  T.  J.  Wood,  for  appellant. 

N.  0.  Boa»,  for  appellee. 

Elliott,  J. — There  is  evidence  ahowing  these  &cte: 
James  W,  Palmer,  seventeen  years  of  age,  was  run  over  and 
killed  by  one  of  the  appellee's  trains  while  walking  along  its 
track  not  far  from  a  highway  crossingin  the  village  of  Leroy. 
His  hearing  was  so  defective  that  ho  could  not  bear  the 
rumble  of  an  approaching  train  if  very  far  oif,  but  he  could 
hear  the  whistle  of  the  locomotive.  The  father  of  the  young 
man  said,  in  the  course  of  his  testimony:  "  I  looked  up  on 
top  of  the  grade  and  saw  this  train  coming.  James  was 
walking  right  to  the  tank.  I  just  ran  across  the  track,  be- 
tween the  main  track  and  the  switch,  and  I  took  off  my  bat 
and  signalled  to  him  to  stop.  He  nevur  saw  the  train.  I 
don't  knowthat  the  engineer  saw  me.  I  ran  to  within  sixty- 
six  feet  of  him,  and  it  was  to  about  twenty-four  rods  of 
where  they  killed  the  boy.  When  James  went  on  the  track 
be  looked  west  and  he  looked  east,  the  same  as  common.  He 
expected  the  eastern  freight  train,  likely,  going  west,  instead 
of  this  eastern  extra  passenger.  Thu  train  was  about  eighty 
rods  from  me  when  I  made  the  signals.  I  saw  the  boy  was 
not  looking  back.  I  took  off  ray  hat  and  swung  it  for  a 
signal.  I  knew  what  the  signals  were  as  well  as  they  did  ou 
a  railroad  track  ;  I  have  been  on  it  long  enough.  I  ran  on, 
swinging  my  hat,  till  they  knocked  me  down.  I  was  tolerably 
cli>se  to  the  boy  myself.  I  ran  ahead,  waving  ray  hat.  I 
aimed  to  run  ahead  of  the  boy  so  be  would  see  me  and  get 
off  thetrack.  I  ran  right  acros,s  the  main  track  between  the 
switch.  I  ran  towards  tlie  boy  between  the  tracks.  I  ran 
within  sixty-six  feet  of  the  boy,  and  it  was  twenty-iour  rods 


252  SUPREME  COUET  OF  IN-DIANA, 

Pkimer  v,  Tlie  Chicago,  St.  Louii  aiid  Pittsburgh  Railioad  Compaoy. 

ta  where  be  was  struck  from  where  he  stepped  od  the  track. 
The  engineer  wus  on  the  south  side.  When  the  train  passed 
the  switch,  right  where  I  put  up  the  switch-light,  the  engineer 
yelled  out;  that  was  withio  six  or  eight  or  tea  rods  of  tlie 
house.  By'yelied  out'  I  mean  he  whistled.  There  wa.>*  no 
slackening  of  speed  that  I  could  see.  When  they  whistled 
they  were  within  about  thirty  rods  of  the  boy.  The  train 
was  running  through  the  village  at  pretty  close  to  forty  miles 
an  hour.  It  knockeil  me  from  the  track.  The  village  has 
about  seventy-five  inhabitants.  There  are  two  stores  on  the 
bouth  side  of  the  track  and  a  hay  barn  on  the  north  side.  It 
(tin;  train)  threw  me  on  the  ground.  It  was,  I  think,  the 
wind  of  the  train  that  did  it." 

The  mother  of  the  deceased  testified  that  she  was  stand- 
ing in  a  "  slianly  used  as  a  cook-room;"  that  she  saw  her 
hu.sband  running  and  waving  his  hat,  and  that  lie  hallooed 
so  lond  that  she  heard  him  above  the  noise  of  the  train. 

The  engineer  of  the  train  testified  that  he  saw  the  deceased 
on  the  track;  that  he  whistled  several  times  to  warn  him;, 
that  he  expected  that  he  would  leave  the  track,  and  that  he  did 
not  know  that  the  deceased  was  deaf.  The  engineer  also 
testified:  "  I  was  at  the  window  lnoking  out,  and  had  been 
most,  if  not  the  entire,  time  after  leaving  Crown  Point,  I 
saw  two  persons  on  the  track  ;  one  wa.s  some  distance  behind 
the  other,  and  both  were  going  in  the  same  direction  the  train 
was  going.  The  hindmost  one,  or  the  one  nearest  the  train, 
got  off  the  track  after  I  sounded  the  whittle.  I  could  not 
tell  whether  either  of  them  was  running  or  not;  if  he  was, 
I  did  not  discover  the  fact.  I  did  not  see  either  of  them 
wave  a  hat." 

The  trial  court  sustained  the  appellee's  demurrer  to  the- 
evidence. 

It  is  important,  at  the  outset,  to  state  the  principles  which 
the  court  must  obey  in  considering  a  demurrer  to  evidence, 
and  these  are : 

Firet.   The  court  is  bound  to  accept  as  true  all  the  feet* 
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■which  the  evidence  tends  to  prove,  and,  as  against  the  party 
demurring,  to  draw  from  the  evidence  all  such  reasonable 
iiiferencoH  aa  a  jury  might  draw,  WiUcutav.  Northwestern 
M.  L.  Ins.  Co.,  81  Ind.  300,  and  cases  cited;  Hagcnbuck  v. 
McOaskey,  81  Ind.  577  ;  Radcliff  v.  Radford,  96  Ind.  482 ; 
McLean  v.  Equitable  L.  Asaurance  Soe.,  100  Ind.  127  (50 
Am.  R.  779) ;  North  British,  etc.,  Ins.  Oo.  v.  Crutchjield,  108 
Ind.  518. 

fiecond.  If  there  is  a  conflict  in  the  evidence,  then  only 
«iich  evidence  as  is  favorable  to  the  party  against  whom  the 
demurrer  is  directed  can  be  considered,  and  that  which  is 
favorable  to  the  demurring  party  is  deemed  to  be  withdrawn. 
FHtz  V.  Clark,  80  Ind.  591 ;  Ruddell  v.  Tyner,  87  Ind.  529 ; 
Adams  v.  Slate,  87  Ind.  573 ;  McLean  v.  Equitable  L. 
Aasarance  Soc,  supra;  Lake  Shore,  etc.,  R.  W.  Q>.  v.  Foster, 
104  Ind.  293  (54  Am.  R.  319). 

The  question,  therefore,  as  the  record  presents  it  to  us,  is 
this;  Does  the  evidence,  considering  only  that  which  is 
favorable  to  the  appellant,  and  yielding  to  hiro  the  full  be'Ueflt 
of  all  the  reasonable  inferences  for  which  it  supplies  a  foun- 
dation, entitle  him  to  a  recovery  on  the  cause  of  action  stated 
in  the  complaint? 

We  have  restricted  our  statement  of  the  question  by  saying 
that  the  evidence  must  be  such  as  will  support  the  cause  of 
action  declared  on,  because,  even  on  a  demurrer  to  the  evi- 
dence, it  is  only  ou  that  cause  of  action  that  there  can  be  a 
recovery. 

Under  the  firmly  settled  rule,  the  deceased  must  be  regarded 
as  having  been  a  trespasser  on  the  track  of  the  railroad  com- 
pany at  the  time  of  his  death.  Louisville,  etc.,  R.  W.  Co.  v. 
Ader,  110  Ind.  376;  Belt  R.  R.  Oo.  v.  Mann,  107  Ind.  89 
Louisville,  etc.,  R.  W.  Go.  v.  Bryan,  107  Ind.  51;  Louisville, 
«fc.,  R.  W.  Oo.  V.  Schmidt,  106  Ind.  73;  Chicago,  etc.,  R.  R. 
Co.  V.  Hedges,  105  Ind.  398 ;  Terre  Haute,  etc.,  R.  R.  Oo.  v 
Graham,  95  Ind.  286  (48  Am.  R.  719) ;  Indianapolis,  etc. 
B.  B.  Co.  V.  McClaren,  62  Ind.  666. 
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Ah  he  was  a  trespasser,  no  action  will  lie  agaiust  the  cor- 
poration for  causing  his  dt^ath  unless  the  act  of  its  employees- 
was  wilful.  A  trc-sjiasser  can  not  maintain  an  action  where 
the  tort  of  the  defendant  is  nothing  more  than  the  omission 
to  exercise  care.  Terre  Haute,  etc.,  Ji.  R.  Go.  y.  Graham, 
mpm;  Fenmylmnia  Co.  v.  Sinclair,  G2  lud.  301  (30  Am. 
R.  185);  Beach  Cont.  Neg.,  pp.  205,  208,  209. 

If,  then,  this  action  can  be  maintained  it  must  be  on  the 
ground  that  the  wrongful  acts  of  the  employees  of  the  ap- 
pellee were  wilful.  We  regard  the  decision  in  Terre  Haute, 
etc.,  Ji.  R.  Co.  V.  Graham,  supra,  as  correctly  declaring  the 
general  rule  upon  this  subject,  and  we  can  not  depart  from 
it.  iMuisciHe,  etc.,  R.  ir.  Co.  v,  Ader,  stipra  ;  Bell  R.  R.  Co, 
V.  Mann,  mipra;  LouiHtilk,  etc.,  R.  W.  Co.  y.  Bryan, mpra; 
Beach  Cont.  Neg.,  p.  209. 

We  have  no  doubt  that  the  case  of  Terre  Haute,  etc.,  R.  R. 
Go.  V.  Graham,  supra,  is  right  in  asserting  that  an  engineer 
of  a  moving  train  has  a  right  to  presume,  until  the  last  mo- 
ment, that  a  person  walking  on  the  track  will  leave  it  in  time 
to  avert  danger.  Nor  do  we  doubt  that  these  general  rules 
were  correctly  applied  in  that  case.  Pennsylvania  Co.  v.  Sin- 
clair, supra;  Indianapolis,  eto.,  R.  R.  Co.  v.  McClaren,  »«- 
pra;  Donaldson  v.  3Iilwaiikee,elc.,R.  W.  Oo.,2l  Minn. 293; 
Qaynor  v.  Old  Colony,  etc.,  R.  W.  Co.,  100  Mass.  208 ;  Jfor- 
rissey  v.  Eastern  R.  R.  Co.,  126  Mass.  377  (30  Am.  R.  686)  ; 
Ma»m  V.  Missouri  Pacific  R.  W.  Co.,  27  Kan.  83  {41  Am. 
R.  405);  Rothe  v.  Milwaukee,  He,  R.  R.  G>.,  21  Wis.  266  J 
Harty  v.  antral  R.  R.  Co.,  42  N.  Y.  468;  Lake  Shore,  etc., 
R.  R.  Co.  y.  Miller,  25  Mich.  274. 

But,  while  we  fully  affirm  the  doctrine  of  the  case  referred 
to,  we  can  not  regard  it  as  decisive  of  this  case  upon  the 
theory  on  which  the  appellant's  argument  proceeds. 

It  is  our  judgment  that  there  may  be  a  wilful  act,  in  a  legal 
sense,  without  a  formed  and  direct  intention  to  kill  or  wound 
any  particular  person.  There  may,  in  other  words,  be  a  con- 
structive or  an  implied  intent  without  an  express  one.     To 
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use  ao  illnstratioQ  supplied  by  one  of  the  members  of  the 
court  in  consultation,  suppose  tliat  a  warning  signal  is  given 
an  engineer,  clearly  conveyiug  to  his  mind  tliat  there  is 
danger  ahead,  that  he  sees  the  signal  of  warning,  and,  re- 
gardless of  the  warning  thus  given,  he  keeps  his  engine  in 
motion  and  runs  upon  a  bridge  weakened  by  flood  or  fire, 
would  there  not  be  wilfulness  in  a  legal  sense,  although 
there  was  nothing  more  than  a  wilful  disrL'gard  of  danger? 
Or,  to  take  another  illustration,  snppo.se  an  engineer  sees  two 
men  on  the  track,  and  sees  one  of  them  making  signals  to 
the  other  to  leave  it,  would  it  not  be  wilfulness  to  run  npon 
the  nsan  to  whom  the  signals  were  made  without  any  effort 
to  check  the  train  ?  Of  course,  without  such  signals,  orsomc- 
thing  of  a  warning  nature  to  attract  the  attention  of  the 
engineer,  he  would  have  a  right  to  presume  that  the  man 
would  leave  the  track ;  but  to  keep  on  in  disregard  of  signals 
of  wartiing  seen  by  him  is  a  very  different  thing  from  pro- 
ceeding where  there  is  nothing  to  aronse  attention  and  create 
a  belief  that  there  is  a  reason  why  the  train  should  be  brought 
to  a  halt. 

Once  again,  to  illustrate,  suppose  a  man  is  on  the  track,  in 
reality  Aifiteued  there,  but  in  appearance  at  full  liberty  to 
leave  it  at  will,  this  appearance  would  justify  the  engineer  in 
presuming  that  be  would  step  from  it  in  time  to  escape 
danger,  and  there  would  not  be  wilfulness  io  running  upon 
him ;  but  if  the  fact  be  added  to  this  supposed  case  that  a 
third  person  was  eeen  by  the  engineer  endeavoring  to  warn 
the  man  off  the  track,  or  signalling  for  the  train  to  slop, 
would  it  not,  in  legal-  contemplation,  be  a  wilful  act  to  keep 
the  train  in  motion  without  any  effort  at  all  to  bring  it  to  a 
atop?  It  seem  a  to  us  that  these  examples  show  that  there 
maybe  cases  where  there  would  be  wilfulness  although  there 
was  DO  director  ])ositive  intention  or  design  to  inflict  injury. 

The  authorities,  from  the  earliest  years  of  the  common  iaw, 
recognize  the  rule  that  there  may  be  a  wilful  wrong  without 
a  direct  design  to  do  harm.     This  principle  has  been  ap- 
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plied  to  furious  driving,  to  collisions  between  vessels,  to  the 
taking  of  unruly  animals  into  crowds,  to  carelessly  laying 
oiit  poison  for  rats,  to  want  of  caution  towards  drunkca 
)>ersons  and  to  the  careless  casting  of  logs  and  the  like  upon 
highways,  1  Hale  Pleas  of  the  Crown  (Am.  ed.),  475, 
and  authorities  n.  4;  4  Blackst.  Com.  182.  Dr.  Wharton 
gives  full  recognition  to  this  principle  and  shows  its  appli- 
cation to  railroads.  Wharton  Homicide,  sections  80,  87,  94, 
155.  Mr.  Bishop  very  fully  and  ably  discusses  the  question 
and  cites  many  authorities.  In  the  course  of  his  discussion 
he  says :  "  There  is  little  distinction,  except  in  degree,  be- 
tween a  positive  will  to  do  wrong  and  an  indifference  whether 
wrong  is  done  or  not.  Therefore  carelessness  is  criminal; 
and,  within  limits,  supplies  the  place  of  the  direct  criminal 
intent."  1  Bishop  Crim.  Law,  chapter  20.  In  another  place 
this  author  says :  "  If  a  man  neglects  obvious  means  to  leam 
what  will  be  the  probable  consequences  of  his  act,  and  so 
proceeds  rashly,,  the  doctrine  of  carelessness  already  dis- 
cussed applies  to  the  case,  and  he  is  not  excused,"  1  Bishop 
Crim.  Law,  section  324.  These  authorities  declare  and 
illustrate  a  fundamental  principle  of  the  criminal  law,  long 
established  and  long  maintained  without  dissent,  and  we  can 
not  afGrm  that  where  the  question  is  one  of  mere  civil  lia- 
bility a  more  lenient  rule  prevails  in  favor  of  the  wrong- 
doer. Nor  do  the  decided  cases  justify  the  conclusion  that 
a  more  iavorable  rule  prevails  in  civil  cases. 

Judge  Cooley  thusstatesthe  general  rule :  "  Where  the  con- 
duct of  the  defendant  is  wanton  and  wilful,  or  where  it  indicates 
that  degree  of  indifference  to  the  rights  of  others  witich  may 
justly  be  characterized  as  recklessness,  the  doctrine  of  con- 
tributory negligence  has  no  place  whatever,  and  the  defend- 
ant is  responsible  for  the  injury  he  inflicts  irrespective  of  the 
fault  which  placed  the  plaintiff  in  the  way  of  such  injury. 
The  feet  that  one  has  carelessly  put  himself  in  a  place  of 
danger  is  never  an  excuse  for  another  purposely  or  reck- 
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lessly  injuring  him.  Even  the  urimiDal  is  Dot  out  of  the 
protection  of  the  law."     Cooley  Torts,  674. 

Mr.  Beach  says:  "  It  is  a  general  rule  that  when  the  de- 
fendant's negligence  is  wilTuI,  contributory  oegligence  is  not 
adefeuce,  and,  accordingly,  it  is  held  that  a  mere  technical 
tre3]tass  is  not  such  an  oflFence  as  to  deprive  the  trespasser 
■of  his  right  to  recover  damages  for  an  injury  which  he  suf- 
fers through  the  wilful  negligunce  of  another,"  Beach  Con. 
Nog.  53.  At  another  place  this  writer  shows  that  the  term 
"  wilful  negligence"  is  an  inapt  one,  and  takes  substantially 
the  saiii.e  view  as  that  adopted  in  Terre  Ha^Ue,  etc.,  R.  R. 
Go.  V.  Graham,  supra,  saying  that  wilful  uegligeuce  means 
a  "failure  to  perform  a  manifest  duty,  in  reckless  disregard 
of  the  consequences  as  affecting  the  life  or  property  of 
another."     Beach  Con,  Neg.    67. 

The  general  principle  asserted  by  the  text-writers  to  whom 
we  have  referred  is  thus  given  expression  in  a  work  on  rail- 
ways :  "  The  company  has  no  right  to  inflict  wanton  injury 
on  persons  who  arc  unlawfully  on  its  location ;  and  where 
human  life  and  limb  are  concerned,  that  injury  may  well  be 
treated  as  wanton,  subjecting  the  company  to  damages,  when, 
although  able  to  do  so,  they  neglect  to  arrest  the  engine 
which  they  have  good  reason,  to  believe  will,  without  au 
eflbtt  to  stop  it,  result  in  injury  to  the  wrongdoer.  A  wrong- 
doer is  not  neceasarily  an  outlaw  as  to  his  property ;  still  less 
as  to  his  person."     Pierce  Railroads,  330. 

It  is  probably  true  that  tlie  word  wanton  does  not  cor- 
rectly express  the  meaning  of  the  cases,  but  taken  in  connec- 
tion with  the  (ftntext  there  can  be  no  doubt  as  to  the  au- 
thor's meaniug,  and  that  his  statement  of  the  rule  is  well 
supported  by  the  authorities. 

In  Donahoe  v.  Waiash,  etc.,  R.   W.  Co.,  83  Mo.  543,  the 

principle  asserted  by  the  authors  to  whom  we  have  referred 

was  enforced  in  a  case  not  unlike  the  present.     In  that  case 

s  chUd  wandered  u[K>n  the  track  and  was  killed.     It  was  said 
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by  the  mother,  in  the  course  of  her  testimony,  that  "  I  made 
for  my  child  as  hard  as  I  could  run,  with  hands  up  and 
screaming.  I  ran  as  fast  as  I  could."  The  company  was 
held  liable,  because  there  was  a  reokle.ssiiess  that  constituted 
something  more  than  mere  negligence.  Our  own  cases  reco^ 
nize  the  doctrine  that  a  reckless  disregard  of  consequences 
may  be  so  groat  as  to  imply  a  willingness  to  inflict  an  injury. 

In  Pennsylvania  Co.  v.  Sinclair,  eupra,  it  was  said: 
"  Where  an  intention  to  commit  the  injury  exists,  whether 
that  intention  bo  actual  or  constructive  only,  the  wrongful  act 
ceases  to  be  a  merely  negligent  injury,  and  becomes  one  of 
violence  or  aggression."  This  is  a  recognition  of  the  doctrine 
of  the  ancient  authorities  to  which  we  have  referred,  for  they 
assert  the  distinction  between  an  actual  and  an  implied  or 
constructive  intention. 

"To  constitute  a  wilful  injury,"  safd  the  court  in  Louis- 
ville,  etc.,  R.  W.  Co.  v.  Bryan,  supra,  "the  act  which  pro- 
duced it  must  have  been  intentional,  or  must  have  been  done 
under  such  circumstances  as  evinced  a  reckless  disregard  for 
the  safety  of  others,  and  a  willingness  to  inflict  the  injury 
complained  of," 

In  Belt  R.  R.  Co.  v.  Mann,  supra,  it  was  said :  "  It  is  be- 
yond qne.iti<m  that  to  entitle  one  to  recover  for  an  injury  to 
wliich  his  own  negligence  may  have  contributed,  the  injurious 
act  or  omission  must  have  been  purposely  and  intentionally 
committed,  with  a  design  to  produce  injury,  or  it  must  have 
been  so  committed  under  such  circumstances  as  that  its  natural 
I  and  reasonable  con.sequence  would  be  to  produce  injury  to 

'  others.     There  must  have  been  either  an  actual  or  construc- 

tive intent  to  commit  the  injury."  Similar  language  is  used 
in  Louisville,  etc.,  R.  \V.  Co.  v.  Ader,  supra. 

ThcMC  last  cases  distinctly  recognize  the  rule  that  direct  and 

positive  intent  is  not  always  requisite  to  constitute  a  wilful 

act.,     If  it  were  uot  so,  what  is  said  about  a  reckless  disre- 

i  gard  of  probable  consequences  and  a  constructive  intentioa 

would  be  meaningless. 
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In  Pemisylvania  Company  v.  Sinclair,  supra,  Niblack,  J., 
speaking  for  the  court,  said :  "As  a  matter  of  evidence,  proof 
that  the  misconduct  of  the  defendant  was  such  as  to  evince 
an  utter  disregard  of  consequences,  so  as  to  imply  a  willing- 
ness to  indict  the  injury  complained  of,  may  tend  to  estab- 
lish wilfulness  on  the  part  of  the  defendant."  Gndnnati, 
etc.,  R.  R.  Oo.  V.  Eattm,  53  Ind.  307. 

The  general  subject  was  thoroughly  discussed  in  Garter  v. 
Louismlle,  etc.,  R.  W.  Go.,  98  lad.  552,  and  it  was  said  that 
a  trespasser  is  not  an  outlaw,  and  that  a  reckless  ag- 
gression is  not  an  act  of  mere  negligence,  but  is  an  act 
"evincing  a  wanton  indificrence  to  consequences  and  willing- 
ness to  inflict  injury." 

In  Indianapolis,  eta.,  R.  W.  Co.  v.  McBrovm,  46  Ind.  229, 
horses  were  pursued  by  a  train,  driven  into  a  deep  cut  and 
forced  to  leap  a  frestle-woik,  and  the  court  said  :  "The  pur- 
suing them  into  the  cut  and  forcing  them  to  attempt  a  dan- 
gerous leap  manifested  a  reckless  disregard  of  human  life,  and 
the  safety  of  the  property  of  the  citizen.  The  allegations  of 
the  complaint  make  out  a  plain  and  clear  case  of  wilful  neg- 
ligence. The  injury  was  Intentionally  and  wilfully  com- 
mitted." 

It  is  probably  true  that  the  language  quoted  is  subject  to 
verbal  criticism,  in  this,  that  the  term  "  wilful  negligence  " 
is  not  an  appropriate  one,  but  this  misuse  of  words  does  not 
materially  affect  the  decision. 

We  think  it  clear,  from  these  cases,  that  it  may  be  safely 
affirmed  that  it  has  never  been  denied  by  this  court  that  there 
may  be  a  wrong  so  great  as  to  entitle  a  trespasser  to  recover, 
although  there  may  be  no  direct  or  actual  intent  to  inflict  an 
injary. 

The  decision  in  Terre  Haute,  eta.,  R.  R.  Co.  v.  Chakam, 
supra,  does  not  decide  that  a  direct  or  positive  intention  is 
necessary  to  constitute  wilfulness,  and  nothing  we  here  de- 
cide conflicts  with  that  decision. 

We  agree  with  appellant's  counsel,  that  if  two  men  are 
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seen  od  a  track  in  front  of  the  train,  and  one  of  them  risks 
his  safety  in  the  effort  to  signal  tlie  foremost  man  to  leave 
the  track,  the  engineer  who  sees  the  signal  is  guilty  of 
a  wilful  wrong  if  he  does  not  use  ordinary  care  to  stop  the 
train.  Pushing  on  in  utter  disi-egard  of  such  warning  sig- 
nals is  something  more  thaa  negligence;  it  is  wilfulness.  It 
passes  beyoad  a  mere  omission  of  duty  and  becomes  a  posi- 
tive wrong.  The  fact  that  signals  indicating  peril  are  given 
and  are  seen  by  the  engineer  plainly  distinguishes  the  caae 
from  the  class  of  cases  represented  by  the  Tet-re  Haute,  etc., 
R.  R.  Co.  V.  Graham,  supra.  Proceeding  in  defianoe  of 
such  signals  creates  the  constructive  intention  of  which  our 
cases  speak,  aud  makes  the  conduct  of  the  wrongdoer  wilful. 
Such  aa  act  is  not  simply  negligeuce;  it  is  a  wrong  implying 
a  willingness  to  inflict  an  injury. 

While  we  agree  with  appellant's  counsel  upon  the  legal 
proposition  as  we  have  stated  it,  we  can  not  t^ree  in  their 
inference  of  fact,  for  we  can  not  assent  to  the  conclusion 
that  a  jury  might  have  inferred  that  the  engineer  saw  the 
signals  given  by  the  father  of  the  deceased.  In  the  fece  of 
his  jM)sitive  statement  that  he  did  not  see  them  this  would 
be  a  forced  and  violent  inference,  and  such  inferences  are 
forbidden.     Lake  Shore,  etc.,  R.  W.  Co.  v.  Foster,  supra. 

There  is  no  conflict  of  evidence,  for  the  father  testifies 
that  he  does  not  know  whether  the  engineer  saw  his  signals 
or  not,  and  the  engineer,  speaking  as  the  appellant's  wituess, 
positively  testifies  that  he  did  not  see  them.  We  do  not  be- 
lieve that  the  appellant  has  a  right  to  ask  the  court  to  dis- 
credit his  own  witness  in  a  case  like  this,  where  there  ia 
really  no  ooatradiction.  If  the  appellant  had  not  intro- 
duced the  testimony  of  the  engineer  it  might,  perhaps,  have 
been  inferred  that  the  engineer  did  see  the  signals,  but  the 
testimony  was  adduced  by  the  appellant  and  must  prevail 
because  it  is  not  contradicted.  Where  there  is  no  contra- 
dictory evidence,  and  the  testimony  is  not  plainly  improbable, 
it  can   not  be  disregarded.     We  think   the   iact   that  the 
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engineer  so  positively  testifies  that  he  did  Dot  see  the  sig- 
nals is  fetal  to  the  appellant's  position  upon  this  branch  of 
the  case. 

It  matters  not  that  the  appellee's  employees  were  negli- 
gent in  running  the  train;  the  negligence  of  the  deceased  is 
an  impassable  barrier  to  a  i-ecovery  on  that  ground.  Whetlier 
the  train  was  run  at  a  furious  rate  of  speed  or  not  is  imma- 
terial, unless  there  was  sontething  makiug  the  rate  of  s]ieed 
evidence  of  an  intentional  or  wilful  act.  This  is  beyond 
controversy,  and  it  can  not  be  necessary  at  this  day  to  cite 
authorities.  The  Illinois  rule  is  not,  and  never  has  been, 
recognized  in  this  State.  From  first  to  last  our  cases  have 
opposed  the  doctrine  of  comparative  negligence.  Wliere  a 
recovery  is  sought  for  an  injury  caused  by  negligence  the 
plaintiff  must  establish  a  case  of  unmixed  negligence  or  he 
will  fail. 

Decisions  applicable  to  injuries  received  on  a  highway 
crossing  do  not  apply  to  such  a  case  as  this,  for  both  the 
traveller  and  the  railroad  company  have  a  right  to  use  the 
crossing;  but  the  traveller  has  no  right  to  use  the  track  of 
the  company  at  a  place  where  there  is  no  highway  or  cross- 
ing. The  duty  which  the  company  owes  to  a  traveller  on  a 
crossing  or  a  highway  is  essentially  different  from  the  duty  it 
owes  to  one  trespassing  on  its  ti-ach.  In  the  one  case  there 
is  a  positive  duty,  in  the  other  a  mere  negative  duty  not  to 
wilfully  do  him  harm.  Louisville,  etc.,  R.  W.  Co.  v.  Phillips, 
ante,  p.  59;  Gaynor  v.  Old  Colony,  etc.,  R.  W.  Co.,  supra. 

If  the  place  where  the  appellant's  intestate  was  walking  at 
the  time  he  was  struck  was  generally  used  by  the  public  with 
the  permission  of  the  appellee,  then  he  can  not  be  regarded 
as  a  trespasser.     Louisville,  etc.,  R.  YV.  Co.  v.  Phillips,  supra. 

Where  a  railroad  company  licenses  the  public  to  make  use 
of  its  track  in  a  city,  town  or  village,  it  can  not  treat  one 
wlio  avails  himself  of  the  license  as  a  trespasser.  But  it  is 
not  enough  that  persons  do  occasionally  use  the  track,  for,  to 
constitute  a  license,  it  must  appear,  eifher  expressly  or  by 
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clear  implication,  that  the  owner  of  the  track  authorized  them 
to  use  it.  We  think  the  evidence  in  this  caso  does  not  es- 
tablish a  license.  If,  however,  we  were  wrong  in  this,  still 
the  appellant  can  not  snccessfully  complain  of  the  action  of 
the  trial  court  in  sustaining  the  demnrrer.  This  is  so,  be- 
cause the  theory  of  the  complaint  is  that  the  deceased  was  on 
the  track  of  the  company  K>me  distance  from  a  public  cross- 
ing, and  there  is  no  averment  that  the  public  was  licensed  to 
use  the  place  where  he  was  killed.  The  complaint  is  founded 
solely  OD  tiie  theory  that  the  act  of  the  appellee  was  a  wil- 
ful wrong,  and  not  on  the  ground  that  the  deceased  was  on 
a  part  of  the  track  which  the  company  had  licensed  the  pub- 
lic to  travel  over.  If  the  complaint  had  shown  that  the  de- 
ceased was  whei-e  he  might  be  witliout  becoming  a  trespasser, 
a  very  different  case  would  be  presented.  The  theory  of  the 
complaint,  however,  is  clearly  that  the  deceased  was  wrong- 
fully on  tlie  track,  and  was  killed  by  an  act  implying  a  wil- 
lingness to  inflict  the  injury.  On  this  theory  the  appellant 
must  recover,  or  not  recover  at  all.  Mescall  v.  Tally,  91  Ind. 
96,  and  cases  cited ;  Green  v.  Groves,  109  Ind,  519,  and  cases 
cited  ;  First  Nal'l  Bank  v.  Root,  107  Ind.  224. 

Where  evidence  is  incorporated,  as  it  must  be,  in  the  de- 
murrer, the  only  question  presented,  as  we  are  inclined  to 
think,  is  the  sufficiency  of  the  evidence  to  sustain  a  right  of 
action,  and  exceptions  to  the  rulings  in  rejecting  or  re- 
ceiving evidence  are  not  presented;  but  to  present  such 
exceptions  there  mast  be  a  proper  bill  of  exceptions.  If, 
however,  the  question  on  these  rulings  can  be  regarded  as 
properly  before  ns,  the  appellant  can  not  have  a  reversal,  be- 
cause the  rejected  evidence,  so  far  as  it  was  material,  hears 
entirely  upon  the  question  of  a  permissive  use  of  the  track, 
and  was  not,  as  appears  from  what  we  have  already  said, 
relevant  to  the  issue  tendered  by  the  complaint. 

Judgment  affirmed. 

FUed  Nov.  15,  1887. 
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SOPBEMB  Cqukt.—  Verdiel.—  WiU  rut  bt  Datwbed  When  'Hiert  it  Evidates 
Svttaiyiing  U. — Where  the  evidence  fairljl«nd«  to  euBiaia  the  verdict  on 
everv  material  point  it  will  Dot  be  diaturbed  on  appeal. 

8ahb. — Iiulfuetion*  (o  Jaiy.—daneidertd  Together. — If  the  instructions  given, 
when  considered  together,  RtaCe  the  law  correctly,  as  applicable  lo  the 
iaauea  and  evidence,  no  available  objection  can  be  baaed  thereon. 

From  the  White  Circuit  Court. 

W.  E.  Uhl,  A.  W.  Re>/nolds  and  E.  B.  Sellers,  for  appellant. 

R.  Gregory,  fi)r  appellee. 

HoWK,  J. — In  this  caae,  errors  are  assigned  here  by  ap- 
pellaat,  the  plaintifT  below,  which  call  in  question  the  over- 
ruling (1)  of  his  demurrer  to  tho  fourth  paragraph  of  ap- 
pellee's cross-complaint,  (2)  of  his  demurrer  to  the  fifth 
paragraph  of  such  cross-complaint,  aad  (3)  of  his  motion 
for  a  new  trial. 

In  bis  brief  of  this  cause  in  this  court,  appellant's  learned 
counsel  has  confined  his  argurueots  to  such  questions  only  as 
are  presented  by,  or  arise  under,  the  alleged  error  of  the 
court  below  in  overruling  appellant's  motion  for  a  new  trial. 
In  the  outset  of  hb  brief,  counsel  says :  "  The  ease  involves 
two  suits  in  one — that  of  appellant  against  appellee  on  the 
complaint,  and  (2)  that  of  appellee  against  appellant  on  the 
cross-complaint;  and  the  issues  joined  in  one  case  were  very 
different  from  those  iu  the  other.  Practically,  the  wliole 
action  was  a  success  and  a  failure  to  both  parties.  For, 
while  the  verdict  was  in  favor  of  appellee  on  the  complaint, 
it  was  in  cflect  for  the  appellant  on  the  cross-cumplaint,  and 
vice  versa.  But  appellee  has  assigned  no  cross  errors,  and 
there  is  but  one  of  the  cases  on  appeal — that  of  appellant 
against  appellee  on  the  complaint  and  is^ue  joined  thereon, 
and -I  shall  consider  the  evidence  only  with  reference  to  its 
i>earing  on  that  branch  of  the  case.'* 
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This  is  the  view  of  appellant,  as  presented  hj  his  conosel, 
in  relation  to  what  b  "on  appeal"  in  this  case.  In  this 
view,  he  is  probably  mistaken  in  regard  to  the  extent  of  his 
appeal.  The  whole  case  and  all  the  issues  joined  therein,  as 
well  on  the  cross-complaint  as  on  his  complaint,  are  brought 
before  this  court  by  his  appeal  herein.  Of  course,  we  con- 
sider such  questions  only  as  are  presented  by,  or  arise  under, 
the  errors  assigned  here  by  the  appellant;  but,  in  the  deci- 
sion of  these  questions,  we  explore  the  entire  record,  if  nec- 
essary, in  order  to  arrive  at  a  right  conclusion.  ApiK'llant 
may  limit  the  questions  to  be  considered  here,  by  his  as.-iign- 
nient  of  errors,  and  he  may,  and  under  our  practice  will, 
waive  the  consideration  and  decision  here  of  any  question 
which  he  has  failed  to  discuss  in  his  brief  of  the  cause.  Id 
the  case  in  hand,  appellant  has  wholly  failed  to  notice  even, 
in  his  brief  herein,  the  errors  assigned  hy  him  upon  the 
overruling  of  his  demurrers  to  the  fourth  and  fifth  pai-a- 
graphs  of  appellee's  cross-complaint;  and,  therefore,  it  must 
be  held  that  he  has  practically  waived  such  errors. 

Appellant  sued  appellee  in  this  action  upon  an  open  ac- 
count for  medical  services  rendered,  and  medicines  furnished, 
by  appellant  to  the  wife  of  appellee  at  his  special  instance 
and  request. 

Appellee  answered  in  three  paragraphs,  as  follows:  1.  A 
general  denial  of  the  complaint;  2.  Payment;  and  3.  A 
set-off.  Appellee  also  filed  a  cross-complaint  in  two  para- 
graphs, numbered  resjKiotively  4th  and  5th.  In  such  fourth 
paragraph,  appellee  alleged  that,  on  December  4tli,  1882, 
appellant  was  a  practicing  physician  and  surgeon  of  Whiti- 
county,  and  as  sucli  he  was  called  by  appellee  to  atti-nd 
Judith  Land,  appellee's  wife,  who  was  then  sick,  and  was 
then  and  on  divers  davM  after  that  day,  and  before  the  filing 
of  such  paragraph,  requested  by  appellee  to  administer  tlic 
proper  medicines  and  treatment  for  the  cure  of  appellee's 
wife,  Judith  Land ;  that  appellant,  on  the  days  aforesaid^ 
as  such  physician  and  surgeon,  undertook  to  administer  medi- 


MAY  TEEM,  1887. 


Cowger  r.  Land. 


cinea  to  sod  treat  Judith  Land,  appellee's  wife;  that  appel- 
lant so  negligeotly,  unskilfully  and  un  profession  all  j  man- 
aged and  treated  Judith  Land  that,  by  reason  thereof,  she 
became  mortally  sick  in  body,  and,  in  great  pain,  lingered 
for,  t-o  wit,  one  year,  and  finally  died ;  that,  by  reason  of  her 
treatment  by  appeliant  as  aforesaid,  appellee  was  put  to  the 
expense  of,  to  wit,  $1,000  in  employing  skilled  physicians  to 
cure  her  and  nurses  to  take  'care  of  her ;  that  by  appellant's 
aforesaid  acts,  appellee  was  deprived,  during  all  such  sick- 
ness of  his  wife,  of  her  society  and  services,  and  of  all  the 
benefit,  pleasure  and  advantages  which  he  otherwise  would 
have  enjoyed  from  her  services  and  society;  and  that  the 
services  and  medicines  sued  for  herein  by  appellant  were 
the  same  rendered  and  given  by  him  under  his  employment 
as  aforesaid.  Wherefore  appellee  demaDdcd  judgment  for 
$5,000,  etc. 

The  fifth  paragraph  of  crgss-complaint  differed  from  such 
fourth  paragraph  chiefly  in  that  it  was  alleged  therein  that 
appellant  undertook  to  treat  appellee's  wife,  Judith  Land, 
nnder  his  special  contract  to  cure  her  for  hire;  that  appel- 
lant did  not  cure  appellee's  wife;  and  that  his  treatment  of 
her  was  so  unskilful  that  he  in  lact  killed  her.  Damages 
were  claimed  by  appellee  in  the  sum  of  $5,000,  of  which 
sum  he  offered  to  set  off  i^inst  appellant's  claim  herein 
an  amount  equal  thereto,  and  demanded  judgment  for  the 
residue,  etc. 

Appellant  replied  by  general  denial  to  the  second  and  third 
paragraphs  of  answer,  and  he  answered  by  a  general  denial 
of  the  cross-complaint  herein.  The  issues  joined  were  tried 
by  a  jury,  and  a  verdict  was  returned  for  appellee,  the  de- 
fendant below;  and,  over  appellant's  motion  for  a  new  trial, 
the  court  adjudged  that  he  take  nothing  by  his  suit,  and  that 
appellee  recover  his  costs  herein  expended. 

As  appellant's  counsel  in  his  brief  of  this  cause,  as  we  have 
already  seen,  determined  to  "  consider  the  evidence  only  with 
reference  to  its  bearing  "  on  the  case  of  "  appellant  against 
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appellee  on  the  complaint  and  issue  joined  thereon,"  which 
he  claims  to  be  the  only  "  one  of  the  cases  on  appeal,"  he 
had  but  little  difficulty,  of  course,  in  finding,  as  he  does,  that 
"  appellant  was  clearly  entitled  by  the  proof  to  a  verdict  for 
^266.50,  and  this  conclusion  is  reached  without  any  conflict 
in  the  evidence." 

When  ihe  question  of  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  is  presented  for  our  decision,  we  can  not 
say,  as  appellant's  counsel  has  said  in  his  brief  of  this  cause, 
that  we  will  "  consider  only  "  the  evidence  oflfered  by  the  one 
or  the  other  party,  or  with  reference  to  its  bearing  on  certain 
issues,  to  the  exclusion  of  the  other  issues  in  the  cause.  lu 
the  decision  of  this  question  we  are  required  to  consider  all 
tlie  evidence  given  in  the  cause,  and  its  bearing  on  all  the 
issues  in  the  cause.  Indeed,  it  has  long  been  held  by  this 
court,  that  such  question  will  neither  be  considered  nor  de- 
cided here  unless  it  be  affirmatively  shown  by  the  record  that 
it  contains  all  the  evidence  given  in  the  cause.  This  rule  is 
extended  so  far  by  our  decisions  that,  even  if  the  bill  of  ex- 
ceptions containing  the  evidence  concludes  with  the  usual 
formula,  "this  was  all  the  evidence  given  in  the  cause,"  yet, 
if  it  affirmatively  appear  that  the  bill  does  not  contain  all  the 
evidence,  this  court  will  not  consider  and  decide  any  ques- 
tion which  depends  for  its  proper  decision  upon  the  evidence, 
Frmch  V.  ^ate,  ex  rel.,  81  Ind.  161 ;  Fellenzcr  v.VanValzah, 
yo  Ind.  128;  ChUins  v.  Oollim,  100  Ind.  266. 

It  will  not  do  to  say,  as  has  been  said  in  argument  on  be- 
half of  appellant,  that  his  case  is  the  only  case  pending  on 
appeal  herein,  and  that  the  defendant's  case  is  not  before  this 
court  because  appellee  has  assigned  no  cross  errors."  Why 
should  appellee  assign  cross  errors?  The  rulings  of  the  trial 
court  and  the  verdict  of  the  jury  were  all  in  appellee's  fevor, 
and,  so  far  as  the  record  shows,  he  had  no  complaint  to  make 
"on  appeal." 

Appellant's  counsel  was  probably  mistaken  when  he  said 
"the  whole  action  was  *  *  *  *  a  failure  to  both  parties;" 
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Ibr  it  caa  hardly  be  said  that  it  was  a  &ilure  to  appellee. 
Trae,  he  did  not  recover  all  the  damages  he  demanded  either 
Id  his  counter-claim  or  second  aet-off;  but,  maoifestly,  the 
jury  found  enough  damages  in  his  favor  to  of^t  and  com- 
pletely extinguish  appellant's  demand  against  him  herein,  and 
that,  perhaps,  was  all  that  he  expected  to  recover  on  such 
connter-claim  and  set-off. 

Upon  the  evidence  in  the  record,  we  can  not  say  that  the 
verdict  of  the  jury  was  not  sustained  thereby.  Certainly, 
there  b  evidence  in  the  record  which  fairly  tends  to  sustain 
the  verdict  on  every  material  point,  and  this,  under  our  de- 
cisions, is  sufBcient. 

Appellant's  counsel  also  complains,  very  earnestly  and  at 
considerable  length,  of  some  of  the  court's  instructions  to 
the  jury  trying  the  cause.  Counsel's  objections  to  these  in- 
structions, however,  chiefly  apply  to  the  omissions  therein, 
rather  than  to  the  contents  thereof;  and  most  of  such  objec- 
tions could,  and  no  doubt  would,  have  been  obviated  if  ap- 
pellant had  asked  for  other  and  further  instructions  on  the 
same  subject. 

We  have  carefully  examined  and  considered  all  of  the  in- 
structions in  this  case,  and,  without  setting  them  ont  or  com- 
menting thereon,  we  may  say  generally  that,  taken  and  con- 
strued together,  and  with  reference  to  each  other,  as  they 
must  be  under  our  decisions,  the.se  instructions  contain  a  fair 
and  correct  statement  of  the  law,  applicable  alike  to  all  the 
ieenes  and  all  the  evidence  given  in  the  cause. 

We  have  found  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

Filed  Uaj  12, 1887;  peLition  for  a  rehearing  overruled  Dec  30,  1887. 


SUPREME  CX)URT  OF  INDIANA, 


The  Boanl  of  Comminionen  of  Dubois  Countj  v.  WerU. 


So.  13,053. 

The  Boakd  of  Commissioners  of  Dubois  County  ». 

Wertz.  ' 

Pleamno. — Qaim  Agaiiut  OauiUy. — Format  Comp/awii  A'fii  I^eeeuary. — la 
presenting  a  claim  against  a,  county  for  allowance  by  the  board  of  com- 
missionsrg,  no  formal  complaint  is  necessary ;  but  a  detailed  statement. 
of  the  items  charged  for,  with  the  dates  when  oecesaary  to  their  identi' 
ficfttioa,  in  Sill  that  is  required. 

Ih^DBOT. — Abterux  of  Coroofr.—Emergaicji. — Jvftice  c^  Peace  May  AcL—Slnt- 
uie  ConOraed. — Where  there  ia  an  eratrgency  for  holding  an  inqnest  over 
A  dead  body,  and  the  coroner  is,  from  any  cause,  so  far  out  of  the  way 
as  to  be  unable  to  reach  the  body  and  hold  the  inqiiest  within  a  reason- 
able time,  H  justice  of  the  peace  of  the  county  may  hold  it  and  perform 
all  the  dntiea  of  a  coroner  in  connection  therewith.  Section  5888,  K.  B. 
1881,  construed. 

Same.— /WMbrMm  Eiummation. — Gomptntation  t^  Sm-geon. — Charge  Agaimt 
GoiuUy. — A  surgeon  who,  at  the  requeat  of  a  justice  of  the  peace,  acting 
as  coroner,  makes  a  poti-morUm  eiaminalibn  oF  the  body  of  a  person 
whose  death  resulted  from  violence,  is  entitled  to  receire  compensation 
for  his  services  out  of  the  county  trenaury. 

9AMK.—EsiaU  of  Decea»td.^Riilhis  of  Widow.— Ekpemes  of /njuesi.  —  Where 
no  money  or  other  valuables  are  found  upon  the  body  of  the  deceased, 
and  he  leases  an  estate  of  less  value  than  Ave  hundred  dollars,  the  atat- 
Qtory  claim  of  the  widow  to  the  estate  is  superior  to  that  of  the  county 
tor  the  payment  of  the  eipeoEies  of  the  inqnesL 

Saicb. — Rrpeal  of  Statute. — The  statute  appearing  in  the  Revised  Statutes 
of  1S81  as  eectiou  '>mz  was  repealed  bj  the  fee  and  salatj  act  of  1S75, 
and  should  not  have  been  included  in  the  revision. 

From  the  Dubois  Circuit  Coort. 

O.  A.  Trippet,  for  appellant. 

W.  A.  Traylor  and  \V.  8.  Haider,  for  appellee. 

NiBLACK,  J. — The  proceedings  complained  of  in  this  case 
were  based  upon  an  account  filed  against  the  county  of  Du- 
bois by  Toliver  Wertz  for  making  a  po^t-moriem  exsmina- 
tJon  of  the  body  of  John  E.  Gardner,  a  person  who  had 
come  to  his  death  by  violence,  at  the  request  of  a  justice  of 
the  peace,  who  was  at  the  time  acting,  or  assuming  to  act^ 
as  coroner  of  the  county. 
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The  board  of  commissioDers  ejected  the  claim.  Wertz 
appealed  to  the  circuit  court,  where  a  demurrer  was  first 
overruled  to  the  complaint,  and  where  there  was  a  special 
finding  of  tiie  facts  as  disclosed  by  the  evidence.  U{k>u  the 
facts  as  thus  found,  the  circuit  court  came  to  the  conclusion 
that  Wertz  was  entitled  to  an  allowauco  against  the  county 
for  the  sura  of  twenty  dollars,  and  rendered  judginent  ac- 
cordingly. Questions  were  reserved,  and  are  preseuted  here, 
upon  the  sufficiency  of  the  complaint,  and  upon  the  conclu- 
sion of  law  arrived  at,  as  above,  by  the  circuit  court.  The 
complaint,  so  called,  consisted  of  an  account  simply  chai^ 
ing  that  Dubois  county  was  indebted  to  Wertz  in  the  sum 
of  twenty  dollars  for  making  a  post-mortem  examination  of 
John  E.  Gardner  by  direction  of  Michael  A.  Sweeney,  act- 
ing as  coroner,  on  the  2d  day  of  June,  1885. 

We  have  frequently  held  in  general  terms,  that,  in  pre- 
senting a  claim  against  a  county  for  allowance  by  the  board 
of  commissioners,  no  formal  complaint  is  necessary;  that  a 
detailed  statement  of  the  items  charged  for,  with  the  dates, 
when  necessary  to  their  proper  identification,  is  all  that  is 
required.  On  that  subject  reference  is  made  to  the  cases  of 
Board,  dc,  v.  Jennings,  104  Ind.  108,  and  the  other  cases 
there  cited,  and  Stout  v.  Board,  etc.,  107  Ind.  343.  Under 
the  rule  of  practice  thus  recognized,  the  complaint  in  this 
case  was  sufficient. 

Briefly  stated,  the  circuit  court  specially  found  that,  on 
the  evening  of  the  1st  day  of  June,  1885,  one  John  E. 
Gardner,  who  was  at  the  time  acting  as  deputy  sheriff  of  the 
county  of  Dubois,  in  an  eflfort  to  arrest  certain  parties 
charged  with  crime,  was  shot  by  the  parties  so  charged  and 
thereby  mortally  wounded,  from  the  effects  of  which  shoot- 
ing he  died  next  morning  at  about  four  o'clock,  at  the  town 
of  Jasper,  in  said  county;  that,  at  the  time  of  the  death  of 
Gardner,  Maurice  Fritz,  the  coroner  of  said  county,  resided 
at  a  distance  of  twelve  miles  from  said  town  of  Jasper,  and 
as  decomposition  of  Gardner's  body  had  already  set  in,  and 
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aa  no  one  volunteered  his  services  to  go  for  and  notify  the 
coroner,  and  as  decomposition  had  so  fer  advanced  as*  to 
make  the  body  offensive,  and  as  to  render  an  immediate  in- 
quest, if  one  ehouM  be  held,  necessary,  one  Michael  A,  Swee- 
ney, a  justice  of  the  peace  of  said  town  of  Jasper,  proceeded, 
between  eight  and  nine  o'clock  of  the  morning  on  which 
Gardner  died,  to  hold  an  inquest  upon  the  body  in  the  ab- 
sence 'of  the  coroner;  that  it  was  necessary  to  have  a  post- 
mortem  examination  to  ascertain  the  cause  and  effect  of  the 
gun-shot  wounds  found  in  the  body  of  the  deceased ;  that  the 
said  Sweeney,  while  so  acting  as  coroner,  caused  Wertz,  who 
was  a  practicing  physician  and  surgeon  of  said  town  in  good 
standing,  to  he  summoned  before  him,  and  requii'ed  him,  the 
said  Wertz,  to  make  a  post-mortem  examination  of  the  body 
for  the  purpose  stated,  which  he  accordingly  at  once  made; 
that  the  services  thus  rendered  by  Wertz  were  worth  more 
than  twenty  dollars,  and  were,  under  the  circumstances, 
appropriate  and  necessary  services ;  that  Gardner  was,  at  the 
time  of  his  death,  a  resident  of  the  town  of  Jasper,  and  left 
an  estate  worth  less  than  one  hundred  and  fifty  dollars,  which 
was,  by  order  of  the  propercourt,  setoff  to  his  widow  without 
administration  upon  it;  that  the  said  Sweeney,  as  the  acting 
coroner,  certified  the  services  of  the  said  Wertz  to  the  board 
of  commissioners  of  the  county  on  the  2d  day  of  June,  1885, 
the  day  on  which  they  were  rendered;  that  Wertz  had  not 
received  any  pay  for  his  services  from  any  source;  that  at 
the  time  the  inquest  was  held  Fritz,  the  coroner,  was  at  his 
home,  twelve  miles  away,  and  might  have  attended  and  held 
the  inquest  if  he  had  been  notified  in  time,  but  to  have  so 
notified  him  and  procured  his  attendance  would  have  caused 
at  least  one-half  day's  additional  delay. 

Section  5878,  R.  S.  1881,  is  as  follows:  "  Every  coroner, 
as  soon  as  he  shall  be  notified  that  the  dead  body  of  anyper- 
Bon  supposed  to  have  come  to  his  death  by  violence  or  casu- 
alty is  within  his  county,  shall  immediately  proceed  to  in- 
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quire,  upon  view  of  the  body,  how  and  ia  what  maQoer  he 
came  to  hia  death," 

Section  5879,  coatinuing,  provides  that  "All  persons  de- 
sirous of  being  heard  shall  be  examined  as  witnesses;  and 
the  coroner  may  cause  witnesses  to  be  summoned  by  subp<eua 
(issued  by  him,  and  served  by  a  constable),  who  shall  answer 
all  questions  asked  them,  on  oath,  touching  such  death. 
When  a  surgeon  or  physician  is  required  to  attend  such  in- 
quest and  make  a  post-mortem  examination,  the  coroner  shall 
certify  such  service  to  the  board  of  county  commissi onei-s, 
who  shall  order  the  same  paid  out  of  the  county  treas- 
ury." , 

Section  5888  further  provides  that  "  In  every  case  where 
the  coroner  shall  be  absent  from  the  county  or  unable  to  at- 
tend, any  justice  of  the  peace  of  the  proper  county  may  hold 
an  inquest  over  any  dead  body,  and  sliall  proceed  in  all  re- 
spects as  coroners  are  directed  to  do  by  the  foregoing  provi- 
sions; and  shall,  in  all  cases,  be  governed  by  the  provisions 
and  subject  to  the  penalties  of  this  act." 

The  first  point  made  in  support  of  the  objection  that  the 
conclusion  of  law  arrived  at  by  the  circuit  court  was  not.  sus- 
tained by  the  finding  of  the  facte  is,  that  it  was  not  made  to 
appear  that  Fritz,  the  coroner,  was  unable  to  attend  and  hold 
an  inquest  over  Gardner's  body,  within  the  meaning  of  sec- 
tion 5888,  above  set  out,  and  that  hence  Sweeney  had  no 
power  either  to  hold  an  inquest  or  to  require  Wertz  to  make 
a  poet-mortem  examination  of  the  body,  as  he  assumed 
to  do. 

In  respect  to  the  provision  of  section  5888  referred  to,  we 
construe  it  as  meaning  that,  when  there  is  an  emergency  for 
holding  an  inquest  over  a  dead  body,  and  the  coroner  is,  from 
any  cause,  so  far  out  of  the  way  as  to  be  unable  to  reach  the 
body,  and  to  hold  an  inquest  upon  it,  within  a  reasonable 
time,  in  view  of  the  general  condition  of  a^irs  attending 
the  emergency,  a  justice  of  the  peace  of  the  proper  county  is- 
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authorised  to  hold  the  inquest,  and  to  perform  all  the  duties 
of  a  coroner  in  oouuectiou  with  it.  This  construction  is 
seemingly  in  harmony  with,  and  receives  a  general  support 
from,  the  case  o(  Stevens  v.  Board,  etc.,  46  Ind.  541. 

The  next  objection  to  the  sufficiency  of  the  facts,  as  found, 
to  sustain  the  claim  is,  that,  construing  sections  5879,  5882 
and  5892  together,  the  services  of  Wertz  primarily  coastitute 
a  demand  against  the  estate  lefl  by  Gardaer,  and  only  a  con- 
tiugent  claim  against  the  county. 

Under  section  5882  it  is  only  where  money  and  other 
valuable  things  are  found  with  the  dead  body  that  the  prop- 
erty of  the  decedent  may  be  appropriated  to  the  payment  of 
the  expenses  of  the  inquest,  and  in  this  case  it  was  not  shown 
that  any  money  orofhor  valuables  were  found  with  the  body 
of  Gardner,  and  the  fair  inference  from  all  the  facts,  as  set 
forth  in  the  special  finding,  is  that  nothing  of  the  kind  was 
found  with  the  body.  Besides,  as  it  was  shown  that  Gardner 
left  a  widow,  and  an  estato  of  less  value  than  $500,  which 
had  been,  presumably  by  proper  proceedings,  sot  off  to  the 
widow  under  the  provisions  of  sections  2419,  2420,  2421  and 
2422,  R.  S.  1881,  we  regard  her  claim  to  the  estate  as  su- 
perior to  that  of  the  county  for  the  payment  of  the  expenses 
of  the  inquest.  This  is  plainly  inferable  from  section  2422, 
supra. 

As  to  section  5892,  it  need  only  be  stated  that  we  held,  in 
the  case  of  P/afv.  State,  ex  rel.,  94  Ind.  529,  that  it  had 
been  repealed  by  the  fee  and  salary  act,  approved  March  12th, 
1875,  and  hence  ought  nut  to  have  been  included  in  the  Re- 
vised Statutes  of  1881,  and  we  still  adhere  to  the  conclusion 
then  reached. 

It  follows  that  Sweeney  had  authority  to  require  Wertz  to 
make  a  post-mortem  examination  of  the  body  of  Gardner, 
and  that  from  the  facts,  as  found  by  the  circuit  court,  Wertz 
became  entitled  to  receive  compensation  for  his  services  out 
of  the  county  treasury.    Jameson  v.  Board,  etc.,  64  Ind.  524; 
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Sale,  ex  rd.,  v.  Board,  etc.,  85  Ind.  489  j    Board,  etc.,  v. 
Jamaton,  86  Ind.  154;  Board,  etc.,  v.  Bond,  88  Ind.  102; 
Soard,  etc.,  v.  Gillum,  92  Ind.  511. 
The  judgment  is  affirmed,  with  costs. 

Filed  Not.  15,  1RS7. 


No.  12,942. 

Williams  v.  Johnson. 

'EvSTtESCE.—Phymeianand  Hitieni.— Om/Mr-niioi  Matten.-^Knmifydg«  Oaintd 
Ay  Ih^auional  Examinalion, — A  physician  can  not  t«stiFj  to  the  result 
of  oliserTations  or  exitminationa  made  b;  him  upon  tlie  penon  of  a 
patient,  unless  ths  patient  consents,  or  id  some  wa;  traivea  his  privilege. 
BectioD497,  E.6. 1881. 

From  the  Hamilton  Circuit  Court. 

S.  R.  Stephenson,  F.  M.  Trissal  and  W.  R.  Ferttg,  for 
appellant. 

W.  Garver,  F.  B.  Ffaff,  J.  Stafford  and  T.  E.  Boyd,  for 
appellee. 

Mitchell,  J, — Emma  C.  Williams  brought  suit  against 
Dempsey  Johnson  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  her  on  account  of  the  neg- 
ligent failure  of  Johnson  to  observe  the  "  law  of  the  road," 
in  consequence  of  which  a  collision  occurred  between  their 
respective  carriages  while  passing  in  opposite  directions  on  a 
public  highway. 

The  complaint  is  in  two  paragraphs,  both  of  which  are  the 
«me  in  legal  e£Fect.  Belt  R.  R.  Oo.  v.  Mann,  107  Ind.  89. 
Vol.  112.— 18 
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There  was  a  judgment  for  the  dcfeudant  below.  At  the 
trial  Mrs,  Williams  testified  in  her  own  behalf  to  the  effect 
that  she  sustained  bodily  injuries,  by  being  thrown  from  her 
carriage,  and  that  she  was  attended  by  Dr.  Herr,  a  practicing 
physician,  who  prescribed  for  injuries  to  her  side  and  back. 

The  pliysician  was  not  called  to  testify  ou  behalf  of  the 
plaintiff  below,  but  upon  the  conclusion  of  her  testimony  be 
was  called  as  a  witness  on  behalf  of  her  adversary.  He  tes- 
tified that  he  visited  Mrs.  Williams  as  a  physician,  and  ex- 
amined her,  as  his  patient,  in  a  prufe.^ioual  capacity,  and 
that  such  knowledge  as  he  had  of  her  condition  and  Injuries 
was  derived  from  an  examination  of  her  person,  and  from  the 
statemonta  made  to  him  by  Mrs.  Williams  at  the  time.  The- 
phvsician  was  permitted,  after  making  tlie  above  disclosures, 
to  testify,  over  objection  from  the  plaintiff,  that,  at  the  time 
he  examined  her,  he  found  no  evidence  that  she  had  sus- 
tained any  injury  from  a  fall  or  other  violence.  The  admis- 
sion of  tills  evidence  was  in  violation  of  section  497,  R.  8. 
1881,  which  declares  that  physicians  shall  be  incompetent  to- 
testify  "  as  to  matter  communicated  to  them,  as  such,  by  pa- 
tients, in  the  course  of  their  professional  business." 

The  fact  that  the  plaintiff  had  testified  that  she  had  sus- 
tained injuries,  and  that  she  called  Dr.  Herr,  and  that  he 
had  prescribed  for  her  back  and  side,  did  not  justify  the  ad- 
mission of  the  evidence  of  the  physician  as  to  what  he  had 
or  had  not  discovered  as  the  result  of  an  examination  of  the 
plaintiff's  person.  The  statute  sets  the  seal  of  secrecy  and 
confidence  upon  what  a  physician  observes  in  respect  to  the 
condition  of  his  patient's  person  in  the  course  of  his  pro- 
fessional examinations,  as  well  as  u])on  communications  made 
to  him  by  his  patient.  Accident  or  disease  may  compel  the 
submission  of  one's  person  to  examination  by  a  physician, 
who  thus  acquires  information  which  would  be  confided  to 
no  one  else.  The  fear  of  disclosure  often  induces  persons 
to  suffer  from  bodily  ailments,  rather  than  submit  to  exam- 
ination by  persons  of  skill.     The  policy  of  the  statute  is  to 
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protect,  and  render  inviolable,  the  coDfidence  which  should 
exist  betweeo  physiciaa  and  patient.  A  physiciaD  is  not 
permitted  to  disclose  the  result  of  observations  or  examina- 
tions made  by  him  upon  the  person  of  his  patient,  unless- 
with  the  consent  of  the  latter,  or  unless  the  patient  in  some- 
way waives  his  privilege.  Masonic  Mutual,  etc.,  Aas'n  v. 
Beck,  77  Ind.  203  (42  Am.'R.  95);  Excelsior,  etc.,  Ass'n  v. 
Riddle,  91  Ind.  84;  Penn  Mutual  Life  Ins.  Go.  v.  Wiler,  100 
Ind.  92  (50  Am.  R.  769).      ' 

So  far  as  disclosed  by  the  record,  Mi-s.  Williams  had  not 
testified  to  anything  said  to  her  by  Dr.  Herr  as  to  what  he 
discovered  In  the  way  of  ii!jnries  upon  her  person.  She  tes- 
tified that  she  had  been  injured,  and  that  Dr.  Herr  pre- 
scribed for  her  side  and  back.  She  expressly  declined  to 
testify  concerning  any  communications  between  herself  and 
her  physician,  except  as  to  the  prescription  for  her  injuries. 
Without  asking  to  disprove  the  &ct  that  the  physician  had 
prescribed  for  injuries  to  his  patient's  side  and  back,  the 
court  permitted  him  to  testify,  in  behalf  of  her  adversary, 
that,  after  a  professional  examination  of  her  person,  he  had 
found  no  evidence  that  she  had  sustained  any  injury  from  a 
&\\  or  other  violence.     It  was  error  to  admit  the  evidence. 

Objectioa  is  made  to  the  giving  of  certain  instructions  by 
the  court,  but  as  the  evidence  is  not  all  in  the  record  we  can 
not  say  but  that  upon  some  theory,  which  the  testimony  may 
have  snpported,  the  instructions  were  correct. 

For  the  error  already  pointed  out  the  judgment  ia  reversed^ 
with  costa. 

FUed  Not.  16, 1867. 
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InTe? 

Ha^lfil    The  Cincinnati,  Indianapolis,  St.  Louib  and  Chicago 

iM^3|  Railway  Compamy  v.  Lutes. 

'^-'31!  MiiBUBB  OP  I>Aii.i.aBa.—Sre(uAqfConlracl.—Gairu  ond  i>q)S(i.— A  party 
who  has  b«en  wrongfulljr  deprived  ot  the  profile  of  an  executory  con- 
tract may  recover,  by  way  of  damages,  the  difference  between  the  amount 
he  wonld  have  been  entitled  to  on  performance  and  theamount  it  would 
have  cost  him  to  perform  the  contract. 

Sakb.— iVoeurem«ni  0/ OtAer  TTori.— flwkcJumo/'DoTnajef. — Burden  of  IVix/. 
— In  such  caae  the  bnrden  ia  upon  the  defendant  to  prove  that  the 
plaintiff  could  liave  procured  other  work,  from  which  profita  wonld  haTe 
accrued,  thereby  preventing  or  reducing  the  damages  for  which  he  aaes. 

Fbactice. —  Wiine$).—Objeetion  to  Qualion. — Staitmtnt  an  to  vhal  Evidenet  u 

£rpec£«i.— Where  a  question  ia  propounded  to  a  witness,  to  which  an 

objection  is  snaliined,  the  party  introducing  the  witness  must,  to  make 

the  ruling  available  as  error,  state  to  the  court  what  evidence  he  expect* 

•  to  elicit  by  the  answer  to  the  question. 

Sahb. — ItutnuiioM. — Making  AirC  ^  Seeord. — It  la  doubtful  whether  ia- 
atractloDS  to  the  jury  are  such  papera  as  may,  under  section  650,  R.  8. 
IS8I,  be  made  a  part  of  the  record  by  an  order  of  the  court,  or  whether 
.  they  can  be  brought  into  the  record  in  any  other  manner  than  by  bill 
of  exceptions,  or  in  the  mode  prescribed  by  section  535. 

Fi-om  the  Mariou  Superior  Court. 

A.  W.  Hendricks,  0.  B.  Hard,  A.  Baker  and  E.  Daniels, 
for  appellant. 

jF.  Winter,  for  appellee. 

HowK,  J. — In  this  case,  appellee  Lutes  sued  the  appel- 
lant in  a  complaint  of  two  paragraphs.  In  the  first  para- 
graph of  his  complaint,  appellee  sued  to  recover  damages  for 
an  alleged  breach  by  the  appellant  of  a  parol  contract  be- 
tween the  appellee  and  appellant  for  the  driving  of  certain 
piles  at  two  bridges,  known  as  numbers  5  and  6,  on  the  line 
of  its  railroad,  in  that  the  appellant,  after  such  contract  was 
made  and  entered  into,  refused  to  permit  appellee  to  perform 
such  work. 

The  second  par^raph  of  complaint  was  a  common  count 
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for  work  aod  labor  done,  materials  furnished,  and  money 
laid  out  and  expended  by  appellee  for  the  appellant,  at  its 
special  instance  and  request,  as  shown  by  the  bill  of  particu- 
lars therewith  filed  and  made  part  thereof,  etc. 

Appellant  answered  in  three  paragraphs,  of  which  the  first 
was  a  general  denial  of  appellee's  complaint,  and  in  the  sec- 
ond and  third  paragraphs  of  its  auswer  appellant  pleaded 
specially  that,  on  account  of  appellee's  failure  to  comply 
therewith,  the  appellant  had  rescinded  such  contract. 

Appellee  replied  by  a  general  denial  of  the  matters  alleged 
in  the  second  and  third  paragraph.^  of  appellant's  answer. 

The  issues  joined  were  tried  by  a  jury,  and  a  verdict  was 
relumed  for  appellee,  assessing  his  damages  in  the  sura  of 
$1,655;  and,  over  appellant's  motion  for  a  new  trial,  judg- 
ment was  rendered  onthe  verdict.  On  appeal,  the  judg- 
ment of  the  court  at  special  term  was,  in  all  things,  affirmed 
■  by  the  general  term  j  and  from  the  judgment  of  the  general 
term  this  appeal  is  now  here  prosecuted. 

A  number  of  errors  were  assigned  by  appellant  in  general 
term,  all  of  which  are  presented  here  by  a  proper  assignment 
of  error.  In  their  brief  of  this  cause,  appellant's  learned 
counsel  have,  however,  presented  and  discussed  such  ques- 
tions only  as  arise  under  the  alleged  error  of  the  court,  at 
special  term,  in  overruling  appellant's  motion  for  a  new  trial. 
In  such  motion,  a  large  number  of  causes  were  assigned  for 
such  new  trial,  consisting,  chiefly,  of  alleged  errors  of  law 
occurring  at  the  trial  in  the  admission  or  exolusion  of  offered 
evidence,  and  in  the  giving  or  refusal  of  instructions.  We 
will  confine  this  opinion  to  the  consideration  of  such  only 
of  these  alleged  errors  of  law  so  occurring  as  appellant's 
counsel  have  complained  of  here  in  argument,  and  to  the 
decision  of  the  questions  thereby  presented. 

On  the  trial  of  the  cause,  the  appellee,  as  a  witness  in  his 
own  behalf,  on  his  examination  in  chief,  testified  that  it 
would  have  cost  him  about  12i  cents  per  foot  to  put  down 
the  piles  at  bridges  5  and  6 ;   "  that  would   have  been  the 
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actual  cost."  On  hia  crosa-examiaafion,  in  answer  to  ques- 
tions propounded  to  him  by  appellant'^  counsel,  appellee 
further  testified  as  follows: 

"Q.  You  have  eaid  you  could  drive  the  piles  for  12J 
cents  a  foot?     Ans,   Yf«,  sir. 

"Q.  Will  you  be  kind  enough  to  tell  me  what  the  ex- 
pense would  have  been  incident  to  driving  those  piles?  Please 
enter  into  all  the  details  and  tell  me  just  exactly  what  this 
expense  would  have  been?  Ans.  Well,  ray  brother's  ex- 
pense would  have  been  $5  a  day ;  I  was  paying  him  $125  a 
tnontb ;  I  was  paying  Verbis  J2.50  a  day,  I  think;  I  will 
not  say  for  certain ;  and  Mr.  Hutton  either  $2.50  or  $2.2S ; 
I  don't  know  about  these  little  things;  the  teams,  I  think, 
we  were  paying  ti  a  day  to. 

■'Q,  How  many  teams  had  you?  Ans.  We  ran  two 
teams,  with  a  driver. 

"  Q.  Did  $2.50  cover  the  time  of  a  driver  ?  Ans.  I  said 
$4  a  day  for  each  team. 

"  Q.  Now,  what  else  ?  Ans.  Now,  there  would  be  about 
two  laborers  with  them, 

"  Q.  What  would  they  cost  you  ?  Ans.  They  would  be 
about  ll.&O  a  day. 

"Q.  That  would  be  all  the  labor?  Ans.  Ye8,sir;  that 
would  constitute  a  gang." 

After  appellee  bad  rested  his  case  in  chief,  and  appellant 
bad  begun  the  introduction  of  evidence  in  its  defence  herein, 
one  Jacob  Confer  was  called  by  appellant  as  a  witness  in  its 
behalf,  and,  on  his  examination  in  chief,  testified  that  he  had 
been  engaged  in  the  business  of  bridge-building  and  pile- 
driving  for  seventeen  yeare,  and  had  built  the  "  bridge  No. 
6,"  on  the  line  of  appoUaut's  railroad,  mentioned  in  appel- 
lee's complaint,  and  had  experience  in  all  kinds  of  pile- 
driving;  that  the  work  at  said  "bridge  No.  G"  was  suixir- 
intended  by  his  partner  in  the  business,  Mr.  Clay;  and  that 
he  had  eight  hands  employed.     In  the  further  examination 
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in  chief  of  the  witness  Confei',  appellaut's  counsel  pro- 
pounded  to  him  the  foilowiug  questions: 

"  Q.  40,  Now,  what  wages  were  paid  by  you  to  those  other 
persons  who  were  at  work,  and  please  tell  whether  it  was,  or 
was  not,  a  reasonable  compensation? 

"Q.  41.  Please  tell,  now,  whether  the  wages  you  paid 
jour  employees  there  were,  or  were  not,  the  usual  and  cus- 
tomary wages  at  that  time  and  place,  for  that  character  of 
work,  or  otherwise? 

"  Q.  42.  Please  tell  what  the  aggregate  cost  of  the  labor 
per  day  to  you  was  at  that  bridge,  and  also  state  whether  the 
expenditure  was,  or  was  not,  the  reasonable  and  customary 
«ost  for  labor  at  that  time  and  place,  for  that  kind  of  work  ? 

"Q.  43.  Now,  I  will  ask  you  to  state,  how  the  expense 
of  driving  those  piles  with  the  steam  power  that  you  liad 
would  compare  with  the  driving  of  the  same  piles  with  horse- 
power ?  " 

To  each  of  the  foregoing  questions,  as  it  was  propounded, 
appellee  objected  at  the  time,  on  the  ground  that  it  was  "  in- 
competent, irrelevant  and  immaterial."  The  court  sustained 
the  objections,  and  appellant  excepted.  These  rulings  are 
the  first  errors  complained  of  here  by  the  appellant's  counsel 
in  their  brief  of  this  cause. 

If  the  trial  court  had  overruled  appellee's  objections  to  the 
questions  last  quoted,  and  permitted  the  witness  to  answer 
«ach  and  all  of  them,  it  is  certain  that  appellee  could  not  be 
hea^d  to  complain  here  of  such  rulings  as  erroneous.  This 
is  BO  because,  under  our  decisions,  appellee's  objections  to 
auch  questions  were  not  sufficiently  specific  to  present  any 
available  questions  for  our  decision.  Stanley  v.  Sutherland, 
54  Ind.  339;  LouinvUle,  dc,  R.  W.  Co.  v.  Falve}/,  104  Ind. 
409;  Byard  v.  Harkridcr,  108  Ind.  376. 

But  the  trial  court  sustained  appolloe's  objections  to  each 
of  the  questions  quoted,  and  refused  to  allow  the  witness  to 
answer  them.  These  are  the  rulings  of  which  appellant's 
counsel  complain  here  as  erroneous.   TIic  record  fiiils  to  show. 
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however,  that  the  appellant  or  its  counsel,  when  such  ques- 
tions were  objected  to,  informed  the  trial  court  what  evidence 
it  was  expected  to  elicit  by  the  answers  to  such  questions,  or 
either  of  them. 

It  has  long  been  settled  by  the  decisions  of  this  court,  that 
where  a  question  is  propounded  to  a  witness,  and  the  trial 
court  sustains  an  objection  thereto,  the  party  can  not,  by 
simply  saving  an  exception  to  the  ruling,  get  available  error 
into  the  I'ecoid  on  the  ground  of  the  exclusion  of  competent 
evidence.  In  such  a  ca.se  the  party  must  state  to  the  court 
what  the  evidence  is  which  he  offers  and  expects  to  elicit  by 
the  answer  of  the  witness  to  the  question  propounded  and 
objected  to.  Oraeter  v,  WHliatns,  55  Ind,  461 ;  Mitchell  v. 
Chambers,  55  Ind.  289;  Bake  v.  Smilei/,  84  Ind.  212;  Lou- 
wmlle,  etc.,  R.  W.  Co.  v.  Smith,  91  Ind.  119.  This  rule  of 
practice  is  a  i-oasonable  one,  and  is  well  sustained  by  our  de- 
cided cases.     Elliott  v.  Ruasell,  92  Ind.  526. 

It  is  manifest,  therefore,  that  it  would  be  unavailing  and 
unprofitable  for  us  to  attempt  to  decide  whether  or  not  the 
evidence  which  appellant  apparently  expected  to  elicit  by  the 
answers  of  the  witness  to  the  questions  quoted  would  have 
been  competent,  material  and  relevant.  The  question  is  not 
properly  presented  for  our  decision  by  the  record  of  this  cause, 
and,  if  we  should  attempt  to  decide  it,  all  that  we  would  or 
could  say  in  relation  to  the  question  would  be  at  most  mere 
dictum.     We  decline  the  attempt. 

Appellant's  counsel  next  insist  that  the  trial  court  erred 
in  su.staining  appellee's  objection  to  the  following  question 
propounded  by  appellant  to  Jacob  Rubnsh,  a  witness  on  Its 
behalf,  in  his  examination  in  chief,  namely:  "I  will  ask 
you  to  state  whether  his  (William  A.  Lutes')  manner,  in  his 
conversation  with  you  there,  and  an  to  your  suggestions,  was 
courteous." 

It  is  shown  by  the  record  that  appellee  objected  to  this 
question  "as  incompetent,  irrelevant  and  immaterial,  and  as 
asking  for  a  conclusion  of  the  witness."     The  court  sustained 
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the  objection,  and  appellant  excepted.  Here,  again,  the  ap- 
pellant and  its  counsel  failed  to  state  to  tlie  trial  court  what 
the  evidence  was  which  it  was  expected  to  elicit  by  the  an- 
swer of  the  witneaM  to  the  question  last  quoted.  Under  our 
cases  heretofore  cited  herein,  appellant  is  not  in  a  coudition 
to  complain  here  of  the  sustaining  of  appellee's  objection  to 
its  question  to  its  witness  Jacob  Rubush. 

Finally,  it  is  claimed  by  appellant's  counsel  that  the  trial 
court  erred  in  the  iu.struotiou  given  of  its  own  motion,  in  the 
event  the  jury  found  for  the  appellee,  upon  the  question  Id 
relation  to  the  measure  of  his  damages. 

Upon  this  subject  the  court  instructed  the  jury  as  follows: 
"The  general  rule  as  to  the  measure  of  damages  applicable 
here,  if  the  plaintiff  is  entitled  to  recover  at  all,  is  this : 

"The  party  who  has  been  wrongfully  deprived  of  the 
gains  and  profits  of  an  executory  contract  may  recover  as 
an  equivalent,  and  by  way  of  damages,  the  difference  betweeii 
the  contract  price — the  amount  which  he  would  have  earned 
and  been  entitled  to  recover  on  performance — and  the  amount 
which  it  would  have  cost  him  to  perform  the  contract.  In 
estimating  such  cost,  allowance  must  be  made  for  every  item 
of  coat  and  expense  necessarily  attending  a  full  compliance 
on  his  part ;  and,  in  estimating  his  profits,  you  will,  of  course, 
exclude  all  such  as  are  merely  speculative  and  conjectural." 

The  trial  court  gave  the  jury  no  otiier  instruction  in  refer- 
ence to  the  measure  of  appellee's  damages,  in  the  event  of  his 
recovery  herein;  and  neither  appellant  nor  appellee  asked 
the  court  for  any  further  or  additional  instructions  on  the  sub- 
ject of  the  instruction  quoted,  so  far  as  the  record  shows. 
Not  only  so,  but  the  record  wholly  fails  to  show  in  any  man- 
ner, so  far  as  we  can  find,  that  appellant  excepted  at  the  time 
either  to  the  instruction  quoted  or  to  any  other  instruction 
given  by  the  court  of  its  own  motion  or  at  appellee's  request. 
The  instructions  asked  by  appellee  are  not  copied  in  the 
record,  nor  is  it  shown  whether  they  were  given  or  refu.sed 
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by  the  court ;  but,  as  to  these  instructions,  all  that  is  showu 
by  the  transcript  before  us  is  that  they  were  "  not  on  file." 

The  instructions  asited  by  appellant  were  all  refused  by  the 
court,  and  were  copied  by  the  clerk  below  in  the  transcript 
now  before  us ;  but  these  instructions  were  not  made  a  part 
of  the  record  of  this  cause  in  any  manner  known  to  our  law. 
I'he  instructions  given  by  the  court  of  its  own  motion  are 
copied  at  length  in  the  transcript  before  us;  and  then  follows 
an  order  of  the  court  "that  all  instructions  asked  and  given 
herein  be  made  a  part  of  the  record  in  this  cause,"  But  it 
may  well  be  doubted,  as  it  seems  to  us,  if  the  instructions  of 
the  court  are  such  pajwrs  as  may,  under  the  provisions  of 
section  650,  R.  8.  1881,  be  made  a  part  of  the  record  by  "  an 
order  of  the  court,"  in  any  case;  or  whether  the  instructious 
can  be  mode  a  part  of  the  record  in  any  otlier  manner  than 
by  bill  of  exceptions,  or  in  the  mode  prescribed  in  and  by 
section  535,  R.  S.  1881 .     Childress  v.  Golknder,  108  Ind.  394. 

If  it  be  conceded,  however,  that  this  order  of  the  court  is 
sufficiently  broad  and  comprehensive  to  include  within  its 
terms  all  instructions  given  by  Che  court  of  it«  own  motion, 
and  not  asked  for  by  either  party,  then,  but  not  otherwise, 
these  latter  instructions  were  properly  made  a  part  of  the 
record  of  this  cause.  But,  even  if  this  much  be  conceded, 
it  is  certain,  we  think,  that  this  order  does  not  show,  nor  is 
it  elsewhere  shown  in  the  I'ecord  before  us,  that  appellant  ex- 
cepted at  the  time  to  the  giving  of  the  instruction  above 
quoted,  or  any  of  the  instructions  given  by  the  trial  court 
of  its  own  motion  or  at  appellee's  request.  It  follows,  there- 
fore, that  apjiellant  is  in  no  condition  to  complain  here  of  the 
supposed  error  of  the  trial  court  in  giving  of  its  own  motion 
the  instruction. above  quoted.  But  if  it  were  otherwise — if 
the  supposed  error  of  the  court,  in  giving  such  instruction, 
were  properly  saved  in  and  presented  by  the  record  before 
us — we  are  clearly  of  the  opinion  that  the  instructii^  above 
quoted  correctly  stated  the  rule  for  the  measure  of  appellee's 
damages,  in  the  event  of  his  recovery,  applicable  alike  to  the 
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issues  ID  this  cause  and  to  the  case  made  by  the  evidence 
herein.  This  is  settled,  we  thiDk,  not  alone  by  the  decided 
<-ases  in  our  own  reports,  but  also  by  the  decisions  of  the 
tonrta  of  last  resort  in  several  of  our  sister  States.  Dunn  v, 
Johnson,  33  Ind.  54  (5  Am.  R.  177) ;  Iladlei/  v.  Prather,  64 
Ind.  137;  Fairfield  v.  Jeffreys,  68  Ind.  578;  Fox  v.  Hard- 
ing, 7  Cush.  516 ;  Cunningham  v.  Dorsey,  6  Cal.  19 ;  Caasidy 
■V.  Le  Fevre,  45  N.  Y.  562  ;  Devlin  v.  Mayor,  etc.,  63  N.  Y.  8. 

It  is  no  doubt  true,  as  claimed  by  appellant's  counsel,  that 
the  general  rule  for  the  measure  of  the  plaintiff's  damages, 
in  such  a  suit  as  this,  as  stated  in  the  court's  instruction 
above  quoted,  is  subject  to  this  modification,  in  a  proper  case, 
to  be  shown  by  the  defendant,  namely :  That  if  the  plaintiff 
oould  have  procured  other  work,  from  which  profits  would 
have  accrued,  such  profits  should  have  been  deducted  from 
his  estimated  damages.  "The  burden  of  proving  that  the 
damages  which  have  been  sustained  in  such  cases  could 
have  been  prevented,  unquestionably  rests  upon  the  party 
guilty  of  the  breach  of  contract."  Hamilton  v.  McPkerson, 
28  N.  Y.  72;  Coetigan  v.  Mohawk,  etc.,  R.  R.  Co.,  2  Denio, 
609 ;  Dunn  v.  Johnton,  »upra.  In  the  case  in  hand,  the  de- 
fendant betow  did  not  show  by  its  evidence  that  the  plaintiff 
herein  could  have  procured  other  work,  from  which  profits 
would  have  accrued.  No  basis  was  shown,  therefore,  for 
any  modification  of  the  rule  for  the  measure  of  appellee's 
damages  herein,  as  stated  in  the  court's  instruction  above 
quoted ;  and,  besides,  it  does  not  appear  that  appellant  asked 
the  trial  court  to  modify  such  rule,  in  the  respect  mentioned 
or  in  any  other  respect. 

We  have  found  no  error,  in  the  record  of  this  cause,  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  afhrmed,  with  costs. 

Filed  May  10, 1887. 
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On  Petition  fob  a  Rbheabinq. 

HowK,  J. — Appellant  asks  a  rehearing  in  this  case,  as  we 
u&derstand  ite  learned  couoael,  not  so  much  on  account  of 
what  is  decided  in  our  former  opinion,  as  on  account  of  what, 
as  counsel  claim,  we  then  tailed  to  decide.  It  is  shows  by 
the  record  of  this  cause  that,  on  the  trial  thereof,  while  ap- 
pellee was  on  the  stand  as  a  witness,  he  was  asked  by  appel- 
lant, OD  cross-examination,  the  following  questions,  namely: 

1.  "What  was  this  work  you  were  doing  at  East  St. 
Louis?" 

2.  "  What  were  you  doing  out  there  at  East  St.  Louis?" 
Objections  were  made,  on  behalf  of  appellee,  to  his  an- 
swering each  of  these  questions,  when  appellant's  counsel 
stated  to  the  court  that  they  offered  to  prove,  by  the  answer 
to  the  first  question,  that  with  the  same  pile-driver  and  crew 
appellee,  immediately  upon  quitting  the  ground  at  bridge  6, 
went  to  work  at  East  St.  Louis,  and  continued  there  for 
sixty  days  at  work,  with  the  same  crew ;  and  by  the  answer 
to  the  second  question,  that  appellee  made  the  same  profit  at 
East  St.  Louis  tliat  he  would  have  made  if  he  bad  cootiaued 
at  work  on  bridge  6.  Appellee's  objections  to  each  of  such 
questions  were  sustained  by  the  coui't,  and  appellant  ex- 
cepted, and  assigned  such  rulings  as  causes  nine  and  t«n  in  its 
motion  for  a  new  trial.  It  is  true,  as  appellant's  counsel 
claim,  that  we  did  not  in  terms  notice  these  rulings  in  our 
original  opinion  ;  but  we  showed  then,  we  think,  that  there 
was  no  error  in  either  of  these  rulings  by  holding,  as  we  did, 
that  the  burden  was  on  the  defendant  to  prove  that  plaintiff 
could  have  procured,  or  did  procure,  other  work  from  which 
profits  would  have  accrued,  or  did  accrue,  which  profita 
ought  to  be  deducted  from  the  estimated  damages.  In  other 
words,  the  proof  of  such  profits  was  a  part  of  the  defence,  to 
be  introduced  at  the  proper  time.  It  is  apparent,  we  think, 
from  the  examination  in  chief  of  appellee  as  a  witness,  that 
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the  questions  above  quoted,  propounded  to  him  by  appellant, 
were  not  competent  or  legitimate  on  cross-examination;  and 
it  was  on  this  ground,  we  doubt  not,  that  the  learned  trial 
court  sustained  the  objections  to  each  of  8ueh  questions. 
There  was  no  error  iu  either  of  such  rulings^ 

The  petition  for  a  rehearing  is  overruled,  with  costs. 

FUed  Dec  30, 1887. 


MOHK  V.  MOHN. 

Txtjm.—I^tnil.—Beal  Estate.— I^oeads  of  SaU.— An  eipresa  trust  id  Uod 
can  not  be  established  bj  parol ;  but  a  parol  agreement  to  hold  the  pro- 
ceedd  ot  a  sale  of  the  land  in  tragi  for  another  is  valid,  if  upon  a  suffi- 
cient conxi  deration. 

Sake. — Coniidenuion. — EqailabU  Obligation. — Such  an  equitable  obligation 
arises  out  of  an  agreement  u(  a  grantee  to  hold  the  land  in  trust  for 
the  grantor  as  conatitutex  a  sufBclent  consideration  for  a  subsequent 
agreement  to  bold  tbe  proceeda  of  a  sale  of  the  propert;  in  trast  for 
•Dch  grantor. 

From  the  Huntington  Circuit  Court. 

J.  M.  Hiltebrand  and  G.  W.  SluMa,  for  appellant. 

/.  B.  Kenner,  for  appellee. 

ZOLLABS,  C.  J. — Appellant  has  assigned  as  error  the  sus- 
taining of  a  demurrer  to  his  complaint. 

In  the  first  paragraph  the  following  are  stated  as  facts: 
Appellant  was  the  owner  of  a  tract  of  land.  Appellee  re- 
quested him  to  convey  it  to  a  third  person  iu  order  that  it 
might  be  conveyed  to  her.  ■  At  the  same  time  she  agreed  that 
if  he  would  do  so  she  would  hold  the  land  in  trust  for  him, 
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and  that,  if  it  should  be  sold  by  her,  she  would  hold  the  pro- 
ceeds in  trust  for  him.  Relying  upon  that  agi-eemeDt,  which 
was  ia  parol,  appellaut  conveyed  the  land  to  the  desiguated 
third  person,  and  caused  him  to  convey  it  to  appellee.  She 
afterwards  sold  it,  and  refused,  and  still  refuses,  t<>  account 
for  the  proceeds.  A  personal  judgment  is  sought  for  the 
amount  realized  from  the  sale. 

Why  the  land  was  conveyed  to  appellee  through  a  third 
pei-soa  instead  of  direct  from  appellant  does  not  appear.  No 
trust  was  declared  iu  any  of  tlie  deeds  of  conveyance.  Very 
clearly,  to  our  minds,  the  paragraph  of  complaint  under  con- 
sideration must  be  regarded  as  an  attempt  to  establish  an  ex- 
press trust  in  land  by  parol.  That  can  not  be  done.  Mesoall 
v.  Tully,  91  Ind.  96. 

If,  in  addition  to  the  fects  alleged,  there  had  been  the 
further  allegation  that,  after  the  sale  of  the  land  by  appel- 
lee, she  agreed  to  hold  the  proceeds  in  trust  for  appellant,  we 
should  have  a  case  within  the  ruling  in  the  case  of  (!alder  v. 
Moran,  49  Mich.  14. 

Upoa  such  a  state  of  facts,  under  the  ruling  in  that  case, 
appellant  might  recover. 

The  money  received  for  the  land  is  personal  property.  A 
trust  iu  personal  property  may  be  created  and  established  by 
parol. 

The  second  paragraph  of  the  complaint  is,  in  substaDCe,JJie 
same  as  the  first,  except  that  it  does  not  contain  the  aver- 
ment that,  at  the  time  appellee  agreed  to  hold  the  laud  in 
trust,  she  also  agreed  that  in  the  event  of^  sale  she  would 
hold  the  proceeds  in  trust  for  appellant ;  and  except  the  ad- 
ditional averment  that,  after  she  had  received  her  deed  for 
the  land,  she  requested  appellant  to  join  with  her  iu  a  deed 
of  conveyance  to  the  person  to  whom  she  had  sold  the  land, 
and  agi-eed  that  if  he  would  do  so  she  would  bold  the  pro- 
ceeds in  trust  for  him,  etc. 

We  kuow  of  no  reason  why  this  latter  {^;reemeDt  may  not 
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be  eaforced,  if  it  13  supported  by  a  sufficient  consideration. 
See  Hon  v.  Hon,  70  Ind.  135. 

Aa  we  have  already  determined,  in  a  legal  point  of  view 
appellee  held  and  owned  the  land  absolutely  and  free  from 
any  trust.  From  the  whole  transaction,  as  stated  in  the  com- 
plaint, there  is  ground  for  conjecturing  tliat  the  parties  were 
husband  and  wife,  but  there  is  no  averment  directly  or  indi- 
rectly that  they  were.  Tiiat  they  were,  is  not  claimed  in  the 
briefs.  For  aught  that  is  made  to  appear,  there  was  no 
necessity  at  all  for  appellant  to  join  with  appellee  in  the 
deed  to  her  vendee.  For  aught  that  ia  made  to  appear,  sbe 
could  have  conveyed  the  title  to  the  laud  just  as  well  and 
just  as  effectually  without  his  signature  as  with  it.  And, 
for  aught  that  ia  made  to  appear,  his  joining  in  the  deed 
would  neither  injure  nor  benefit  either  party. 

The  agreement  of  appellee  to  hold  the  proceeds  of  the  sale 
in  trust  for  appellant  was,  therefore,  without  consideration, 
unless  it  be  said  that  there  was  an  equitable  obligation  aris- 
ing out  of  the  original  agreement  to  hold  the  land  and  the 
proceeds  of  the  sale  of  it  in  trust,  and  that  that  equitable 
obligation  may  be  treated  as  a  sufficient  consideration.  See 
Waldron  v.  Sanders,  85  Ind.  270;  Bunhanan  v.  Lee,  69  Ind. 
117;  Weaterfieid  v.  Kimiaer,  82  Ind.  365. 

Regarding  the  averments  of  the  complaint  a.*?  true,  as  the 
demurrer  admits  them  to  be,  we  think  that  there  was  such 
an  equitable  obligation  on  the  part  of  appellee,  and  that 
that  obligation  was  a  sufficient  consideration  to  support  the 
agreement  by  her  to  hold  the  proceeds  of  the  sale  in  trust 
for  appellant.  In  that  conclusion  we  are  fully  supported 
by  the  case  of  Calder  v.  Moran,  supra.  Sc^e,  also,  ll'tV/o  v. 
iJo«8,77Ind.  1(40  Am.  R.279)!  Postv.  Usey,ni  Ind.  74. 

Our  conclusion  renders  it  necessary  to  reverse  the  judg- 
ment, with  costs,  and  to  remand  the  cause,  with  instruction 
to  the  court  below  to  overrule  the  demurrer  to  the  second 
paragraph  of  the  complaint. 

Piled  Nov.  16, 1887. 
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Fleenee  et  al.  V.  Claman,  Treasubeb. 

iKJCtlWiriON.— i'Vee  Onad  Bond. — Imv^Uat  Fuitioa. —  Void  Proteedingi. — 
GcJia:tionqflhz. — A  complaint  to  restrain  thecollectionof  atai,  levied  for 
tlie  construction  of  a  free  gravel  road,  which  alleges  that,  on  appeal  bj 
certain  land-owners  from  Ihe  order  of  the  board  of  commissioners  levy- 
ing the  tax,  the  circuit  court  adjudged  that  the  petition  for  the  tax  was 
not  signed  bj  a  majorit/  of  the  land -owners  within  two  miles  of  the  pro- 
posed road,  and  that  the  proct^ings  of  the  board  thereon  were  void,  is 
good. 

Same. — EOoppd. — Fadt  CotulUnling  Mutt  be  Phaded. — If  facts  constituting 
an  estoppel  exist  the;  must  be  pleaded. 

From  the  Mooroe  Circuit  Court. 

J.  R.  East,  W.  H.  East,  E.  A.  Fuik,  E.  Corr  and  M.  M. 
Dunlap,  for  appellaDta. 

W.  P.  Rogers,  J.  E.  Henley  aud  J.  H.  Louden,  for  appellee. 

Ei^LiOTT,  J. — The  appellants,  by  tb«ir  complaintj  seek  to 
restrain  the  colk-ction  of  a  tax  levied  for  the  construction 
of  a  free  gravel  road.  The  complaint,  among  other  things, 
alleges  that,  within  thirty  days  from  the  time  the  hoard  of 
commissioners  rendered  a  judgment  levying  the  tax,  two  of 
the  property-owners,  Weimer  and  Fleming,  appealed  to  the 
circuit  court,  and  that  the  circuit  court  adjudged  that  the  pe- 
tition for  the  tax  was  not  signed  by  a  majority  of  the  land- 
owners within  two  miles  of  the  proposed  road,  and  set  aside, 
annulled  and  declared  void  the  order  of  the  board  of  com- 
niissiooers,  aud  all  proceedings  subsequent  thereto,  aa  to  said 
Weimer  and  Fleming. 

This  allegation  makes  the  complaint  good.  If  the  order 
of  the  board  was  declared  void,  no  rights  could  he  founded 
on  it.  If  it  never  had  any  validity,  as  the  complaint  avers 
and  the  demurrer  admits,  all  subsequent  proceedings  must  go 
down  with  the  fall  of  the  order  which  alone  could  give  them 
validity.     The  averment  of  the  complaint  shows  that  the 
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order  was  void  for  want  of  jurisdiction,  and  not  merely  er- 
roneous because  of  an  irregularity.  We  can  not  conceive 
bow  a  board  of  commissioners  can  rightfully  proceed  upon  a 
void  order. 

It  is  to  be  observed  that  the  judgment  of  the  circuit  court 
does  not  vacate  the  proceedings  because  of  an  error  affecting 
only  the  parties  appealing,  but  that  it  anDul»  the  order  of 
the  board  for  the  reason  that  there  was  uot  such  a  petition 
as  the  law  requires.  That  judgment,  therefore,  goes  to  the 
very  foundatioa  of  the  proceedings.  The  case  is  not,  for 
this  reason,  within  section  5102  of  the  Revised  Statutes. 

If  facts  constituting  an  estoppel  exist  they  must  be  pleaded. 
Peters  V.  GVyfee,  108  Ind.  121.    No  such  facts  appear  in  the 


Judgment  reversed, 
filed  Not.  16, 1887. 
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Palmee  v.  Hayes.  !£!  w\ 

Statute  of  LimrATioNs. — Sofu/oelton  </  JvdffnunL— The  aiz  yean  atat* 
Dte  of  limitations  is  □□  defence  to  a  salt  to  obtain  the  satiBfaclion  of 
record  of  a  jadgmeol. 

Pbactick.  —  Iimffieient  An»ner.  —  D^ettivt  Denmrrtr.  —  BonnfoM  Error. — 
There  is  no  availabla  error  in  eustainiQg  a  defective  demarrer  to  a  bad 

Plkadinq. — Departure. — Farmer  Adjudication. — Chattel  Mortgage. — SaH^ae- 
lion  q/  JudgmaU. — A  complaint  to  obtain  the  Batisfaction  of  a  Judjcment 
alleged  that  the  jadgment  creditor  had  acoepted  personal  property  for 
Uis  amonnt  of  the  judgment  but  refuud  to  cancel  it.  An  answer 
-alleged  that.  In  a  former  action  between  the  same  parties,  it  was  ad- 
VOL.  115.— 19 
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judged  that  aach  penional  property  was,  at  tbe  time  it  waa  taken,  the- 
property  ol  the  judgment  creditor  bj  virtue  of  a  chattel  mortgage  exe- 
cuted by  the  jadgmeut  debtor.  The  reply  admitted  the  jadgment,  but 
alleged  that  it  waa  reudered  upon  the  agreement  that,  ia  coiu [deration 
of  the  jadgment  and  the  surrender  of  the  mortgaged  propertj,  th» 
judgment  should  be  aatisGed  and  cancelled. 
Sdd,  that  the  reply  b  not  a  departure  from  the  complaint  and  ia  aaS- 

FoSMBB  Adjudication. — Somaud  Rirti/. — Judgment  Omdunee  Vpm  Etal 
Airfy. — Etidenee. — One  vho,  being  the  real  party  in  interest,  prosecutes 
an  action  in  the  name  of  another,  ia  concluded  by  the  judgment  ren- 
dered therein,  and  in  a  aubaeqaent  action  by  hin:^  (or  the  same  cause  it 
1b  error  to  exclude  evidence  ahowing  his  relation  to  the  former  pro- 

From  the  Whitley  Circuit  Court. 

T.  R.  MarahcUl,  W.  F.  McNagny  and  G.  Glanant,  for  ap- 
pellant. 

A,  G.  Wood,  for  appellee. 

Mitchell,  J. — This  was  a  proceeding  by  Hayes  against 
Palmer  to  obtain  satisfaction  of  a  judgment  on  a  justice's 
docket,  pursuant  to  the  provisions  of  section  1497,  R.  S. 
1881. 

Hayes  alleged  that  Palmer  had  recovered  a  judgment 
against  him  before  a  justice  of  the  peace  for  )(238.60,  and 
that  the  judgment  had  been  paid  by  the  sale  and  delivery  of 
certain  personal  property,  which  the  judgment  creditor  had 
accepted  in  satisfaetion  thereof,  but  that  the  latter  wrongfully 
refused  to  eaneel  the  judgment  of  record. 

The  defendant  answered  a  former  adjudication,  alleging 
that  it  had  been  adjudged,  in  a  certain  action  between  the 
same  parties,  that  the  property  alleged  to  have  been  taken  in 
satisfaction  of  the  judgment  was,  at  the  time  it  was  taken, 
the  property  of  Palmer,  under  and  by  virtue  of  a  certain 
chattel  mortgage  theretofore  executed  by  Hayes  to  Palmer. 
The  six  years  statute  of  limitations  was  also  pleaded.  The 
court  sustained  a  demurrer  to  this  last  answer.  This  ruling 
is  complained  of.     If  the  judgment  was  in  &ct  satisfied,  as 


MAY  TERM,  1887.  291 

Palmer  v.  Hajea. 

was  alleged  in  the  complaint,  it  waa  no  answer  that  satisfac- 
tion had  been  made  more  than  six  yeai«  before  the  bringing 
of  the  suit. 

Itisai^ued  that  the  demurrer  to  this  answer  was  insufficient 
in  form,  and  that  it  should  have  been  overruled  for-that  rea- 
son. If  it  should  be  conceded  that  the  demurrer  was  in- 
formal, it  would  not  follow  that  the  ruling  should  be  re- 
versed on  that  account.  The  most  that  can  be  said  is  that  a 
bad  answer  went  out  of  the  record  upon  an  informal  demur- 
rer; or,  in  other  words,  that  the  court  reached  a  correct  con- 
clusioD  in  a  manner  not  altogether  formal. 

To  the  answer  of  former  adjudication,  the  plaintiff  replied, 
admitting  the  judgment,  but  alleging  that  it  had  been  ren- 
dered upon  the  express  agreement  that  Palmer  was  to  be  ad- 
judged the  owner  of  the  property  covered  by  the  chattel 
mortgage  mentioued,  and  that,  in  consideration  of 'such  judg- 
ment, and  the  surrender  to  him  of  the  property  mortgaged, 
he  agreed  to  cancel  aud  satisfy  the  judgment  mentioned  in 
the  complaint. 

It  is  contended  that  this  reply  was  a  departure  from  the 
complaint.  "We  do  not  concur  in  this  view.  The  substance 
of  the  answer  is  that  Hayes  had  an  equity  of  redemption  in 
cei-tain  personal  property,  upon  which  Palmer  held  a  chattel 
mortgage,  and  that,  in  consideration  that  the  latter  agreed  to 
satisfy  the  judgment  in  question,  the  former  sold  his  right  in 
the  property  mortgt^ed,  and  agreed  that  Palmer  should  be 
adjudged  the  absolute  owner  thereof.  This  was  not  a  de- 
parture from  the  complaint. 

The  point  most  sharply  contested  at  the  trial  was  whether, 
by  the  agreement  relied  on,  the  mortgaged  property  was  to 
be  taken  by  Palmer  at  its  appraised  value,  and  credit  given 
on  the  mortgage  debt,  including  the  judgment  in  question, 
for  the  sum  at  which  the  property  should  thereafter  be  ap- 
praised; or  whether  the  property  wai  to  be  taken,  and  the 
iodebteduess  cancelled,  without  regard  to  the  appraised  value 
of  the  property.     If  the  question  hei-e  depended  upon  the 
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preponderance  of  the  evidepce,  we  might  iucline  to  the  view 
that  the  case  was  with  the  appellant ;  but,  as  there  is  eviJecce 
in  the  record  which  tends  to  sustain  the  finding,  we  can  not 
disturb  the  judgmeut  upon  what  might  seem  to  us  the  pre- 
ponderance of  evidence. 

It  appeared  that  certain  persons  bad  become  replevin  bail 
for  the  stay  of  execution  on  the  judgment  of  which  an  entry 
of  Batisfa<!tioQ  was  sought  to  be  obtained.  Prior  to  the  com- 
mencement of  this  suit  by  Hayes,  a  suit  bad  been  commenced 
by,  or  in  the  name  of,  the  replevin  bail,  for  the  purpose  of 
obtaining  an  entry  of  satisfaction  of  the  identical  judgment 
involved  in  this  proceeding,  upon  the  same  grounds  as  those 
alleged  in  the  complaint  in  this  case.  This  suit  had  been 
prosecuted  to  judgment  against  the  replevin  bail.  Palmer 
offered  the  pleadings,  proceedings  and  judgment  in  that  case 
in  evidence  at  the  trial  below.  He  offered  to  prove,  in  that 
connection,  that  Hayes  employed  counsel,  and  to  all  intents 
and  purposes  prosecuted  the  former  suit,  at  his  own  cost,  in 
the  names  of  the  replevin  bail,  they  being  merely  nominal 
parties.  This  evidence  was  excluded.  This  was  error.  If 
it  was  true,  as  the  appellant  proposed  to  prove,  that  in  the 
former  suit  Hayes  was  the  real  party,  and  that  he  personally 
conducted  the  suit,  in  the  names  of  the  replevin  hail,  under 
an  agreement  to  pay  all  the  expenses  and  costs,  then  he  was 
80  far  in  privity  with  the  nominal  parties,  with  whom  he  was 
identified  in  interest,  as  to  be  concluded  by  the  judgment. 
"  The  fact  that  an  action  is  conducted  in  the  '  names  of  nominal 
parties,  can  not  divest  the  case  of  its  real  character,  but  the 
issues  made  by  the  real  parties,  and  the  actual  interests  in- 
volved, must  determine  what  persons  ai%  precluded  from 
again  agitating  the  questions ;  and  who  are  estopped  by  the 
previous  decision.'"  Freeman  Judg.,  section  174.  Mont- 
gomery V.  Vielcery,  110  Ind.  211 ;  Stoddard  v.  Thompaon,  31 
Iowa,  80;  Elliott  v.  Hayden,  104  Mass.  180;  Train  v.  Gold, 
6  Pick.  380.  "  There  are,"  said  CowEN,  J.,  in  Jaokaon  v. 
Qrimeold,  4  Hill,  522,  530,  "certainly  many  cases  where  a 
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person,  though  not  a  nomioal  party  to  the  suit,  shall  yet  be 
concluded  by  it,  because  he  has  in  fact  taken  the  manage- 
ment of  the  cauae ;  nay,  where  he  has  had  iiotice  of  its 
pendency,  and  a  chance  to  litigate,  but  neglected  tu  do  so." 

It  would  present  an  anomaly,  indeed,  if,  after  prosecuting 
a  suit  in  the  names  of  the  replevin  hail,  with  the  result  that 
it  was  therein  solemnly  adjudged  that  they  were  houud  for 
the  judgment,  the  principal  debtor  might  now  have  it  ad- 
judged that,  as  to  him,  the  judgment  was  satisfied. 

For  the  error  in  excluding  the  evidence  last  alluded  to, 
the  judgment  is  reversed,  with  costs. 

Filed  Not.  16, 18S7. 


No.  12,946. 
Snyder  v.  Click. 
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OiTABAKTT. — Erteulien. — Ddittry.—EaloppeL— One  who  eipxaui  instrument 
guaranteeing  the  performatice  of  a.  contract  by  another,  and  leaves  it  in 
the  custody  of  the  latter,  is  estopped  to  deny  tiiat  he  authorized  euch 
peison  to  deliver  the  instrument  to  the  gnaranlee. 

SaMIS.—  Nolia  (^  AaxpiaTice. —  When  A'o*  Nece^viry. — Where  the  guaranty  is 
direct  and  certain,  and  the  thing  gjaranleed  is  definite  tn  its  amount 
and  known  to  the  guarantor,  or  nscertainahle  by  the  exercLse  of  ordinary 
care  at  the  time  the  guaranty  is  given,  notice  o[  accoplance  is  not  neces- 
sary to  bind  the  giinrantiir. 

Samk.^ ifeybrmnnie  rf  Coim'ifera/i'on.— Where  the  giiara.ntec  accepts  the 
guaranty,  and,  acting  upon  the  faith  of  it,  i>crforins  tlie  consideratioQ 
upon  which  it  rests,  the  contract  is  complete  and  enforceable. 

ButB.— Notice  cf  De/nu!l.—Damaga.—Mnaci-ii>fI)'fenre,—Ju^irv-^Pface.^ 
B«nfeB  </ fto^.— The  failure  to  give  the  RUnrantor  notice  of  dpfault, 
and  the  resulting  damages,  are  mnttei?  of  defence;  but  if  the  action  on 
the  guaranty  is  broughtbefore  a  Justice  uf  the  peace,  such  matters  may 
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be  given  in  evidence  without  plea,  the  burden  b^ing  on  the  defendant  to 
aust&in  tliem  b;  a  prepoDdennce  of  the  sTidence. 

From  the  Elkhart  Circuit  Court. 
J.  M.  Vanfleel,  for  appellant, 
if.  C.  Dodge,  for  appellee. 

HoWK,  J. — Id  this  case,  appellant  Snyder  was  plaiDtiff 
and  appellee  Click  and  one  John  ChisDell  were  defendatits 
in  the  court  below.  In  his  complaint,  appellant  alleged  that, 
on  (he  3d  day  of  February,  1881,  he,  by  a  written  lease,  a 
copy  of  which  was  therewith  filed,  demised  and  let  to  one 
"William  S.  Dclancy  a  certain  mill  at  and  for  the  rental  of 
J187.50,  payable  each  six  mouths-;  that  as  a  part  of  the  con- 
sideration of  such  demise,  and  before  and  at  the  time  of  the 
execution  of  said  lease,  the  defendants  endorsed  on  said 
written  lease,  and  executed  their  written  guaranty,  aa  follows : 
"1-Ve,  the  undersigned,  guarantee  the  fulfilment  of  the 
within  contract,  January  — ,  1881;"  that,  by  virtue  of  said 
written  lease  and  such  guaranty  thereon,  appellant  delivered 
the  possession  of  the  demised  premises  to  the  lessee,  Delaoey, 
■who  held  and  occupied  the  same  until  he  died  in  December, 
1883,  at  which  time  the  sum  of  $175  of  rent  was  due,  under 
and  by  virtue  of  the  terms  of  said  lease,  and  was  yet  unpaid. 
"Wherefore,  etc. 

The  cause  was  put  at  issue  and  tried  by  the  court,  and  a 
finding  was  made  for  the  appellee,  and  judgment  was  ren- 
dered accordingly.  Appellant's  motion  for  a  new  trial  hav- 
ing been  overruled,  he  has  appealed  from  the  judgment  below 
to  this  court,  and  has  here  ast^igned,  as  error,  the  overruling 
of  bis  motion  for  a  new  trial.  In  this  motion,  the  only 
causes  assigned  for  such  new  trial  were,  ttiat  the  finding  of 
the  court  was  not  sustained  by  sufficient  evidence,  and  that 
it  was  contrary  to  law. 

On  the  trial,  the  evidence  offered  by  appellant  was  agreed 
to  in  writing  by  the  parties,  substantially  as  follows :  "  The 
written  instrument,  and  guaniiity  lliereon,  sued  upon  in  this 
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action,  were  written  up  as  they  now  appear  in  the  copy  filed 
with  the  complaint,  except  that  neither  the  lease  nor  the 
guaranty  thereon  was  signed  by  any  one.  When  so  written 
up,  Snyder  gave  it  to  Delaney  to  get  a  guaranty  for  the  rent, 
and  Delaney  took  it  to  defendants,  Click  and  Chisnell,  who 
executed  the  guaranty  thereoa  as  it  now  appears,  and  gave 
it  to  Delaney.  Defendant  Click  did  not  read  said  lease  be- 
fore signing,  and  did  not  in  fact  know  its  contents;  and  said 
Click  executed  said  guaranty  in  no  other  manner  than  by 
signing  his  name  thereto  and  delivering  it  to  said  Delaney. 
Delaney  took  it  to  Snyder,  who  refused  to  receive  it  until  he 
had  investigated  the  responsibility  of  Click  and  Chisnell; 
but  after  so  doing,  and  becoming  satisfied  with  the  responsi- 
bility of  Click,  Snyder  received  the  same,  and  then  he  and 
Delaney  signed  said  lease  as  it  now  appears,  and  said  lease 
■was  delivered  by  Delaney  to  Snyder,  and  by'  virtue  thereof 
said  Snyder  delivered  the  possession  of  the  premises  de- 
scribed in  said  lease  to  said  Delaney  ;  and  said  Delaney  con- 
tinued in  possession  under  said  lease  until  some  time  during 
the  fall  of  1883,  when  he  removed  therefrom,  leaving-  the 
sum  of  $169.77  rent  due  and  unpaid.  Said  Click  never  au- 
thorised said  Delaney  or  any  other  person  to  deliver  suid 
guaranty  to  said  Snyder,  other  than  as  such  authority  to  de- 
liver might  be  inferred  from  signing  the  same  and  leaving 
it  in  the  possession  of  Delaney,  Said  Aaron  Click  had  no 
notice  of  the  acceptance  of  said  lease,  or  acceptance  of  de- 
fendants an  guaranty  for  Deianey,  nor  of  any  default,  until 
just  prior  to  the  commencement  of  this  suit,  when  a  demand 
for  payment  was  made  on  him  in  the  city  of  Elkhart,  In- 
diana, by  the  attorney  of  plaintiff." 

Appellee  gave  in  evidence  the  facts  elicited  by  appellant's 
answers  to  certain  interrogatories,  propounded  to  him  by  ap- 
pellee, in  substance  as  follows : 

William  Deianey  did  not,  on  the  —  day  of  October,  or 
Kovember  or  December,  1883,  after  the  sum  of  money  ap- 
pellant demanded  in  this  suit  was  due,  offer  him  in  money 
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$93.87  to  apply  upon  aaid  demand.  William  Delaney  did 
not,  at  the  time  mentioned  in  the  last  sentence,  or  at  any  other 
time,  offer  to  i>ay  appcllaat  any  sum  of  money  to  apply  upOQ 
the  demand  in  suit,  and  appellant  did  not  refuse  any  money 
offered  him  by  William  Dclaney.  During  the  month  of 
October,  1883,  Dolancy  called  appellant  into  his  house,  and 
said  that  he  would  pay  appellant  for  three  months  rent  if 
the  latter  would  give  him  a  receipt  in  full  of  all  demands 
against  him.  Appellant  told  Delaney  he  could  not  do  that, 
and  then  Dclaney  said  he  would  not  j>ay  any ;  he  never 
offered  to  pay  appellant  aaviliing  to  apply  ui>on  what  was 
due  him.  Appellant  demanded  the  money  due  him  from 
Delaney  some  time  in  November,  1883,  and  he  said  he  had 
no  money  for  appellant;  he  sued  Delaney,  but  the  latter 
died  before  appellant  could  get  judgment,  and  he  had  to  dis- 
miss his  suit;  he  never  tried  to  collect  the  amount  in  suit 
ouf  of  the  estate  of  Delaney,  because  the  latter  never  had 
any  estate.  Delaney  lived  just  three  months  after  the  money 
sued  for  wa^  due,  and  his  estate  was  insolvent. 

It  is  shown  by  a  bill  of  exceptions,  properly  in  the  record, 
that  the  foregoing  was  all  the  evidence  given  in  the  cause. 
The  question  presented  for  our  decision,  and  the  only  ques- 
tion. Is  this :  Does  the  evidence  sustain,  or  even  tend  to  sus- 
tain, the  finding  of  the  trial  court,  on  every  material  point? 
We  are  of  opinion  that  this  question  must  be  answered  Id 
the  negative. 

Appellee's  execution  of  the  written  guaranty  was  put  id 
issue  by  his  verified  plea  In  denial  thereof.  The  evidence  lu 
the  record  shows  clearly  and  conclusively,  to  our  minds,  that 
the  written  contract  of  guaranty  declared  upon  in  this  cause 
was  duly  executed  by  appellee  and  his  co-defendant,  Chis- 
nell,  and  it  does  not  appear  that  any  evidence  was  offered  or 
introduced  by  appellee  in  support  of  his  verified  plea  herein. 
Certainly,  the  agreed  facts  given  in  evidence,  that  "  defend- 
ant Click  did  not  read  the  lease,  and  did  not  in  fact  know 
its  contents,  before  signing"  the  guaranty  in  suit,  did  not 
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prove,  nor  tend  to  prove,  that  he  did  not  execute  such  guar- 
anty. Having  signed  his  name  to  such  guaranty  at  the  re- 
quest of  Delaney,  and  entrusted  him  with  the  custody  thereof, 
appellee  can  not  be  heard  to  claim  that  he  never  authorized 
Delaney  to  deliver  such  instrument  to  the  appellant,  Snyder. 

But  it  IS  claimed  on  behalf  of  appellee  that,  although  he 
had  signed  such  written  guaranty,  and  had,  by  his  conduct, 
estopjfcd  himself  from  denying  that  he  had  authorized  De- 
laney to  deliver  such  instrument  to  appellant,  and  although 
the  evidence  showed  that,  pursuant  to  such  authority,  De- 
laney had  in  fact  delivered  such  guaranty  to  appellant,  yet 
such  instrument  never  became  a  contract  binding  on  the  ap- 
pellee, because  the  evidence  fhiled  to  show  that  he  had  been 
notified  by  appellant  of  his  acceptance  of  suoh  guaranty. 

This  claim  of  appellee  is  vigorously  urged  here  in  ai^u- 
ment  by  his  counsel,  and  he  cites  some  authorities  which  seem 
to  support  Buch  claim.  But,  whatever  may  be  the  law  else- 
where, it  is  firmly  settled  by  our  decisions  that  where,  as 
here,  the  guaranty  is  direct  and  certain,  and  the  thing  guar- 
anteed is  definite  in  its  amount  and  known  to  the  guarantor, 
or  might  have  been  known  to  him,  by  the  exercise  of  ordi- 
nary care,  at  the  time  the  guaranty  was  given,  notice  of  the 
acceptance  of  such  guaranty  need  not  have  been  given  in 
order  to  render  it  binding  on  the  guarantor.  Api>ellec's  con- 
tract was  not  a  mere  overture  or  proposition  to  guaranty ;  but 
it  was  what  has  been  called -a  conclusive  guaranty,  and  no 
notice  of  its  acceptance, was  necessary.  Jackson  v.  Yandea, 
7  Blackf.  526. 

Under  the  evidence  in  this  cause  appellee's  guaranty  waa 
fnlly  executed  by  the  delivery  thereof,  by  his  authority,  con- 
temporaneously with  the  execution  of  the  written  contract 
of  lease,  upon  which  such  guaranfy  was  endorsed  for  "  the 
fulfilment  of  the  within  contract,"  and  notice  to  appellee 
uf  appellant's  acceptance  of  such  guaranty  was  wholly  un- 
necessary. 

It  was  further  shown  by  the  evidence  that,  upon  the  feith 
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of  auch  guaranty,  appellant  had  performeii  the  consideration 
upon  which  the  guaranty  rested,  by  delivering  the  poasession 
of  the  demised  premises  to  the  lessee,  Delaney.  "  In  such 
cases  the  acceptance  of  the  guaranty,  and  the  performance 
of  the  consideration  upon  which  it  rests,  are  all  that  are  es- 
sential to  malfc  the  contract  complete  and  enforceable."  So 
this  court  said  (Mitchell,  J.,  delivering  the  opinion)  in  the 
recent  case  of  Furst  &  Bradley  M'fg  Go.  v.  Black,  111  IncL 
SOS.  To  the  same  effect,  substantially,  see,  also,  the  follow- 
ing cases :  Taylor  v,  Taylor,  64  Ind.  356  ;  Milroy  v.  Quinn, 
69  Ind.  406  (35  Am.  R.  227) ;  Kline  v.  Raymond,  70  Ind. 
271;  Wills  V.  Ross,  77  Ind.  1  (40  Am.  R.  279) ;  Davis  v. 
Wells,  104  U.  S.  159. 

It  is  shown  by  the  evidence  that  appellee  had  no  notice  of 
'Delaney's  default  in  the  payment  of  rent  until  just  prior  to 
the  commencement  of  this  suit.  If  it  be  conceded  that  this 
was  not  such  timely  notice  of  Delaney's  default  as  ought  to 
have  been  given  appellee,  yet  it  is  not  shown  by  the  evidence 
that  any  damages  resulted  to  appellee  from  the  failure  to  g^ve 
him  timely  notice  of  such  default.  "  The  failure  to  give 
notice,  and  the  resulting  damages  were,  however,  matters  of 
defence."  Furst  &  Bradley  M'fg  Co.  v.  Black,  auprd. 
Ward  V.  Wilson,  100  Ind.  52  (50  Am.  R.  763),  and  cases 
<^ited. 

As  the  case  in  hand  originated  before  a  justice  of  the  peace, 
it  was  not  necessary  that  such  matters  of  defeuce  should  be 
pleaded  specially ;  but,  under  the  statute,  they  might  have 
been  "given  in  evidence  without  plea."  Section  1460,  R. 
S.  1881. 

The  burden  was  on  appellee,  of  course,  to  sustain  these 
matters  of  defence  by  a  fair  preponderance  of  the  evidence. 
There  was  no  evidence  given  on  tlie  trial  which  tended,  even 
remotely,  to  show  that  any  damages  did  or  could  result  to  ap- 
pellee from  any  feilure  to  give  him  timely  notice  of  Delaney's 
default  in  the  payment  of  the  rent  of  the  demised  premises. 

Upon  the  whole  case,  we  are  of  opinion  that  the  finding 
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of  the  court  below  was  not  sustaiaed  by  sufficient  evidence, 
And  that  it  was  contrary  to  law,  and  that,  for  these  causes,  it 
was  error  to  overrule  appellant's  motion  for  a  new  trial 
herein. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  ioBtructionB  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Filed  Oct.  20, 1887;  petition  for  a  reheftring  OTorraled  Dec.  7, 1387. 
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JcDGMXNT.  —  Totmhip.  —  Mimomer,  —  A  jadgment  againet  "'Browa  Civil 
Tawnahip  "  ii  not  void  on  acconnt  of  the  inaccuracy  in  the  name  of  the 
political  corporation. 

Same. — FaUure  (o  Pttad  Mixnomer.-^Edappd. — Where  a  writ  ia  served  on  « 
party,  individual  or  corporate,  by  a  wrong  name,  if  there  ia  a  failure 
to  appear  and  plead  the  misnomer,  anch  party  is  concluded,  and  in  all 
fature  proceedings  may  be  connected  with  the  judgment  hy  proper 
aTerment«. 

Sasib.— «>efliuA. — Faibae  to  OaU  Defendant. — A  failure  to  call  a  party  before 
entering  a  defaalt  is  a  mere  irregularity,  and  not  a  material  error. 

Same. — Summoiw  Agairal  Towndiip  IVustee. —  Void  Jadaiaml  Againd  2Wn- 
nAip. — A  summons  against  "Valentine  StrnnKC,  trustee  of  Brown  Civil 
Town<ihip,"  is  not  a  writ  against  the  township,  but  against  its  agent 
merely,  and  wilt  not  support  a  judgment  against  the  township. 

From  the  Martin  Circuit  Court. 

T.  J.  Brooka,  8.  M.  Reew,  E.  Mom-  and  H.  Q.  Houghton, 
for  appellant. 

W.  R.  Gardiner,  S.  H.  Taylor  and  J.  T.  Rogers,  for  appellee. 
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Elliott,  J. — The  objectof  this  suit  is  to  set  aside  a  judg- 
ment obtained  by  the  appellant  io  April,  1884. 

One  point  upon  which  the  appellee's  counsel  rest  their  case 
is,  that  the  judgment  is  void  because  it  is  based  on  a  uom- 
plaint  against  Brown  Civil  Township.  There  is  no  substan- 
tial merit  in  this  contention.  The  addition  of  the  word 
"  civil,"  while  it  created  an  inaccuracy  in  the  name  of  the 
political  corporation,  did  aot  render  the  judgment  void.  We 
have  very  many  deeisious  defining  and  declaring  the  differ- 
ence between  civil  and  school  townships,  and  it  is  by  no 
means  uncommon  to  speak  of  an  ordinary  township  as  a  civil 
township.  The  word  "  civil "  correctly  described  the  town- 
ship, and  DO  one  could  have  been  misled  or  prejudiced  by  its 
use. 

The  general  rule  is,  that  if  the  writ  is  served  on  the  party 
by  a  wrong  name,  and  he  fails  to  appear  and  plead  the  mis- 
nomer, he  is  concluded,  and  in  all  future  proceedings  may  be 
connected  with  the  judgment  by  proper  averments.  Fir^ 
National  Bank  v.  Jaggen,  31  Md.  38 ;  Smith  v.  PaMen,  6 
Taunton,  115. 

This  rule  applies  to  corporations  as  well  as  to  natural  per- 
sons. Lafayette  Ina.  Co.  v.  French,  18  I^w.  404;  Bloom- 
field  R.  R.  Go.  V.  Burrefg,  82  Ind.  83. 

The  failure  to  call  the  appellee  before  entering  a  default 
was  a  mere  irregularity,  and  is  not,  even  on  appeal,  consid- 
ered as  a  material  error,     Doherty  v.  Chase,  64  Ind.  73. 

The  summons  issued  in  the  original  action  was  against 
"Valentine  Strange,  trusteeof  Brown  Civil  Township,  Martin 
county,  Indiana."  Tins  can  not  be  regarded  as  a  writ  against 
the  township.  Strange,  although  the  trustee,  was  not  the 
township.  At  moat  he  was  its  special  agent,  with  naked 
statutory  powers.  Union  School  Tp.  v.  Firat  Nat'l  Bank,  102 
Ind.  464 ;  Bloomington  School  Tp.  v.  National,  etc.,  Co.,  107 
Ind.  43. 

Unless  it  is  otherwise  expressly  declared  by  law,  it  is  the 
people  of  a  locality  who  constitute  the  political  corporation^ 
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and  not  the  officers  chosen  by  them.  City  of  Valparaiso  v. 
Gardner,  97  Ini3.  1;  Grant  Corp,  357;  Lowber  v.  Mayor, 
5  Abbott  Pr.  Rep.  325;  Clarke  v.  CUy  of  Boohester,  24 
Barb.  446. 

It  is  apparent,  therefore,  that  the  atniost  that  can  be 
granted  the  appellaut  is,  that  he  askiid  and  obtained  a  writ 
against  the  agent,  and  not  against  the  principal.  This,  cer- 
tainly, will  not  support  a  judgment  against  the  principal,  for 
the  generul  rule — and  it  is  an  eleiflentary  one — is,  that  the 
summons  must  Issue  against  the  principal,  and  not  against 
the  agent.  Here  there  is  no  summons  against  the  township, 
and,  consequently,  no  legal  notice,  for  the  summons  does  not 
purport  to  be  directed  against  the  corporation. 

The  tact  that  knowledge  of  the  action  was  possessed  by  the 
trustee  will  not  avail,  for  his  principal,  the  governmental 
«orporation,  was  entitled  to  be  notified  as  the  law  directs.  It 
is,  indeed,  held  by  respectable  authority  that  knowledge  on 
the  part  of  the  defendant  himself  will  not  supply  the  place 
ofasnmmons.  Peabody  v.  PAc/ps,  9  Cal.  213;  WadeNotice, 
section  1146. 

Judgment  affirmed. 

PUed  Not.  17, 1887. 
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Company  v.  Adaus. 

Bill  of  ExcBprroiis, — Oer^i  EtUria. — Ditatpajta/  in  Date*. — ReeitaU  in. 
BUi  Oonlroi. — Where  there  is  a  diacrepanc/  in  dates.  coDcemiDg  th« 
order  of  eventa,  betveen  the  record  entries  oE  the  cleric  and  the  recitals 
in  a  bill  of  exceptions,  the  Utter  will  coatrol. 

Sahb.— BcMmei  Quatioiu.—Baiunim  </  Eeidtnee.—  What  BfU  Mttd  Smb.— 
Stalulet  OnutniAl— Construing  sections  (127  and  630,  B.  S.  1881,  is  in 
pari  maitria,  it  ig  necetiBarj,  when  an  appeal  is  taken  under  the  latter 
section  upon  a  bill  of  exceptions  onlj,  and  the  question  reserred  is 
upon  the  exclusion  of  evidenca,  that  the  bill  of  exceptions  should  con- 
tain enoDgh  of  the  case  and  the  evidence  touching  the  point  in  con- 
troversj  as  to  show  Ihe  relevaDcj  of  the  evidence  rejected. 

CoMTRACT. — Aet'umfoT  Non- Performance. — Sviiiet{iiaUPerformimee.-~~Damaga, 
— Where  an  action  has  been  commenced,  upon  an  accrued  cause,  to 
recover  damages  for  the  nnn- perform  a  nee  of  a  contract,  subsequent  per- 
formance will  not  defeat  it,  unless  the  performance  is  with  the  consent 
of  the  plaintiff,  or  unless  the  tatter  accepts  what  haa  been  done  as  a  par- 
tial or  complete  discharge  of  the  agreement. 

BxME. — RaUroad. — Agreement  to  Fence, — Ooaiinuanet  (^  QaVM  to  Etiobh  Rufj/ 
to  Perform, —  Eeidejux. — Where,  in  an  action  agaiuBt  a  railroad  companj 
to  recover  daraagefi  for  the  non-performance  of  a  contract  to  construct 
a  Cence  along  its  right  of  way,  the  cause  is  continued  until  a  subsequent 
term  under  n  written  agreement  thnt  the  defendant  shall  by  that  time 
construct  a  fence  of  a  certain  quality  and  pay  the  costs  of  the  action 
and  the  plaintiff's  attorneys'  fees,  it  is  not  error,  Jjpon  the  trial  of  the 
cause,  to  eiclude  the  agreement  and  evidence  that  a  fence  was  built, 
unless  it  is  shown  that  there  was  a  complete  compliance  with  the  agree- 
ment upon  which  the  cause  was  continued,  or  that  the  plaintiff  has 
accepted  the  fence  su  erected  as  a  complete  or  partial  compliance  with 


From  the  Rush  Circuit  Court. 

a  W.  Fairbanks,  J.  H.  MelleU,  E.  H.  Bundy  and  0. 
Oresham,  for  appellant. 

G  S.  Htrnly,  8.  H.  Brown  and  M.  P.  Tamer,  for  appellee. 

Mitchell,  J. — Amanda  Adams  sued  the  appellant  rail- 
way company  to  recover  damages  for  the  alleged  failure  of 
the  latter  to  comply  with  a  written  agreement,  wherein  the 
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company  agreed  to  build  a  substaatial  feace  od  both  sides  of 
its  track,  aad  coostruct  a  crossing  over  ita  right  of  way,  in 
consideration  of  a  grant  of  a  right  of  way  by  the  plaintiff 
over  her  farm. 

The  defendant  answered  by  a  general  denial  and  a  plea  of 
payment.  There  was  a  finding  and  judgment,  over  a  motion 
for  a  new  trial,  for  the  plaintiff  below. 

The  only  error  relied  on  is  the  ruling  of  the  court  in  over- 
ruling the  appellant's  motiou  for  a  new  trial. 

The  bill  of  exceptions  found  in  the  record  recites  that, 
upon  the  overruling  of  this  motion,  the  appellant  notified  the 
court  of  its  intention  to  take  the  questions  of  law  involved  iu 
the  motion  for  a  new  trial  and  upon  the  pleadings  to  the  Su- 
preme Court  upon  bill  of  exceptions  only,  as  provided  in 
section  630,  R.  S.  1881. 

No  question  is  made  here  upon  the  pleadings.  Since, 
therefore,  the  only  other  questions  which  the  appellant  noti- 
fied the  court  below  that  it  intended  to  take  to  the  Supreme 
Court  are  embraced  in  the  motion  for  a  new  trial,  we  con- 
fine ouTBetves  necessarily  to  the  consideration  of  those  ques- 
tions. 

The  point  is  made,  on  behalf  of  the  appellee,  that  the  bill 
of  exceptions  is  not  properly  in  the  record.  This  proposi- 
tion rests  apon  the  fact  that  the  journal  entry  sliow.s  that  the 
trial  was  had,  and  the  motion  for  a  new  trial  overruled,  on 
the  2d  day  of  April,  1885,  while  the  certificate  of  the  judge 
to  the  bill  of  exceptions  shows  that  the  bill  was  signed  on 
the  26th  day  of  March,  188.5.  This  would  make  it  appear 
that  the  bill  was  signed  some  six  or  seven  days  before  the 
trial  occurred.  It  is  said  the  bill  of  excoptions  must,  there- 
fore, be  disregarded.  It  must  be  as.sumcd,  of  course,  that 
the  events  recited  in  the  bill  of  excoptions  occurred  before 
the  bill  was  prepared  and  sigoed,  and  that  an  error  has  been 
committed  as  to  the  order  of  events  either  in  the  journal 
entry  of  the  clerk  or  in  the  certidcate  of  the  judge.  Where 
there  is  a  discrepancy  in  dates,  concerning  the  order  of  events. 
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between  the  journal  entries  of  the  clerk  and  the  recitals  in 
a  bill  of  exceptions,  the  latter  must  control.  Chrmiehael  v. 
Skiel,  21  rind.  66;  CHncinnati,  etc.,  R.  R.  Go.  v.  MoFarland, 
22  Ind.  459;  Alley  v.  State,  ex  rel.,  76  Ind.  94. 

The  whole  record  shows  that  the  bill  of  exceptions  was 
signed  and  filed  at  the  time  the  motion  for  a  new  trial  was 
overruled.  AVe  must  presume,  therefore,  that  the  date  of 
the  overruling  of  this  motion,  as  shown  upon  the  journal 
entry,  was  a  mistake.  A  bill  of  exceptions  showing  the 
events  of  the  trial,  and  the  overruling  of  the  motion  for  a 
new  trial,  could  not  have  been  signed  before  those  events 
occurred. 

The  question»  presented  by  the  motion  for  a  new  trial,  and 
which  purport  to  be  reserved  by  the  bill  of  exceptions,  relate 
to  the  exclusion  of  certain  evidence  offered  by  the  appellants 

Aflerstating  that  the  plaintiff  had  offered  certain  evidence 
tending  to  show  the  cost  of  the  construction  of  a  fence  such 
as  the  contract  called  for,  the  bill  recites  that  the  defendant 
below  offered  to  prove  by  competent  witnesses  that,  in  Oc- 
tober, 1884,  and  since  the  eommeuceraent  of  the  suit,  it  had 
constructed  a  fence  of  a  certain  description — consisting  of 
posts  and  five  wires — along  its  right  of  way  through  the 
plaintiff's  farm.  The  evidence  thus  offered  was  cscluded. 
The  bill  recites  that  the  defendant  then  offered  in  evidence 
the  following  paper  or  agreement,  upon  which  the  cause  had 
been  continued  at  a  previous  term,  viz.: 

"  This  cause  is  continued  until  the  next  term  of  this  court, 
upon  the  express  agreement  that  the  defendant  will  by  that 
time  build  a  good  and  sufBcient  fence  along  its  right  of  way 
over  the  lands  of  plaintiff,  said  fence  to  have  enough  wires 
thereon  to  turn  all  kinds  of  stock,  and  defendant  is  to  pay 
all  costs,  together  with  plaintiff's  attorneys'  fee,  which  fee 
is  not  to  exceed  thirty  dollars. 

"  Indiana,  Bloominoton  &  Western  R.  W.  Co. 
"  By  R.  Nixon,  Agent. 
"  Hernly  &  Brown,  Att'ys  for  Plaintiff." 
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UpoD  objeotioD,  the  court  refused  to  admit  the  paper  in 
evidence,  od  the  ground,  as  stated  in  the  bill,  that  it  was  not 
admissible  under  the  pleadtogs,  and  that  it  was  incompetent, 
irrelevant  and  immaterial.  The  bill  states  that  the  court 
thereupon  fbuod  for  the  plaintiff,  and  assessed  hev  damages 
at  one  huodred  acd  seventy-five  doliara,  that  being  the  full 
«ost  of  the  coastruction  of  such  a  fence  as  the  agreement 
<H}ntem plated,  without  allowing  any  deduction  for  the  fence 
constructed  by  the  defendant  since  the  commencement  of  the 
«utt.  The  bill  states  that  the  ruling  was  made  upon  the 
ground  "  that  said  fences  were  constructed  afber  the  com- 
mencement of  the  suit,  and  that  the  construction  of  the 
fences  after  the  commencement  of  the  suit  cooetituted  no 
defence  to  the  action,  nor  did  the  same  mitigate  the  plain- 
tiff's damages." 

It  has  often  been  ruled  that  a  party  appealing  to  this  court 
must  show  affirmatively  by  the  record  that  the  ruling  or 
Judgment  appealed  from  is  erroneous.  If  upon  any  theory 
Teasonably  consistent  with  what  may  have  appeared  to  the 
'Court  below  the  ruling  can  be  sustained,  this  court  will 
adopt  that  theory.  Now,  upon  the  iacts  as  they  appear  in 
the  case  made,  it  must  be  conceded  that  the  plaintiff  below 
had  a  complete  right  of  action  against  the  railroad  company 
■when  the  action  was  commenced.  The  contract  sued  on  re- 
quired, in  the  absence  of  any  time  being  therein  specified, 
that  the  fences  should  ,be  erected  within  a  reasonable  time- 
There  had  been  a  breach  of  this  contract,  and  hence  a  per- 
fected right  of  action  to  recover  the  amount  which  it  would 
jairly  cost  to  erect  such  fences  as  the  contract  called  for,  to- 
gether with  any  special  damage  which  the  plaintiff  may  have 
austuned.  Louitville,  etc.,  E.  W.  Co.  v.  Sumner,  106  Ind. 
55 ;  LogarupoTi,  ete.,  R.  W.  Oo.  v.  Wray,  52  Ind.  578 ;  Law- 
ion  V.  FiiclAurg  R.  R.  Co.,  8  Cush.  230. 

Pending  the  action  the  parties  agreed,  assuming  that  the 
paper  offered  in  evidence  was  executed  by  due  authority,  that 
Vol.  112.— 20 
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the  railroad  company  should,  before  the  eosuiog  term  of 
ooart,  complete  a  good  fence,  sufficient  to  turn  all  kinds  of 
stock,  and  pay  all  costs,  together  with  an  attorney's  fee  of 
thirty  dollars.  By  implication,  although  it  is  not  so  stipu- 
lated in  terms,  this  was  to  be  acceptedas  a  satis&ction  of  tbe- 
plaintiff's  damages. 

It  is  undoubtedly  true  that  a  defendant  may,  under  the' 
general  issue,  or  any  plea  which  puts  the  amount  of  recovery- 
in  dispute,  prove  partial  or  complete  satisfaction  aince  the- 
suit  was  commenced.     BurdtU  v.  Denig,  92  U.  S.  716. 

Where,  however,  an  action  has  been  commenced  for  the- 
non-performaace  of  a  contract,  subsequent  performance  will 
not  defeat  the  action,  if  a  cause  of  action  had  accrued,  unless 
such  performance  was  with  the  express  or  implied  consent  of 
the  plaintiGT;  or  unless  the  latter  has  accepted  what  has  been- 
done  as  a  partial  or  complete  discharge  of  the  agreement. 
Qovid  V.  Banhi,  8  Wend.  662 ;  Lawton  v.  FUchburg  B.  R. 
Co.,  8  Gush.  230. 

The  plaintiff  agreed  to  continue  the  case  and  accept  in- 
satisfaction  of  her  damages  the  construction  of  a  fence  of  w 
certain  quality,  together  with  the  payment  of  the  costs  and 
the  fees  of  her  attorneys. 

The  bill  of  exceptions  recites,  in  an  imperfect  way,  that  the- 
railroad  company  "constructed  a  fence  of  posts  and  five 
wires,"  There  was  no  evidence  offered  or  proposed  which 
tended  to  prove  that  the  fence  erected  was  such  a  fence  as 
the  agreement  required,  or  that  it  had  been  accepted  as  a 
complete  or  partial  compliance  with  the  contract,  nor  was  it 
proposed  to  prove  that  the  ci>mpany  had  paid  or  tendered  the 
costs  and  attorneys'  fee  as  stipulated. 

None  of  the  evidence,  either  given  or  proposed,  having 
reference  to  what  had  been  done  under  the  agreemeDt,is  set 
out  in  the  bill  of  exceptions.  We  are,  therefore,  unable  to 
apprehend  the  materiality  of  the  rejected  paper.  It  was 
necessary  that  the  evidence  given  or  proposed  touching  (he- 
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poiot  in  question  should  have  beeu  set  oqt  in  the  bill  of  ex- 
ceptions.    Starry  v.  Winning,  7  Ind.  311. 

A  mere  recital  by  the  court  of  ita  conclusions  touching  the 
point  in  controversy  is  not  sufficient.  Construiug  sections 
fi27  and  630,  R.  8.  1881,  in  pari  materia,  it  is  necessary, 
when  an  appeal  is  taken  under  the  latter  section  upon  a  bill 
of  exceptions  only,  and  the  question  reserved  is  upon  the 
exclusion  of  evidence,  that  the  bill  of  exceptions  should  show 
enongh  of  the  case,  and  (he  evidence  touching  the  point  in 
controversy,  to  show  the  relevancy  of  the  evidence  rejected. 
Downs  V.  Opp,  82  Ind.  166. 

In  the  absence  of  anything  beyond  the  recitals  in  the  bill 
of  exceptions,  we  must  presume  the  evidence  rejected  was 
irrelevant. 

Judgment  affirmed,  with  costs. 

FSled  Not.  19, 1887. 
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DbAIKAGK.— Bepain  6y  Thmmhip  2Vit»fae.— C(»ia(i(iiri(n«i(t(y  <^  Statute.— Sec- 
tion 7  of  the  act  of  March  Sch,  1S83,  amendins  section  10  of  the  act  of 
April  8th,  1881  (section  4282,  R.  B.  1881),  requiring  toirnshiptrustew  to 
keep  public  drains  id  repair,  etc.,  is  constitutional. 

Samk. — AppeaL — Injandum. — Where  pereons  whose  lands  are  assessed  by 
the  township  trustee  as  benefited  hare  notice  of  the  assessments  in  time 
to  appeal  therefrom  to  the  circuit  court,  where  the;  can  obtain  all  the 
relief  which  the  statute  contemplates,  but  fail  to  do  so,  thef  can  not 
afterwards,  ia  a  suit  for  an  injunction,  obtain  such  relief. 

Buck. — Oom^int fm  Injunction. — Imugicvnv:!/ oj. — For  a.  complaint  to  en- 
join a  county  tieuDrerfrom  collectingassessments  levied  upon  lands  by 
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a  township  trustee  to  leirabune  the  township  for  moaej  paid  out  for  re- 
pairing and  removing  obetructions  from  public  ditches,  which  b  held 
InaaScient  to  obtain  eqoitable  relief,  «ee  opinion. 

From  the  Tipton  Circuit  Court. 
M.  Bdl  and  W.  G.  iVrdum,  for  appellaoto. 
R.  B.  Beauohan^,  O.  H.  Qiffard  and  C.  W.  Swaim,  for  ap- 
pellees. 

Howe,  J. — la  this  caee,  the  appellees  demurred  to  the 
complaint  of  appellants,  the  plaiotifb  below,  upon  the  ground 
that  it  does  not  state  facte  sufficient  to  constitute  a  cause  of 
action.  This  demurrer  was  sustained  by  the  circuit  court, 
and  to  this  ruling  appellants  escepted,  and,  declining  to  plead 
further,  judgment  was  rendered  against  them  for  appellees' 
costs. 

From  this  judgment  the  plaintifis  below  have  appealed  to 
this  court,  and  have  here  assigned  as  error  the  sustaining 
of  appellees'  demurrer  to  their  complaint. 

Appellants  alleged  in  their  complaint  that,  on  the  9th  day 
of  April,  1884,  the  then  trustee  of  Wildcat  township,  of 
Tiptou  county,  contracted  with  one  George  Russell  for  deep- 
ening, cleaning  out  and  removing  obstructions  from  ditch 
No.  39,  partly  in  said  township  and  partly  in  Cicero  town- 
ship, in  such  county,  and,  also,  from  diteh  No.  40,  in  said 
Wildcat  township,  both  of  such  ditohes  being  public  ditches 
theretofore  constructed,  or  partially  so,  for  drainage  pur- 
poses, under  the  laws  of  this  State;  that  such  ditches  39 
and  40  were  distinct  and  separate  drains,  constructed  at 
different  times  and  under  different  proceedings,  and  affected 
ditferent  lands,  and  the  woric  so  contracted  for  by  such 
trustee  with  George  Russell  also  affected  different  lands ;  that 
about  fifteen  hundred  feet  in  length  of  ditch  No.  39,  included 
in  the  work  and  repairs  done  by  the  trustee  of  Wildcat  town- 
Bhip,  was  in  Cicero  township;  that  the  entire  work  so  caused 
to  be  done  by  such  trustee  was  by  him  contracted  for  and  let 
OS  a  whole,  in  one  contract  and  as  only  one  work,  at  one 
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dollar  per  rod,  and  vas  paid  for  oat  of  the  general  fund  of 
Wildcat  towDsbip,  the  amount  so  paid,  as  shown  by  the  as- 
sessment hereinafter  mentioned,  being  $1,177.10;  that,  there- 
after, on  July  7th,  1884,  the  then  trustee  of  Wildcat  town- 
ship made  an  assessment  of  $675.10  against  plaintiBs'  lands 
and  other  lands,  as  shown  by  a  copy  of  such  assessment  there-  . 
with  filed;  that  snch  assessment  was  also  signed  by  the 
trustee  of  Madison  township,  and  the  trustee  of  Cicero 
township,  and  was  made  without  personal  inspection  of  the 
lands  assessed ;  that,  on  August  4th,  1884,  a  certified  copy 
of  such  assessment  was  filed  in  the  ofBce  of  the  auditor  of 
Tipton  county.  The  complaint  then  contains  similar  aver- 
ments in  regard  to  the  making  of  an  assessment  of  $502 
against  certain  lauds  in  the  townships  of  Wildcat  and  Madi- 
son, which  assessment  was  also  signed  by  the  trustee  of 
Madison  township,  to  reimburse  the  general  fund  of  Wild- 
cat township  for  the  amount  paid  for  witrlt  done  and  repairs 
made  on  said  ditch  No.  40,  whereof  the  sum  of  $194.50  was  as- 
sessed against  lands  in  Wildcat  township,  and  $307.60  against 
lands  in  Madison  township;  and  that,  on  Angust  5th,  1884, 
a  certified  copy  of  such  assessment  for  ditch  No.  40  was  filed 
in  the  office  of  the  auditor  of  Tipton  county. 

Appellants  further  averred  that  the  county  auditor  had 
placed  such  ditch  assessments  upon  the  tax  duplicate  of  Tip- 
ton county,  and  had  delivered  the  same  to  the  treasurer  of 
such  county,  for  collection  as  other  taxes,  at  the  time  of  the 
commencement  of  this  suit;  and  that  such  treasurer  was 
threatening  to,  and  would,  distrain  and  sell  appellants'  prop- 
erty for  the  payment  of  such  assessments,  if  the  same  were 
not  paid ;  and  that  the  assessments  so  made  for  ditch  No.  39 
were  apparent  liens  on  their  respective  lands  and  clouds  upon 
their  respective  titles  thereto,  which  ought  to  be  set  aside 
and  removed;  and  that  such  assessments  were  illegal  and 
void,  and  ought  to  be  set  aside,  for  a  number  of  reasons^ 
which  were  stated  at  length.     Wherefore,  eto. 

Wil^ont  first  setting  out  appellants*  reasons  fer  claiming 
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that  the  ditch  assesaments  of  which  they  complain  were 
illegal  and  void,  we  will  consider  and  decide  the  several 
questions  tn  the  case  which  have  been  presented  and  dis- 
cussed by  their  counsel  id  their  elaborate  brief  of  this 
cause.  It  is  first  urged,  very  ettroestly,  by  appellants'  coun- 
sel, that  the  statute  under  which  the  towuabip  trustee  caused 
the  work  to  be  done,  aod  under  which  the  assessments  were 
made,  described  in  the  complaint,  is  unconstitutional  and 
void.  It  is  manifest  that  the  township  trustee  acted  through- 
out, in  the  proceedings  complained  of,  under  and  pursuant 
to  the  provisions  of  section  7  of  an  aet  approved  March 
8th,  1883,  entitled  "An  act  to  amend  sections  two  (2),  three 
(3),  four  (4),  five  (5),  six  (6),  eight  (8),  and  ten  (10)  of  an 
act  entitled  'An  act  concerning  drainage,'  approved  April 
8th,  1881,  and  declaring  an  emergency."  Acte  of  1883,  pp. 
173,  180.  Section  7  of  the  amendatory  act  amends  section 
10  of  the  aforesaid  act  of  April  8th,  1881,  which  was  sec- 
tion 428-2,  R.  S.  1881.  In  Campbell  v.  Ihciggina,  83  Ind. 
473,  and  in  Tyler  v.  St(Ue,  ex  rel.,  83  Iiid.  663,  we  held  that 
section  4282  was  in  part,  at  least,  repugnant  to  and  in  con- 
flict with  section  12  of  the  Bill  of  Rights  in  the  Constitution 
of  this  State,  and  section  1  of  article  14  of  the  Federal  Con- 
stitution, and  was,  to  the  extent  of  such  repugnancy  or  con- 
flict, unconstitutional  and  void.  Ingerman  v.  Nobleaville  TJj,, 
90  Ind.  393.  After  the  cases  were  decided,  the  General  As- 
sembly amended  such  section  10  (section  4282,  aupra,)  by 
section  7  of  the  amendatory  act  of  March  8th,  1883,  to  such 
an  extent,  we  think,  as  wholly  obviated  and  removed  the  con- 
stitutional objections  to  the  original  section.  The  amended 
section  requires  the  township  trustee  to  give  notice  of  his 
assessment,  prescribes  the  manner  in  which  the  notices  shall 
be  given,  and  provides  that  any  person  aggrieved  may  ap- 
peal from  such  assessment  to  the  circuit  court  of  the  proper 
county,  within  fifteen  days  after  such  notices  have  been 
posted. 

Appellants  complain  tliat  the  amended  statute  limits  the 
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•questions  to  be  tried  and  determined  by  the  court  "  to  the 
costs  of  such  i-epair  or  removal  of  obstructions,  aud  what 
amount  thereof  should  be  assessed  on  each  tract  of  land." 
This  limitation,  however,  does  not  affect  the  constitutionality 
of  the  statute.  It  may  be  that  such  limitation  is  unwise  or 
unreasonable ;  but  if  so,  the  proper  remedy  for  such  an  evil 
is  an  appeal  to  the  law-making  power,  and  not  to  the  courts. 
The  amended  section  is  not  repugnant  to  any  provision  of 
our  fundameatal  laws,  State  or  Federal,  but  is,  we  think,  a 
constitutioual  and  valid  law.  State,  ex  rd.,  v.  Johnson,  105 
Ind.  463;  Fries  v.  Brier,  111  Ind.  65. 

This  point  being  settled  against  appellants,  we  are  of 
opinion  that  the  informalities,  irregularities  and  alleged  ille- 
galities even  in  tlie  proceedings  of  the  township  trustee,  of 
which  they  complain,  can  not  be  made  available  by  them  in 
this  suit  to  defeat  the  assessments  against  their  lands,  lathe 
absence  of  any  showing  to  the  contrary,  it  may  be  assumed, 
we  think,  that  appellants  had  full  notice  of  the  assessments 
made  by  the  trustee  on  their  lands  in  ample  time  to  have  ap- 
pealed therefrom  to  the  circuit  court  of  Tipton  county  if  they 
Avere  aggrieved  therety.  Upon  such  an  appeal  they  could 
have  obtained  all  the  relief  which  the  statute  contemplates 
tbey  should  have  in  such  a  case,  namely,  the  determination 
■of  the  costs  of  such  repairs  and  work,  and  the  assessment  of 
theamonnt  thereof  on  their  respective  tracts  of  land,  in  ac- 
cordance with  equity,  feir  dealing  and  good  conscience.  Ap- 
pellants ask  in  their  complaint  that  the  county  treasurer  and 
his  successors  in  ofBce  may  be  perpetually  enjoined  by  the 
court  from  collecting  such  assessments.  But  they  have 
wholly  &iled,  we  think,  to  state  any  equitable  grounds  show- 
ing, or  tending  to  show,  they  were  entitled  to  any  such  relief. 

The  statute  in  force  at  the  time  required  the  township 
trustee  to  keep  the  ditches  in  his  township  in  proper  repair 
and  free  from  obstructions,  so  as  to  answer  their  purpose,  "and 
pay  for  the  same  out  of  the  general  township  fund;  and  to 
laise  the  necessary  money  to  reimburse  that  fund,  he  shall 


812  SUPREME  COURT  OF  INDIANA, 

Trimble  etoLv.  IfcOee,  Traunrer,  tt  oL 

apportion  and  assess  the  oost  thereof  npoo  the  Unde  which 
will  be  benefited  by  such  repairs  or  removal  of  obstnictioDS> 
according  to  aaoh  benefit8,in  hia  judgment." 

It  was  nowhere  alleged  in  the  complaint  that  the  work 
contracted  for  and  let  by  such  trustee  to  George  Rusaell  was 
not  needed,  so  aa  to  make  the  ditcbes  39  and  40  answer  their 
purpose. 

It  was  alleged  that  the  two  ditches  were  let  in  one  con- 
tract, but  it  was  not  averred  that  they  were  let  at  too  high  a 
price,  or  could  have  been  let  for  a  less  price  in  two  or  more 
contracts.  It  was  alleged  that  Rnssell's  contract  covered 
1600  feet  of  ditch  No.  39  not  within  Wildcat  township;  but 
it  was  not  shown,  nor  is  it  apparent,  that  appellants  or  their 
lands  were  or  could  be  damaged  in  any  way  or  to  any  extent 
by  the  fact  so  alleged.  It  was  not  averred  in  the  complaint 
that  the  contract  price  of  the  work  let  was  too  high  or  un- 
reasonable, or  that  such  work  had  not  been  done  in  accord- 
ance with  the  terms  of  the  conttact;  oor  was  it  allied  that 
the  oost  of  such  work  was  not  fairly  and  equitably  appor- 
tioned and  assessed  against  the  lands  benefited  thereby,  "  ac- 
cording to  such  benefits." 

We  are  of  opinion  that  appellants'  complaint  herein  shows 
no  grounds  whatever  for  theinterventionof  a  court  of  equity 
or  for  equitable  relief.  City  of  Loganeport  v.  LaRom,  9^ 
Ind,  in,  and  authorities  cited ;  CferUer  Tovmahip  v.  Boards 
etc.,  110  Ind.  579. 

The  demurrer  to  the  complaint  was  correctly  sustained. 

The  judgment  is  affirmed,  with  coats. 

Filed  Nov.  19,1887 
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fiBIOGfi  «.   FlEHING  ET  al. 

ChattKL  HoBTflAQB.— Hafe  of  EitctUum. — EihStit  OontroU  AvermmU  tn 

OompiavnL — The  date  of  execution  BUt«d  in  a  chattel  moKgage,  whicli 

U  filed  a«  «n  exhibit  with  a  complaint  to  foreclose  it,  cpiUrolB  the  aver- 

meotB  in  the  pleading. 
Saxr. — Serordrng. —  Oood'Failh  F^irehtuen, — A  chattel  mortgage  which  ia 

not  recorded  within  ten  days  after  ita  execution  is  not  effective  aE&inst 

parchasera  in  good  faith  of  the  mortgaged  propertji. 
Sahb. — iVnumplunt  at  to  ExteutVM  and  DeUoen/. — The  presamption  a,  in 

the  absence  of  anj  showing  to  the  contrary,  that  a  mortgage  was  full^ 

executed  and  delivered  at  ita  dal«. 

From  the  Warren  Cireuit  Court. 

J,  MeCahe  and  E  J*.  McCahe,  for  appellant. 

J.  W,  Sutton  and  W.  L.  Radboum,  for  appellees. 

Elliott,  J. — The  second  paragraph  of  the  answer  of  the 
appellees  is  bad,  and,  if  the  complaint  ia  good,  the  judgment 
must  be  reversed.  If,  however,  the  complaint  is  bad,  a  had 
aDswer  is  good  enough  for  it. 

The  complaint  Reeks  to  foreclose  a  chattel  mortgage,  and 
avers  that  the  mortgaged  property  was  bought  by  the  appeK 
lees.  .As  there  is  no  imputation  of  fraud,  it  must  be  presumed 
that  they  were  purchasers  in  good  faith.  If  they  were  pur- 
chasers in  good  &ith,  the  mor^ge  can  not  be  effective  against 
them  unless  it  appears  that  it  was  recorded  within  ten  days 
after  its  execution. 

It  is  averred  Id  the  body  of  the  complaint  that  it  was  ez- 
ecnted  on  the  30th  day  of  July,  1 884,  and  recorded  on  the 
1st  day  of  August  of  that  year.  The  copy  of  the  mortgage 
filed  as  an  exhibit  shows,  however,  that  it  was  executed  and 
acknowledged  on  the  8th  day  of  July,  1884. 

Accepting  the  date  given  in  the  exhibit  as  the  true  one, 
^e  mortgage  was  not  recorded  within  ten  days,  and  the  com- 
plaint is  clearly  bad.     The  date  stated  in  the  exhibit  must 
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be  regarded  as  correct.  It  \a  well  settled  that  the  statcmeDts 
ill  the  exhibit,  when  it  is  properly  a  part  of  the  pleading, 
control  the  averments.  Mercer  v.  Ilebert,  41  Ind.  459; 
fHafford  V.  Davidson,  47  Ind.  319;  CrandaU  v.  First  Na^l 
Bank,  61  Ind.  349 ;  BayUaa  v.  Gknn,  11  Ind.  5,  and  cases 
cited;  Ocs8  v.  Hooh,  73  Ind.  177;  WaUon,  de.,  Oo.  v. 
Ciid^,  73  Ind.  296. 

Doubtless  a  mistake  in  the  date  may  be  shown,  or  it  may 
be  shown  that  the  instrument  was  not  delivered  on  the  day 
it  bears  date ;  but  there  is  here  no  attempt,  directly  or  indi- 
rectly, to  show  either  of  these  things.  Where  a  mortgage  is 
dated,  the  presumption  is  that  it  was  fully  executed  and  de- 
livered at  its  date.  Foster  v.  Perkins,  42  Maiue,  168.  It 
was  incumbfint  on  the  plaintiff  to  remove,  if  he  could,  this 
presumption ;  and  m^  he  has  not  done  so,  it  must  stand  ^;ainst 
him  as  a  prima  facie  case.  Bates  v.  Pricket,  5  Ind.  22  (61  Am. 
Dec.  73) ;  Adanis  v.  Slate,  87  Ind.  573 ;  LouieviUe,  etc.,  B. 
W.  Go.  V.  Thompson,  107  Ind.  442  (446). 

Judgment  affirmed, 

FUed  Nov.  19, 1887. 


No.  12,948. 

Harris  bt  al.  v.  Ross,  Treasuree,  et  au 

Injunction.— ftainoje  AMestment — Ifolice. — Omptrfnt — An  sTerment  [n  a 
compUint  to  enjoin  the  Bale  o(  land  under  a  ditch  assessment,  that  there 
was  "  no  proper  or  legal  notice  "  of  the  proceedings  to  establish  the  drain, 
is  a  mere  conclusion,  and  insulliciciit. 

Judgment. — IrregtiUiiily, — Re.nudy. —  Infancy. — All  persons,  including  id- 
fants,  against  whom  a  merelj  irregalar  judgment  has  been  taken,  nnst 
neek  relief  tberefrom  b;  direct  proceedings  or  b;  an  appeal. 
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JxTAXCY. —  FotdoUfl  Proutdingt. — Pemmal  fHmkge. — Penom  in  Ptiviiy  <^ 
EtlaU. — In  respect  lo  voidable  contracts  and  proceedings,  infaDcy  is  a 
persoaal  privilege,  not  available  lo  persons  in  privity  of  estate. 

From  the  Madison  Circuit  Court. 
W.  8.  Diven,  for  appellants. 
ff.  D.  Thompaon,  for  appellees. 

Mitchell,  J. — Harris  and  wife  commenced  this  action 
against  Ross,  treasurer  of  Madison  county,  to  enjoin  the  sale 
of  certain  lands  owned  by  the  plaintiffs,  which  they  alleged 
the  treasurer  was  about  to  sell  for  the  purpose  of  enforcing 
the  collection  of  a  certain  ditch  assessment. 

It  is  alleged  in  the  complaint  tlrat,  at  tlie  time  the  assess- 
ment complained  of  was  made,  the  lauds  affected  thereby 
were  owned  by  certain  miuor  heirs,  through  whom  the  pres- 
ent owners  and  complainauts  claim  title,  they  having  pur- 
chased the  land  at  a  foreclosure  sale. 

It  appears  that,  while  the  lands  were  owned  by  the  minors, 
certain  proceedings  were  had  under  the  commissioners'  drain- 
age act  which  resulted  in  the  establishment  of  a  drain,  and 
in  the  confirmation  of  certain  assessments  in  that  behalf, 
and  that  the  complainants  bought  the  land  at  sheriff's  sale, 
and  acquired  title  thereto,  after  the  drain  had  been  estab- 
lished and  the  assessments  confirmed. 

The  complaint  specified  nine  causes  for  an  injunction, 
seven  of  which  related  to  irregularities  in  the  proceedings  ■ 
for  the  establishment  of  the  ditch,  while  two  of  them  charged, 
^  in  substance,  that  the  ditch  had  not  been  completed  as  or- 
dered and  established.  The  substance  of  the  irregularities 
complained  of  is,  that  the  minors  who  owned  the  land  at  the 
time  the  ditch  was  established  were  not  properly  and  legally 
notified  of  the  proceedings,  and  that  they  did  not  appear 
and  answer  by  a  guardian  ad  litem. 

The  court  sustained  a  demurrer  to  the  seven  causes  which 
set  up  irregularities  in  the  proceedings,  and,  upon  trial  of  the 
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isaaea  made  on  the  other  oanses,  there  was  a  finding  and  judg- 
ment.for  the  defendants. 

It  is  not  averred  that  there  was  no  notice  of  the  proceed- 
ings for  the  establishment  of  the  drain.  The  averment  is, 
that  there  was  no  proper  or  legal  notice.  This  is  a  mere 
conclusion  of  the  pleader.  It  implies  that  there  was  notice, 
and,  until  the  contrary  appears,  we  must  presume  that  the 
notice  was  adjudged  sufficient  by  the  hoard  of  eommifisioDers. 
It  is  settled  that  the  propriety  or  sufficiency  of  the  notice,  ia 
a  proceeding  such  as  that  in  question,  can  not  be  assailed 
collaterally.  Deegan  v.  &xii«,  do.,  108  Ind.  155 ;  Young  v. 
Sellers,  106  Ind.  101,andcase8cited.  This  principle  applies- 
as  well  where  in&nts  are  concerned  as  where  those  affected 
are  adults.  All  persons  against  whom  a  merely  irregular 
judgment  has  been  taken  must  seek  relief  therefrom  by 
some  direct  proceeding,  or  by  an  appeal.  Besides,  it  does 
not  appear  that  the  minors,  or  any  one  on  their  behalf,  are 
now  compIaiuiDg,  or  ever  have  complained,  of  the  assessment- 
made  against  their  land.  Harris  and  wife,  who  purchased 
the  land  at  sheriff's  sale,  with  the  encumbrance  upon  it,  are 
the  only  persons  complaining.  Their  grounds  of  complaint 
relate  almost  entirely  to  the  &ct  that  the  infants  had  no 
guardian  ad  litem  appointed  for  them,  and  that  they  were 
not  properly  notified  as  infants. 

Nothing  is  shown  which  makes  the  proceedings  void,  and 
it  is  well  settled  that,  as  regards  voidable  contracts  and  pro- 
ceedings, infancy  is  a  personal  privilege.  It  is  available  for 
the  protection  of  in&nts,  in  a  proper  case,  or  for  those  in 
whose  behalf  they  choose  to  assert  their  privilege. 

The  appellants  can  not,  however,  avail  themselves  of  the 
privilege  of  those  with  whom  they  are  in  privity  of  estate 
for  the  mere  purpose  of  setting  up  irregularities  in  the  ditch 
proceedings.  Shrock  v.  Orowl,  83  Ind.  243;  Price  v.  Jen- 
mn^*,  62  Ind.  111. 

Moreover,  as  has  been  observed,  the  alleged  irr^^laritiM- 
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in  the  ditch  prooeedings  could  not  be  made  available  to  the 
in&Dtfi  tbeoiselves  id  this  collateral  way. 

Concerning  the  finding  and  jadgment  of  the  court,  upon 
the  isBoes  made  on  the  other  specifications,  it  is  sufficient  to 
aay  they  are  supported  by  competent  evidenoe.  There  was, 
therefore,  no  error. 

The  judgment  is  affirmed,  with  costs. 

FUed  Not.  17, 1887. 


110     IBJ 


No.  12,918. 

VoaEL  V.  Bbown  School  Township. 

JvDanXFT.—Sttnmom  Agaiiut  Agad. — Jvdgmenl  Void  Agaiiui  Frineipal. — 
Ifnoui^ — Tnultt. — Where  the  BUmmoDB  u  iiaued  againat  the  trUBtee 
of  a  township,  &  ]ndgmeDt  thereon  against  the  township  la  void,  it 
being  neceetary  that  the  writ  should  go  against  the  corporation. 

From  the  Martin  Cii-cuit  Cout-t. 

T.  J.  Brooks,  8.  M.  Reeve,  E.  Moaer  and  H.  Q.  Hoaghton, 
toT  appellant. 

W.  R.  Gardiner,  8.  M.  Taylor  and  J.  T.  Rogers,  for  appellee. 

Elliott,  J. — This  case  is  substantially  the  same  as  that 
of  Vogd  V.  Brown  2)).,  ante,  p.  299,  and  is  governed  by  the 
principles  there  declared.  In  this  case,  as  in  that,  the  sum- 
mons was  directed  against  the  agent,  attd  not  against  the 
principal,  and  the  judgment  was  invalid. 

The  answer  in  this  case  shows  that  a  summons  was  served 
on  the  trustee  of  the  school  corporation,  but  this  does  not 
meet  the  complaint,  for  that  pleading  shows  that  the  writ  did 
oot  issue  against  the  corporation.    As  there  was  no  summons 
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against  the  school  township,  there  conld  be  no  legal  notice^ 
and  without  a  legal  notice  there  could  be  no  valid  judgment. 

It  is  to  be  borne  in  mind  that  the  question  here  is  not  aS' 
to  the  method  of  service,  but  as  to  the  writ  itself.  Nor  is- 
the  objection  to  the  form  of  the  writ;  it  goes  much  deeper ;. 
it  is  that  the  writ  was  not  issued  against  the  defendant,  but 
against  another  person.  It  is  settled  that  the  writ  must  go 
against  the  corporation,  and  not  against  its  agent.  There  is, 
indeed,  no  difference,  bo  &f  as  coDcems  the  person  sued,  be- 
tween an  action  against  a  natural  person  and  an  action  against 
an  artificial  person.     Field  Corp.,  section  346. 

It  certainly^  would  not  be  contended  that  a  writ  issued 
against  John  Doe,  agent  of  Richard  Roe,  would  be  valid  a» 
against  the  latter,  and  what  is  true  of  such  a  case  must  be 
true  of  this. 

It  is  unnecessary  to  discuss  the  special  finding,  for  what 
we  have  said  disposes  of  the  whole  case,  including  the  ques- 
tions arising  on  the  finding. 

Judgment  affirmed. 

FUed  Nor.  18, 1687. 


at  aij  No.  12,914. 

lis  3ie 

'^~  ElLEE  ET  AL.  D.  CeULL. 

iii  bTbI        Fbaubttlent  Convey AJtcB.—iV«uinpi«>n. — IVtwf  vi  Fhmr  tf  OniUtm. — 
ISO  4is|  Where  one  purchases  and  pays  the  cooBideration  for  real  estate,  snd 

takes  the  conveyance  in  the  name  of  aaothar,  the  transactioo  ii  pre- 
aomptiTely  fraudnlent  as  to  the  prior  crediton  of  the  parohMer,  Hid, 
nnd<;r  section  2475,  R.  S.  1881,  a  trust  results  in  their  favor. 
Same.— iSutjediOTi  of  JVoperty  by  Crediton.— Ertn^vmjrom  Ereeuliaii. — OOier 
IVoper^. — The  creditors  may  gnhject  raeh  proper^  to  the  pajment  of 
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their  claims,  nulew  it  b  exempt  from  execution,  or  unless,  at  the  time 
of  the  coDTeyaoce,  oi  at  the  time  suit  U  brought,  the  debtor  has  a  suffi- 
cient amount  of  other  propertj  reachable  by  the  ordinary  processes  of 
the  court  to  pay  the  debt  without  resorting  to  the  property  so  con- 
veyed. 
Sahk. — BcJvMol  to  Aj^y  Other  Proparti/. — Sight  qf  OrtdUor  la  Proceed  AgaiioL 
Propaig  (jOnteyed. — If  the  debtor  baa  other  property,  not  subject  to  the 
ordinary  proceases  of  the  court,  whicli  he  refuses  on  demand  to  apply  to 
the  satisfaction  of  the  debt,  the  creditor  may  proceed  against  the  prop- 
erty fraudulently  conveyed,  and  it  will  be  no  defence  for  the  debtor  to 
■how  that  he  had  sufficient  money  or  other  property,  not  reachable  hj 
the  ordinary  processes,  with  which  the  debt  could  have  been  paid. 

From  the  Henry  Circuit  Court. 

jS.  if.  Broiim  and  B.  Warner,  for  appellants. 

J.  M.  MelleU,  E.  H.  Swndyand  C.  E.  Shivdey,  for  appellee. 

Mitchell,  J. — This  was  a  suit  by  Crull  against  Samuel 
and  Jacob  S.  Etler  to  set  aside  an  alleged  fraudulent  and 
voluntary  conveyance. 

The  complaint  charged  that  the  plaintiff  recovered  a  judg- 
ment against  the  defendant  Samuel  Eiler,  in  December,  1882, 
and  that  an  execntion  had  been  duly  issued  to  the  sheriff  of 
the  proper  county,  who,  after  having  made  demand  for  pay- 
meat,  and  being  unable  to  find  property  whereon  to  levy, 
returned  the  execution  wholly  unsatisfied. 

It  is  charged  that,  in  March,  1882,  the  execution  defend- 
ant purchased  a  certain  parcel  of  real  estate,  paying  therefor 
one  thousand  dollars,  and  that  he  caused  the  land  so  pur- 
chased and  paid  for  to  be  conveyed  to  his  son,  Jacob  S. 
Eiler,  who  paid  no  part  of  the  purchase-price,  and  who  liad 
no  knowledge  of  the  conveyance  until  after  it  was  made. 

The  complaint  charges  that  the  conveyance  was  so  made 
with  ihe  purpose  to  cheat,  hinder  and  defraud  the  plaintiff 
and  other  creditors  of  Samuel  Eiler,  and  that  the  latter  at 
the  time  the  conveyance  was  so  made  did  not,  nor  did  he  at 
the  time  suit  was  commenced,  have  any  other  property  sub- 
ject to  execntion  suiGcient  to  pay  all  his  debts. 

The  appellant  contends  that  the  complaint  did  not  state 
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facte  sufficient,  and  that  heaoe  the  court  erred  in  overruling 
his  demurrer. 

It  ie  said  that,  so  &r  as  appears,  the  defendant  Samuel 
Eiler  may  have  had  a  sufficient  amount  of  money  to  pay  all 
his  debts  at  the  time  be  purchased  aud  paid  for  the  property 
in  question,  and  yet  have  had  no  property  subject  to  execu- 
tion. Hence,  it  is  argued,  a  debtor  who  employs  his  money 
which  is  not  subject  to  execution  iu  purchasing  real  estate, 
the  title  to  which  is  taken  in  a  third  person,  has  not  thereby 
committed  a  legal  fraud  upon  his  creditors,  although  he  may 
have  intended  to  do  so.  Seclions  366,  367,  1  Story  Eq. 
Jnrisp.,  are  relied  on  as  sustaining  this  view. 

The  result  of  the  doctrine  declared  in  the  aliove  sections 
is,  that  creditors  have  no  right  to  complain  in  case  their 
debtor  makes  a  voluntary  conveyance  of  his  property,  uolest 
such  conveyance  was  legally  injurious  to  them,  by  withdraw- 
itfg  a  fund  from  their  power  which  the  law  had  not  previ- 
ously withdrawn.  This  is  substantially  the  doctrine  declared 
in  the  recent  cases  of  Taylor  v.  Duesterberg,  109  Ind.  166; 
Faurote  v.  Carr,  108  Ind.  123;  BuTdge  v.  Bolin,  106 
Ind.  175  (55  Am.  R.  724). 

In  those  cases  the  debtor  had  no  property  except  such  as 
was  legally  exempt  from  execution.  The  debts  could  not 
have  been  coercively  collected,  hence  the  transfers  assailed 
were  not  legally  fraudulent. 

The  case  before-  us  is  not  within  the  principles  which  ruled 
those  cases.  Nor  is  the  common  law  doctrine  declared  by 
Story  controlling  to  its  full  extent  under  our  statute,  which 
enables  a  creditor  to  reach  and  subject  money,  choses  in  ac- 
tion, and  all  other  property  belonging  to  his  debtor,  not  ex- 
empt from  execution,  to  the  payment  of  his  debt.  Sections 
815  to  821,  R.  8.  1881 ;  Baker  v.  State,  exret.,  109  Ind.  47. 

The  property  in  question  having  been  purchased,  and  the 
consideration  therefor  paid,  by  Samuel  Eiler  out  of  money  a 
portion  of  which  might  have  been  subjected  to  the  payment 
of  the  debt,  while  the  conveyance  was  taken  iu  the  name  of 
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-Jacob  S.,  the  transaction  was  presumptively  fraudulent  as  to 
the  prior  creditors  of  Samuel,  and  a  trust  resulted  in  their 
favor  under  the  statute,  wliich  provides,  in  substance,  that 
every  conveyance  taken  in  the  name  of  a  third  person  shall 
be  presumed  fraudulent  as  against  the  creditors  of  the  person 
paying  the  cousi deration  thereof;  and  that,  unless  a  fraudu- 
lent intent  is  disproved,  a  trust  shall  result  iu  favor  of  prior 
creditors.  Section  2975,  R.  S.  1881;  Hanna  v.  Aebker,  84 
Ind.  411 ;  Eve  v.  Louis,  91  Iiid.  457. 

When  a  debtor  purchases  property  and  pays  the  consid- 
eration therefor  out  of  money  wliich  might  have  been  sub- 
jected to  the  payment  of  his  debts,  and  talics  the  title  to  the 
property  so  paid  for  in  the  name  of  a  volunteer,  for  the  pur- 
pose of  defrauding  his  ereditoi's,  the  latter  have  a  right  to 
subject  property  so  paid  for,  unless  at  the  time  the  convey- 
ance was  taken,  or  when  the  suit  was  commenced,  the  debtor 
had  a  sufScient  amount  of  other  property  subject  to  execu- 
tion, so  that  the  creditors  might  have  collected  their  debts  by 
the  ordinary  processes  of  the  court,  without  resorting  to  the 
property  so  conveyed,  or  unless  the  debtor  is  entitled  to  hold 
the  property  exempt  from  execution. 

If  the  debtor  has  other  property,  which  is  not  subject  to 
the  ordinary  processes  of  the  court,  which  be  has  refused  on 
demand  to  apply  to  the  satisfactiim  of  the  debt,  so  that  the 
creditor,  in  order  to  obtain  satisfaction,  is  compelled  to  resort 
to  an  extraordinary  remedy  in  aid  of  his  execution,  the  lat- 
ter may,  nevertheless,  proceed  against  proj^erty  fraudulently 
conveyed ;  and  it  will  be  no  defence  for  the  debtor  in  such  a 
case  to  show  that  he  had  sufficient  money  or  other  property, 
not  subject  to  the  ordinary  processes  of  the  court,  wiih  which 
he  might,  had  he  chosen,  have  paid  the  debt. 

What  has  been  saiddisposes  of  all  the  questions  presented 
Jjy  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Not.  18, 1887. 
Vol.  112.— 21 
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No.  13,704. 
The  Pennaylvania  Company  c.  McCaety. 

From  the  Clnrk  Circnit  Court. 
S.  Stant^fer,  for  appellant. 
J.  B,  Meriviether,  for  appellee. 

Z01.1.AIIB,  C.  J. — Appellee's  animal  entered  upon  appellant's  railwaf 
•nil  was  killed  bj  one  of  its  trains  at  a  point  in  the  city  of  JeflereoDTille 
where  the  track  might  have  been,  and,  under  the  act  of  1S63  (R-  8.  1881. 
section  4025,  tl  leq.,)  ought  to  have  been,  but  was  not,  securelr  fenced. 

The  decision  in  the  recent  c.&ae  of  JfjeiimnvilU,  dc,  R.  R.  Co.  T.  DtuJap, 
anC<,  p.  9^,  is  concliiatva  upon  the  question  here  involved.  Upon  th» 
authority  of  that  case,  the  judgment  is  affirmed,  with  coats. 

Filed  Oct.  18,  1887. 

No.  10,402. 
,IIT    88  DAVIDSOS  BT  AL.  V.  HuTCHINB  ET  AL. 

IM     «4[  From  the  Marion  Superior  Court. 

|}^g  O.  W.  Qalvia,  for  appellants. 

|ua>SB  S.  CSaypool  and  H'.  A.  Ktleham,  for  appellees. 

lUbsS  HowK,  J. — B7  the  record  of  this  cause,  and  the  errors  assigned  thereon 

1M  M>i        by  the  appellants,  substantially  the  same  questions,  leeal  and  equitable, 
are  pretiented  for  decision  as  those  which  were  carefully  considered  and 
112     32a        correctly  decided  faj  this  court  in  Damtimn  v.  Koehler,  76  Ind.  398,  and  in 
.-'"''^         Dmndean  v.  Batrt,  111   Ind.  391.     Upon  the  authority  of  the  cases  citedr 

I        and  for  the  reasons  given  in  our  opinions  therein,  this  cause  must  be  de- 

cided  as  those  cases  were  decided. 
The  jiiilgment  xa  affirmed,  with  costs.    • 
Filed  3ept.  29,  1387 ;    petition  for  a  rehearing  overruled  Oct  15,  1887. 
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Bakrett  v.  The  State,  ex  hel.  Marshall. 

From  the  Delaware  Circuit  Court. 

JJ.  S.  Oregon/,  A.  C.  .S'i/wriury  and  C  E.  Shipley,  for  appellanL 

/.  W.  Rim,  for  ap|>ellee. 

MrrcHEti.,  J. — This  was  a  proceeding  by  information  in  the  nature  of 
a  qan  tmn-nnU',  institutt^l  by  the  Slate,  on  th'e  reliiliou  of  Thomas  Ntanthali, 
againKt  Jnmes  Bnrrett,  to  oust  the  latter  from  the  oflice  of  commissioner  . 
for  the  third  di*trirt  of  Delawnre  county. 

It  is  conceited  that  the  facts  are  parallel  with  those  involved  in  the 
case  of /nna  V.  Slalt,tz  i-H.anlr,  p.  19!!,  recently  decided  by  this  court. 

On  the  authority  oF  that  case,  the  rulings  and  judgment  of  the  circuit 
-  'n  this  case  arc  affirmeH. 


OASES 
AEGUED  Am)   DETERMINED 

SUPREME  COURT  OF  JUDICATURE 

STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TEEM,  1887,  IN  THE  SEVENTY- 
SECOND  YEAR  OF  THE  STATE. 


iia  s£s: 


No.  12,814. 
The  State,  ex  eel.  Cohen  et  al.,  v.  Hawbs  bt  al. 

TowTJSHiP. — Ituiebleduem. — LiiAUity  of  Tmnlee  and  Sareliet. — Act  o/13S3. — 
To  render  a  toimship  trustee  and  his  sureties  li.ible  under  the  net  of 
March  5tfa,  1883  (Acts  of  1883,  p.  114),  a  debt  must  have  been  contracted 
in  the  uame  or  in  behalf  of  the  township,  and  in  vlolntion  of  sections 
G006  and  6007,  R.  S.  1881,  which  require  an  order  from  the  countj  com- 


Samb.— DqSmiii™  a/  Ikbl.—U  is  etwential  to  the  idea  of  a  debt  that  an 
enforceable  obligation  must  have  arisen  out  of  a  contract,  express  or 
implied,  in  favor oE  one  occupying  the  relation  of  oreditor,  and  entitling 
him  to  receive  a  sum  of  money. 

Same.— SfcAoo/ SuppiiM.— A  township  trustee  can  not  contract  a  debt  for 
school  snpplies,  unlesa  Bupplie!  suitable  and  reasonably  necessary  for 
the  township  have  been  actually  deliTered  to  and  received  by  the  tovn- 

Samb.— fiqjs'  Isiued  Wiihoul  Consideration  Void, — Where  paper,  purporting 
to  he  the  obligation  of  a  township,  has  been  issueil  without  any  consid- 
eration, it  is  void,  and  creates  no  debt,  and  the  holder,  whether  the 
payee  or  an  aiaigtiee,  boa  do  right  of  action  onder  the  act  of  1883. 

Sake. — Lou  Mtrehant. — hmoeent  Holdtr. — A  eertiScate,  issued  by  a  toiiTD- 

ihip  triulee,  reoitiog  that  there  is  due  the  payee  a  certain  sum  for 

(323) 
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echool  supplies  bought  and  received  by  the  towDBhip,  is  not  nef^tiable 
according  to  the  luw  ruerchaQt,  and,  where  fraudulently  issued  without 
consideration,  is  void,  even  in  the  hands  of  subsequent  holders.  . 

From  the  Davioss  Circuit  Court. 

~N.  MorriSy  L.  Netoberger,  W.  R.  Gardiner  and  8.  S.  Tay- 
lor, for  appell&Dts. 

J.  Baker,  for  appellees. 

MiTCUELL,  C.  J. — John  Grimsley,  as  school  trustee  of 
Stcolo  township,  iu  Daviess  county,  on  the  llthday  of  March, 
1885,  delivered  to  R.  B.  Pollard  a  certificate  which  recited, 
in  effect,  that  there  was  due  the  latter  $929  for  school  sup- 
plies, bought  and  received  by  the  township,  payable  out  of 
its  school  fund,  at  the  Washington  National  Bank  of  Wash- 
ington, Indiana,  on  the  20th  day  of  Juue,  1886,  with  eight 
per  cent,  interest. 

In  a  coraplaiut  against  the  trustee  and  the  sureties  on  his 
ofBcial  bond,  the  appellants,  as  relators,  alleged  that  they 
were  the  holders  of  the  certificate  above  referred  to,  having 
taken  the  same  in  good  faith,  by  assignment  endorsed 
thereon  in  writing.  Thoy  charged  that  the  certificate  had 
boen  wrongfully  and  iUegully  ij^sued,  for  the  following  speci- 
fied reasons:  Bucausc,  1st.  The  pre-existing  indebtedness 
of  Steele  township  exceeded  the  amount  of  two  per  cent,  of 
the  assessed  valuation  of  the  taxable  property  therein;  2d. 
That  the  supplies  mentioned  in  the  certificate  had  never  been 
delivered  to,  nor  received  by,  the  township;  and,  3d.  That 
the  trustee  had  not  obtained  the  order  of  the  board  of  com- 
missioners anthorizing  him  to  contract  the  indebtedness 
therein  meotioned,  as  required  by  sections  6006  and  6007, 
K.  S.  1881. 

The  court  sustained  a  demurrer  to  the  complaint,  and  the 
question  presented  is,  whether  the  appellees,  as  sureties  upon 
the  official  bond  of  Grimsley,  are  liable  by  reason  of  bis 
having  thns  issued  the  certificate. 

On  behalf  of  the  appellants,  it  is  contended  that  the  lia-  ■ 
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bility  of  the  saretiea  results  from  the  provisions  of  section 
2  of  "Ad  act  touchiog  the  duties  of  township  trustees  with 
reference  to  liquidating  and  contracting  indebtedness  of  town- 
ships in  certain  cases,"  approved  March  5th,  1883.  Acts 
1883,  p.  114.  This  section  provides  "that  any  township 
trustee,  in  any  county  of  the  State  of  Indiana,  who  shall 
contract  any  debt  ia  the  name  or  in  behalf  of  any  civil  or 
school  township  of  which  he  may  be  the  trustee,  contrary  to 
the  provisions  of  sections  1  and  2  of  'An  act  to  limit  the 
powers  of  township  trustees  in  incurring  debts,  and  requir" 
ing  them  to  designate  certain  days  for  transacting  township 
business,'  approved  March  11th,  1875  {the  same  being  num- 
bered six  thousand  and  six  and  six  thousand  and  seven  of 
the  Revised  Statutes  of  the  State  of  Indiana),  shall  be  per- 
sonally liable,  and  liable  on  bis  official  bond,  to  the  holder 
of  any  contract  or  other  evidence  of  such  indebtedness,  for 
the  amount  thereof." 

The  sections  above  referred  to  require  township  trustees, 
whenever  they  deem  it  necessary  to  incur  any  debt  or  debts, 
on  behalf  of  their  townships,  in  excess  of  the  fund  on  hand 
to  which  such  debt  or  debts  arc  chargeable,  and  of  the  fund 
to  be  derived  fVom  the  tax  as.'jcseed  against  their  respective 
townships  for  the  year  in  which  such  debt  is  to  be  incurred, 
to  procure  au  order,  after  due  notice  as  therein  provided, 
from  the  board  of  commissioners,  authorizing  them  to  con- 
tract such  indebtedness. 

As  has  been  seen,  the  complaint  charges  that  the  owler  or 
certificate  in  question  had  been  issued  in  violation  of  the 
statute  above  referred  to,  and  that  it  was,  moreover,  wrong- 
fully and  illegally  issued,  in  that  no  consideration  had  ever 
been  delivered  or  received  for  the  certificate. 

The  liability  imposed  by  the  act  of  1883  requires,  as  a 
condition  precedent,  that  the  township  trustee  must  have 
contracted  a  debt,  in  the  name  or  in  behalf  of  his  township, 
either  civil  or  school,  and  the  debt  must  have  been  contracted 
in  violation  ofthe  provisions  of  sections  6006  and  6007, 
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If,  therefore,  the  transaction  ia  which  the  certificate  had  its 
iDceptioD  was  such  as  to  create  no  debt,  or  if  the  debt  created 
was  not  within  the  prohibition  of  the  above  mentioned  se(^• 
tioQS,  manifestly  the  statutory  liability  has  not  been  incurred 
by  any  one. 

It  appears  from  the  faoe  of  the  certificate  that  it  was 
issued  for  school  supplies,  bought  and  received  by  the  town- 
ship, but  the  complaint  avers  that  the  supplies  had  never 
been  delivered  to,  nor  received  by,  the  township. 

We  are  not  required,  therefore,  tu  determine  whether  sec- 
tions 6006  and  6007  apply  to  the  ordinary  debts  incurred  by 
the  trustee  for  furniture,  apparatus  and  other  supplies  for  the 
schools  of  his  towiisiiip,  nor  need  we  consider  the  relevancy 
of  the  averment  that  the  pre-existing  indebf^dnesa  of  the 
township  exceeded  two  per  cent,  of  the  assessed  valuation  of 
the  taxable  property  therein.  It  is  only  necessary  to  say, 
without  further  remark  upon  this  feature  of  the  case,  that, 
upon  the  facts  as  they  appear  in  the  cumplaint,  no  debt  of 
any  description  whatever  was  contracted. 

A  debt,  in  its  more  general  sense,  is  s  specified  sum  of 
money  which  is  due  or  owing  from  one  person  to  another,  and 
"  denotes  not  only  the  obligation  of  the  debtor  to  pay,  but 
also  the  right  of  the  creditor  to  receive  and  enforce  pay- 
ment." Rai>aljo  &  Lawrence  L.  Diet.,  title"  Debt."  Shane  v. 
Francis,  30  Ind.  92. 

It  is  essential  to  the  idea  of  a  debt,  that  an  obligation 
must  have  arisen  out  of  a  contract,  express  or  implied,  in 
favor  of  some  one  occupying  the  relation  of  creditor,  which 
entitles  the  latter  to  receive  a  sum  of  money,  which  obliga- 
tion, by  possibility,  might,  or  ought  to  be,  enforced  against 
another. 

'  The  mere  delivery  of  a  piece  of  paper  which  imports  ao 
obligation  to  pay  money,  but  which  is  in  fact  no  evidence  of 
au  actual  existing  debt,  does  not  constitute  the  contracting 
of  a  debt. 

It  can  not  be  supposed  that  it  was  the  purpose  of  the  stat- 
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ute  to  enable  the  holder  of  a  contract,  or  other  evidence  of 
indebtedness,  issued  by  a  township  trustee  in  the  name  or  in 
behalf  of  his  township,  to  hold  the  trustee  personally  liable, 
and  liable  on  hia  official  bond,  whether  an  indebtedness  had 
been  in  fact  contracted  or  not.  The  recovery  in  any  case  is 
limited  by  the  statute  to  the  amount  of  the  indebtedness,  and 
not  by  the  amount  stipulated  in  the  contract; , hence,  given 
a  case  in  which  there  is  no  indebtedness — that  is,  no  one  who 
occupies  the  situation  of  a  creditor — and  there  can  be  no  re- 
«overy  under  the  statute.   Stanlon  v.  Shipley,  27  Fed.  R.  498. 

A  township  trustee  can  not  contract  a  debt  for  school  sup- 
plies unless  supplies  suitable  and  reasonably  necessary  for  the 
township  have  been  actually  delivered  to,  and  accepted  by, 
the  township.  Bloominglon  School  Tp,  v.  National,  etc., 
0>.,  107  Ind.  43 ;  Reeve  School  Tp.  v.  Dodmn,  98  lud.  497 ; 
WaUia  v.  Johnson  School  Tp.,  75  Ind.  368. 

Where,  therefore,  as  is  the  case  here,  paper  purporting  to 
be  the  obligation  of  a  township  has  been  issued  without  any 
consideration  whatever,  nothing  having  been  given  or  re- 
ceived therefor,  the  holder  of  such  paper,  whether  he  be  the 
payee  named  therein  or  an  assignee,  has  no  right  of  action 
under  the  act  of  1883,  because  the  trustee  has  not,  in  any 
legal  or  equitable  sense,  contracted  a  debt.  Such  paper 
creates  no  obligation  against  anyone;  it  is  void.  Axt  v. 
Jaekeon  School  Tp.,  90  Ind.  101. 

Since  township  trustees  can  issue  obligations,  binding  on 
the  township,  only  in  case  a  debt  has  been  contracted,  and 
since,  in  any  event,  paper  iasued  as  evidence  of  an  actual  in- 
debtedness already  incurred  by  a  municipal  corporation, 
which  possesses  only  limited  powers,  conferred  for  special 
and  local  purposes  of  a  purely  non -commercial  character,  is 
not  negotiable  according  to  the  law  merchant,  a  snbsG<]uent 
holder  of  paper  issued  by  a  township  trustee  can  occupy  no 
better  ground  than  that  occupied  by  the  person  to  whom  it  " 
was  issued.  Sheffield  School  Tp.  v.  Andress,  56  Ind.  1-57; 
MeOurdy   v.    Bowes,   88    Ind.    583;     3Iayor   v.    Ha^,    19 
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Wall.  468 ;  Wall  v.  County  of  Monroe,  103  U.  S.  74 ;  Poliotr 
Jury  V.  Britton,  15  Wall.  566 ;  Fir^  Nat'l  Bank,  do.,  v.  Rmk- 
8ckool  Diat.,  81*  Pa.  St.  307. 

The  certiG<!atc  having  been  issued  in  the  name  and  in  be- 
half of  the  township  without  power  or  authority,  and  not  as- 
evidence  of  any  debt  contracted  by  the  trustee,  it  was  abso- 
lutely void  in  the  hands  of  the  original  payee,  both  as  re- 
spects the  trustee  pci'sonallyand  the  township,  and  being,  for 
t-hat  reason,  void  iu  his  hand.-t,  it  was  equally  invalid  in  the 
bands  of  any  subiwquent  holder.  Smell  V.  Spring  Valley 
Tp.,  110  U.S.  162  ;  School  Dist.  v.  .%ne,  106  U.  S.  183, and 
cases  cited ;  MerriU  v.  Town  of  Moiitinello,  16  Cent.  L.  J.  90. 

Whether,  in  case  a  township  trustee  actually  obtains  a  loan 
in  violation  of  sections  6006  and  6007,  and  misapplies  or 
converts  the  money  to  his  own  use,  the  sureties  on  his  bond 
are  liable  under  the  act  of  1883,  or  whether  the  liability  im- 
posed by  that  act  is,  in  any  event,  a  mere  personal  liability 
against  the  trustee,  are  questions  which  do  not  arise  in  this 
case.     See  Slantov  v.  Shipley,  mtpra. 

It  would  seem  probable  that  the  intention  of  the  Legis- 
lature was  to  afford  redress  to  those  who  might  become 
holders  of  contracts  or  other  evidences  of  indebtedness  issued 
by  a  township  trustee,  in  the  name  of  the  township,  to  per- 
sons who  had  in  good  faith  parted  with  money  or  property, 
in  pursuance  of  a  contract  made  by  the  trustee  contrary  to 
the  provisions  of  sections  6006  and  6007,  upon  which  the 
trustee  was  not  personally  hound,  and  which,  but  for  those 
sections,  would  have  entitled  the  holder  to  a  remedy  agninst 
the  township.  Union  School  Tp.  v.  First  NatH  Bank,  etc., 
102  Ind.  464 ;  Pine  Civil  Tp.  v.  Huber  Mfg.  Co.,  83  Ind. 
121 ;  MiddMon  v.  Greemn,  106  Ind.  18. 

In  respect  to  this,  as  the  question  docs  not  arise  in  the  case, 
we  decide  nothing. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  28, 1887. 
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Ex  Paste  Harrison. 

CotnriT  Clerk.— i^c«i. —  Taxaiioit<^. — A  public  officer,  who  b  required  to 
rely  upon  fees  for  Iuh  ca  m  pe  us  a  tion,  can  tux  onlj  such  fees  a»  are  au- 
thorized by  law,  and  if  be  is  uunble  to  collect  Ihem  friiia  the  person 
liable  tbe  loss  is  hia,  as  he  accepls  the  office  with  its  burdens  as  well  as 
with  its  benefits. 

Same.  ~  Criminal  Gua. — Ihtyr  Fmaru.— Cliimgu  of  Vmix. —  AUotroMt. — 
Biyment  Out  of  Coualg  lyoaurn. — There  is  no  law  authorixing  either  the 
circuit  court  or  tbe  board  of  county  coramissioiiprs  lo  make  an  olli>wance 
to  the  county  clerk,  to  be  pHid  out  of  the  county  treasury,  for  nervice* 
performed  in  criminal  canes,  either  where  the  accused  in  admitted  ti> 
defend  as  a  poor  person,  or  where  the  case  ia  brouglit  from  another 
county  on  a  change  of  venue. 

From  the  Whitley  Circuit  Court. 

T.  R.  Marshail  and  W.  F.  McNagny,  for  appellant. 

KiBLACK,  J. — The  petition  of  James  M.  HarrisoD  repre- 
sented that  he  was  then,  and  for  more  than  five  years  then 
last  past  had  been,  the  clerk  of  the  Whitley  Circuit  Court; 
that  said  court  had,  in  certain  criminal  cases  theretofore 
pending  therein,  permitted  and  allowed  the  defendants  to 
de^nd  the  prosi'cutions  against  them  as  poor  persons,  and 
had  assigned  counsel  to  such  defendants,  for  whose  services 
payment  had  been  made  out  of  the  county  treasury;  tliat 
the  said  Harrison  had,  as  snch  clerk,  performed  certain  offi- 
cial services  in  said  causes  in  issuing  subpoenas,  making  up 
records  and  in  other  kindred  respects,  which  .were  neoc^sary 
in  the  disposition  of  said  causes,  and  which  were  rendered 
under  the  order  of  said  circuit  court ;  that,  during  his,  the  said 
Harrison's,  incumbency  of  the  office  of  clerk,  as  above  stated, 
certain  criminal  causes  had  been  brought  to  the  Whitley 
Circuit  Court  for  trial  on  changes  of  venue  from  counties 
other  than  the  county  of  Whitley,  in  which  he  had  been 
compelled  to  perform  certain  official  services  by  order  of 
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said  court;  that  none  of  said  services  had  ever  been  paid 
fur  by  any  one,  and  that,  in  cotiHcquence,  tbe  amouats  chained 
for  such  services  were  wholly  due  and  unpaid.  Two  ex- 
hibits, coutainiug  itemized  liste  of  the  services  performed, 
and  of  tbe  amount  charged  for  each  item  of  service,  were 
filed  with  and  made  a  part  of  the  petition.  Oue  of  these 
exhibits  embraced  the  costs  chai^ged  in  tbe  cases  tried  on 
changes  of  venue,  and  the  other  tbe  costs  in  ihe  cases  in  wbicb 
tlie  defendaiitti  were  allowed  to  defend  as  poor  persons.  The 
petition  concluded  with  a  prayer  that  the  claims  for  costs 
thus  presented  might  be  audited  and  allowed  as  claims 
against  the  county,  and  be  ordered  to  be  paid  out  of  the 
county  treasury. 

In  support  of"  tbe  petition,  of  which  the  substantial  parts 
arc  given  as  above,  Joseph  R.  Harrison  testified  that  he  was 
then,  and  for  the  pre<.'eding  seven  years  bad  been,  deputy 
clerk  of  the  Whitley  Circuit  Court,  and,  as  such  deputy, 
liad,  during  that  time,  chargi'  of  the  business  of,  as  well  as 
the  books,  records  and  papers  [rertaining  to,  that  court; 
that  the  items  charged  for  and  contained  in  one  of  tbe  ex- 
hibits accompanying  tbe  petition,  and  known  as  exhibit  E, 
were  for  necessary  services  requin;d  to  be  rendered  by  the 
clerk  of  said  court  at  a  trial  therein  in  the  ease  of  the  Slate 
against  Charles  W.  Butler,  on  an  indictment  for  murder,  and 
upon  a  change  of  venue  from  the  county  of  Kosciusko ;  that 
tlie  said  Butler  was  sentenced  to  be  bung,  and  was  hung  ac- 
cordingly; that  Butler  left  no  property  or  estate  of  any  kind, 
and,  in  cooR-quence,  the  cu^^ts  which  accrued  in  bis  case  re- 
mained unpaid. 

The  said  Joseph  R,  Harrison  further  testified,  that  all  the 
items  of  costs  charged  in  the  other  exhibit,  known  as  ex- 
hibit B,  were  for  services  performed  by  tbe  clerk  of  tbe 
Whitley  Circuit  Court,  by  order  of  that  court,  in  a  consid- 
erable number  of  criminal  cases  in  which  tbe  defendants 
were  admitted  to  defend  as  poor  persona,  and  in  which  coun- 
sel were  assigned  to  the  defendants  and  paid  out  of  the 
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couDty  treasury ;  that  these  defendants  were  all  wholly  in- 
solveDt  and  unable  to  pay  any  costs,  aud  that  these  items  of 
costs  were,  also,  wholly  unpaid ;  that  all  of  these  last  named 
defendants,  except  one,  were  duly  convicted  of  the  offences 
with  which  they  were  resi>eetively  charged;  that  all  the  items 
of  services  included  in  both  esbibita  were  worth  the  le- 
spective  amounts  chained  for  them. 

The  court  below,  after  hearing  this  evidence,  refused  to 
allow  any  part  of  the  claims  thus  presented  as  a  charge  upon 
the  county  treasury,  but  wholly  rejected  such  claims,  aud 
every  item  and  part  of  the  same,  to  which  the  petitioner, 
Harrison,  reserved  an  exception,  and  upon  which  he  assigns 
error  here. 

The  forty-fourth  section  of  the  act  of  March  12th,  1875, 
known  as  section  6027,  R.  S.  1881,  providi-s  that  "In  all 
criminal  cases  where  the  person  accused  shall  be  acquitted,  no 
costs  shall  be  taxed  against  such  }>errion,  nor  against  the  State 
or  county,  for  any  services  rendered  in  such  jtrosecutions  by 
any  prosecuting  attorney,  clerk,  sheriff,  coroner,  justice  of 
the  peace,  constable,  or  witness ;  but  in  all  cases  of  convic- 
tion, such  fees  aud  costs  shall  be  taxed  and  collected  from  the 
person  convicted." 

This  section  clearly  precludes  a  criminal  or  circuit  court 
from  ordering  payment  for  services  rendered  by  a  clerk  in 
any  criminal  cause  out  of  the  county  treasury  where  the  de- 
fendant has  been  acquitted,  and  as  plainly  makes  the  defend- 
ant liable  for  all  costs  which  have  properly  accrued  in  the 
cause,  when  he  is  convicted.     R.  S.  1881,  scetion  1858. 

The  defendant  being  thus  made  directly  liable  for  costs  in 
the  event  of  his  conviction,  the  clerk,  and  the  other  officers 
named  in  the  section,  must  look  to  htm.  and  to  him  alone,  for 
payment,  unless  some  other  provision  has  been  either  ex- 
pressly or  impliedly  made  for  other  means  of  compensation. 

Sections  1413, 1414  and  1415,  R.  S.  1881,  which  have  been 
in  force  since  the  6th  day  of  May,  18o3,  ai-e  as  follows: 

"  1413.   The  auditor  may  draw  his  warrant  on  the  treas- 
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nrer  for  a  sum,  the  atnouot  whereof,  and  the  time  when,  and 
the  person  to  whom  the  same  may  be  due  are  fixed  by  law, 
or  ascertainable  from  a  public  reciord,  with  proof  of  personal 
identity." 

"  1414.  He  may  also  draw  his  warrant  upon  the  treasurer 
for  a  sum  allowed,  or  certified  to  be  duo,  by  auy  court  of 
record  authorized  to  use  a  seal  and  having  jurisdiction  beyond 
that  of  justices  of  the  peace,  or  by  the  board  of  county 
commissioners." 

"1415.  The  said  courts  may  allow  sums  to  persons  serv- 
ing as  assistants  to  the  sheriff,  in  preparing  the  court-house 
for  the  reception  of  such  courts,  and  in  the  preservation  of 
order,  and  in  attendance  upon  juries,  and  to  persons  perform- 
ing any  services  under  the  order  of  such  court.  But  the ' 
number  of  such  assistants  employed  shall  never  exceed  the 
actual  necessities  of  the  case," 

Section  1416  authorizes  the  courts  of  the  class  referred  to 
,  in  section  1414  to  make  allowances  for  fuel,  furniture  and 
repairs  for  their  resportive  court-rooms;  and  section  1417 
empowers  courts  of  the  same  class  to  make  allowances  for 
the  necessary  expenses  incurred  in  procuring  the  attendance 
of  women,  children,  aged,  infirm  or  poor  persons  as  witnesses 
in  State  prosecutions.     See,  also,  1  R.  8.  1876,  62. 

With  these  very  liberal  and  comprehensive  provisions  so 
long  in  force,  it  has  never  boon  held  by  this  court  that  the 
costs  which  ordinarily  accrue  to  a  clerk  for  services  performed 
in  a  criminal  cause  could  either  be  taxed  or  allowed  against 
the  county. 

The  rule  of  decision  has  always  in  effect  been,  that,  where 
a  public  officer  is  required  to  rely  upon  f^cs  for  his  comi)oo- 
sation,  only  such  fees  as  are  authorized  by  law  can  be  taxed 
against  any  one,  and  that  when  the  officer  is  unable  to  collect 
his  fees  from  the  person  liable  to  pay  them  he  must  incur  the 
I0S.S.  Laws  regulati ng  fees  and  salaries  are  presumably  en- 
acted upon  the  theory  that  each  particular officernamed  will^ 
under  their  respective  provisions,  be  capable  of  realizing  an 
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8g£<*egate  sum  sufficieat  to  compensate  him  for  all  the  ser- 
vices he  is  required  to  perform, 

Upon  that  theory,  the  officer  accepts  his  office  with  all  the 
burdens  and  iuconvenlencea  which  are  imposed  by  it,  in  con- 
junction with  the  benefits  which  it  confers.  In  this  view  an 
officer,  whose  emoluments  are  derived  from  the  allowance  of 
fees  for  particular  services,  may  be  required  to  perform  other 
official  services  without  additional  compensation. 

The  defence,  by  an  attorney,  under  the  order  and  direc- 
tion of  the  court,  of  a  person  prosecuted  for  a  criminal  offence, 
constitutes  a  service  of  a  different  character.  An  attorney  is 
neither  a  public  officer  nor  an  officer  of  the  court,  in  the  sense 
in  which  a  prosecuting  attorney,  a  clerk,  a  sheriff  or  coroner  is 
an  officer  in  both  of  these  respects.  In  the  mere  practice  of 
iiis  profession,  he  is  not  in  the  receipt  cither  of  a  salary  or 
fees  allowed  by  law,  bnt  is  simply  engaged  in  a  private  pur- 
suit. Consequently,  his  particular  services  can  not  be  re- 
quired without  compensation.  BIythe  v.  Stale,  4  lud.  525; 
Wfhb  V.  Baird,  6  Iiid.  13;  Hoard,  etc.,v.  M'ood,  35  Ind.  70; 
Oordon  V.  Board,  etc.,  52  Ind.  322 ;  Bachman  V.  State,  59 
Ind.  1 ;  Billa  v.  Slate,  59  Ind.  15. 

The  39th  section  of  the  actof  March  31st,  1879,  on  the  sub- 
ject of  fees  and  salaries,  known  as  section  57GG,  U.S.  1881,  de- 
clares that  "  The  board  of  county  commissioners  shall,  unless 
in  cases  of  indispensable  public  necessity,  to  be  found  and  en- 
tered of  record  as  part  of  its  ordi^rs,  make  no  allowance 
not  specifically  required  by  law  to  any  county  auditor,  clerk, 
sheriff,  assessor,  or  treasurer,  cither  directly  or  indirectly, 
or  to  any  clerk,  deputy,  bailiff,  or  employee  of  such  officer;- 
nor  shall  they,  except  in  cases  above  provided,  employ  any 
person  to  perform  any  duty  required  by  law  of  any  officer,  or 
for  any  duty  to  be  paid  by  commission  or  percentage."  A 
violation  of  this  provision  is  made  a  misdemeanor. 

Section  40  of  the  same  act,  known  as  section  6030,  R.  S. 
1881,  further  declares  that  "  No  judge  of  any  court  in  this 
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State  shall  make  any  allowance  to  any  officer  or  person 
named  in  this  act,  except  as  in  this  act  provided." 

There  being  do  proviaion  of  law  specifically  requiring  the- 
fees  chained  for  in  this  case  to  be  paid  out  of  the  county 
treasury,  both  the  board  of  commissioners  of  Whitley  county 
and  the  Whitley  Circuit  Court  are,  by  these  last  named  sec- 
tions, absolutely  prohibited  from  ordering  such  fees  to  be 
BO  paid. 

Sections  1778  and  1779,  R.  S.  1881,  are  in  the  following 
words : 

"1778.  In  all  changes  of  venue  from  the  county,  the 
county  from  which  the  change  was  taken  shall  be  liable 
fur  the  expenses  and  charges  of  removing,  delivering,  and 
keeping  the  prigoner,  and  the  per  diem  allowance  and  ex- 
penses of  the  jury  trying  the  cause,  and  of  the  whole  panel 
of  jurors  in  attendance  during  the  trial." 

"  1779.  All  costs  and  charges  specified  in  the  last  pre- 
ceding section,  or  coming  justly  arid  equitably  within  its  pro- 
visions, shall  be  audited  and  allowed  by  the  court  trying  such 
cause;  but  where  sjiecifie  fees  ate  allowed  bylaw  for  any 
duty  or  service,  no  more  or  other  costs  shall  be  allowed 
therefor  than  could  be  legally  taxed  in  the  court  from  which 
such  change  was  taken." 

As  regards  the  ordinary  costs  taxed  in  a  criminal  caose  on 
a  change  of  venue,  the  court  trying  the  cause  is,  under  the 
foregoing  sections,  as  fully  prohibited  from  allowing  them  as 
a  charge  against  the  county  treasury  as  is  the  court  from 
which  the  change  was  taken,  and  no  county  is  any  more  lia- 
ble for  such  costs  than  other  costs  in  criminal  cases.  Board, 
do.,  V.  Summerfidd,  36  Ind.  543;  State,  ex  reL,  v.  Miller,  lOT 
Ind.  39.  Nor  is  there  anything  in  section  260,  R.  S.  1881, 
authorizing  a  court,  under  certain  circumstances,  to  allow  a 
person  to  prosecute  or  defend  an  action  as  a  poor  person, 
which  can  rightfully  be  construed  as  imposing  any  liability 
on  a  county  for  costs  accruing  in  a  criminal  cause.  That 
section  is  a  part  of  the  civil  code,  and  has  particular  refer- 


NOVEMBER  TERM,  1887. 


Tbe  State  v.  Btin. 


ence  only  to  civil  causes.  It  neither  chaages  aor  assumes 
to  change  the  rules  governiug  the  taxation  of,  or  liability 
for,  costB  in  criminal  proceedings.     Webb  v.  Baird,  aupra. 

As  having  some  bearing  on  the  matters  discussed  in  this 
cause,  see  the  cases  of  Bynum  v.  Board,  tie.,  100  Ind.  90; 
Board,  etc.,  v.  Grenham,  101  lad,  63 ;  Noble  v.  Board,  etc., 
101  Ind.  127;   Waymire  v.  Pov>ell,  105  Ind.  328. 

The  judgment  is  affirmed,  with  costs. 

FU»d  Not.  28, 1887. 


No.  13,759. 
The  State  v.  Bain. 


CiUMiliAL  Law. — Adalta-y. — Foi-nkaiion. — JoxiU  Offence.— Aajnittal  tf  One 
D^mdant  DiKharges  fAc  Other. — Adultery  or  [ornication  is  the  joint  of- 
feoce  of  both  the  participating  personB,  and  if  one  shall  be  acquitted 
the  other  must  be  discharged. 

8AMB.—J^oKculi7tg  Altonun/.—  Vtrid  Agreement  to  Discharge  DefendaM.~-Fka 
m  Abal^inenl.—An  agreement  between  the  prosecuting  attocoej,  with  the 
approval  of  the  court,  and  one  eharged  with  adultery  or  fornication, 
that  if  the  latt«r  flhull  give  bond  for  his  appearnnee  from  time  to  time, 
SDpport  hia  family  and  conduct  hininelf  with  propriety,  the  cauK  shnll 
be  continued  until  a  subsequent  term  of  court,  and  such  defendant  then 
dischai^ed,  ia  unauthorized  nnd  void,  and  a  plea  in  abatement  by 
the  other  defendant  founded  thereon  is  bad,  aniens  tbe  agreement  has 
been  so  far  executed  &s  to  hare  resulted  ki  the  legal  discharge  or  ac- 
quittal of  the  defendant  with  whom  it  is  made. 

From  the  Hontington  Circuit  Court. 
L.  T.  MickeTier,  Attorney  General,  E.  C.  Vaughn,  Prose- 
cuting Attorney,  J.  H.  OilleU  and  R.  C.  Griffith,  for  the  State. 
B,  M.  Cobb  and  C.  W.  Watkins,  for  appellee. 
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HowK,  J. — The  affidavit  aud  information  herein,  filed  id 
the  court  below  on  the  2d  day  of  April,  1887,  chained,  in 
8ubstauce,  that  appellee,  Sarah  H.  Bain,  on  the  1st' day  of 
January,  1887,  at  Huutingtou  county,  in  this  Stat«,  did  then 
and  there,  and  on  divers  other  days  and  times,  as  well  before 
as  after  that  date  and  previous  to  this  presentment,  at  and  in 
the  county  and  State  aforesaid,  she,  appellee,  a  single  woman, 
and  Frazy  E.  Low,  at  the  times  aforesaid,  then  and  tliere 
having  a  lawful  wife  living,  and  at  all  of  said  times  she, 
Sarah  H.  Bain,  and  Frazy  E.  Low,  not  being  married  to 
each  other,  did  then  and  there  during  said  times,  unlawfully 
live  and  cohabit  together  as  man  and  wife,  as  Alzina  Low 
had  complained  on  oath,  contrary  to  the  form  of  the  stat- 
ute, etc. 

Appellee  answered  specially,  nnder  oath,  by  what  is  called 
her  plea  in  abatement  herein;  and  to  this  answer  or  plea 
the  State  demurred,  upon  the  ground  that  it  did  not  state 
fects  sufficient  to  constitute  a  legal  bar  to  this  prosecution, 
or,  in  any  way,  to  nbat«  the  same.  This  demurrer  was  over- 
ruled by  the  court,  and  to  this  ruling  the  State  at  the  time 
excepted;  and  the  State  refusing  to  reply  or  plead  further, 
it  was  adjudged  by  the  court  that  appellee  go  thence  without 
day,  upon  her  plea  in  abatement. 

From  this  judgment  the  State  appeals  to  this  court  and 
has  here  assigned  as  error  the  overruling  of  its  demurrer  to 
appellee's  answer  or  plea  in  abatement. 

In  her  answer  or  plea,  appellee  said  that  the  State  ought 
not  to  have  or  maintain  this  prosecution  against  her,  because 
she  is  charged  with  having  committed  the  offence  of  adultery 
and  fornication  with  one  Frazy  E.  Ijow;  and  she  averred 
that,  at  the  January  term,  1887,  of  the  court  below,  said 
Frazy  E.  Low  was  pi-esented  therein  by  information  and 
affidavit  charging  him  with  adultery  and  fornication  with 
appellee  herein ;  that  the  acts  and  circumstances,  and  all  the 
evidence  whereby  the  State  expected  to  convict  appellee  in 
this  cause,  were  the  same  as,  and  no  other  than,  those  which 
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the  State  relied  ou  for  the  conviction  of  said  Frazy  E.  Low 
at  the  Jauuary  term,  1887,  as  al'oresaid;  that  at  such  Jan- 
uary term,  1887,  the  State  by  its  proscctiting  attorney,  with 
the  permission  of  the  court  below,  agreed  that  if  Frazy  E. 
Low  would  give  a  buud  in  the  sum  of  fifty  dollars  for  his 
appearance  from  time  to  time  whenever  the  State  should  re- 
quire, tliat  he  should  support  his  wife  and  family,  and  be 
guilty  of  no  acts  of  impropriety  with  appellee  herein  or  others, 
and  conduct  himself  as  an  industrious  and  orderly  citizen, 
then  such  cause  should  be  coiitiuucd  until  the  October  term, 
1887,  of  the  court  below,  and  at  such  term  he.  Low,  should 
be  discharged  and  wholly  released  from  said  charge. 

Appellee  further  averred,  that  said  Low  duly  filed  with 
the  clerk  of  such  court  the  sum  of  fifty  dollars  in  money  as 
hifi  bond;  that  since  said  time  he,  Low,  had  worked  wher- 
ever the  road  for  which  he  was  employed  had  called  on  him,  . 
and  had  put  in  all  the  time  he  could;  that  he.  Low,  had  not 
been  guilty  of  any  acts  of  adultery  or  fornication  with  ap- 
pellee herein,  nor  with  any  one  else,  of  appellee's  knowledge, 
since  said  time;  and  that  he,  Low,  had  been  acting  in  good 
faith  with  the  State  in  such  matter;  that  appellee  herein, 
since  said  agreement  was  so  made,  had  been  guilty  of  no  acts 
of  impropriety  with  him,  Low.  Wherefore  apjwllee  said 
that  this  prosecution  against  her  ought  to  abate  until  he. 
Low,  should  violate  his  agreement  with  the  State. 

Are  the  facts  stated  in  appellee's  answer  or  pica  herein,  the 
substance  of  which  wc  have  given,  sufficient  to  constitute  a 
legal  bar  to  the  State's  cause  of  action,  or  to  abate  merely 
the  pending  prosecution?  The  court  below  held,  as  we  un- 
derstand the  record  now  before  us,  that  the  facts  stated  in 
such  answer  or  plea,  admitted  to  be  true  by  the  State's  de- 
murrer as  the  case  is  now  presented  here,  are  sufficient  merely 
to  abate  the  pending  prosecution.  In  other  words,  the  court 
below  held,  as  we  understand  its  decision,  that,  pending  the 
agreemeot  between  the  State  and  Frazy  E.  Low,  and  prior  to 
Vol..  112.— 22 
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any  violation  tliereof  by  Low,  the  State  can  not  prosecute 
appellee,  Sarali  H.  Bain,  for  her  partieipatioa  in  the  same 
adultery  or  furoicatioa  which  was  the  subject-matter  of  the 
aforesaid  agreeniont.  If  siicii  agreement  was  valid  and  bind- 
iDg  ou  the  State — that  is,  if  it  was  such  an  agreement  as  the 
prosecuting  attorney,  with  the  approval  of  the  proper  court, 
might  lawfully  make  in  the  disposition  of  a  pending  prose- 
cution— then,  it  can  not  be  doubted,  as  it  seemq  to  us,  that 
the  ruling  of  the  lower  coart  on  the  State's  demurrer  to  the 
answer  or  plea  herein,  as  wc  have  stated  such  ruling,  was 
surely  not  erroneous,  but  was  clearly  right.  The  State  is, 
and  ou^ht  to  be,  more  interested  in  the  reformation  than  in 
the  punishment  of  its  erring  or  criminal  citizens,  where,  as 
here,  the  offence  chained  may  be  imputed  to  frailty  and 
weakness,  rather  than  to  corrupt  or  malicious  impulses  or 
intentions. 

The  otfenco  charged  against  appellee  in  the  affidavit  and 
information  herein  is  a  misdemeanor  which  is  defined,  and  its 
punishment  pn'scribed,  in  section  1991,  R.  S.  1881,  in  force 
since  Siptemher  19th,  1881.  The  section  reads  as  follows : 
"  Whoever  cohabits  with  another  in  a  state  of  adultery  or 
fornication  shall  ho  fined  in  any  sum  not  exceeding  five 
hun<lr<'d  dollars,  and  imprisoned  in  the  county  jail  not  ex- 
ceeding six  months," 

Thi'  offnco  for  which  appellee  is  prosecuted  is  denomi- 
nated in  our  statut*!  "  an  offence  against  public  morals."  It 
is  .in  oif.nw!  which  can  only  be  committed  by  two  persons 
of  oppiisite  or  ditfiTcnt  sexes,  and  it  is  the  joint  offence  of 
both  the  persons  ]Kirticii>ating  therein — that  is,  both  the  parties 
coliabifni;;  with  o.ich  i»ther  must  be  guilty  of  the  adultery 
or  foniieaiLon  re^nltir,'  from  such  cohahitatiou,  or  neither 
of  them  can  he  gnilty  thereof. 

ApjW'llant's  counsel  concede,  as.  Indeed,  they  must  concede, 
that  if  Frazy  E.  Low  had  been  tried  and  acquitted  of  the 
charge  of  cohabitinp:  with  ap|)ellee  herein  in  a  state  of  adul- 
tery or  fornication,  the  State  could  not  have  or  maint^n  any 
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prosecution  f^ainst  appellee  for  such  joint  offence,  but  ghc^ 
must  be  dischai^eii  therefrom.  Baumer  v.  State,  49  Ind. 
544,  and  authorities  there  cited. 

In  Baumer  v.  tkale,-  aupra,  Baumer  was  prosecuted  for 
incest,  which  offence,  like  adultery  or  fornication,  was  neces- 
sarily the  joint  offence  of  two  pereons,  of  opposite  or  different  ■ 
sexes.  Upon  the  point  we  are  how  considering,  this  court 
there  said ;  "  Whether  they  (the  parties  to  the  offence)  bo 
prosecuted  in  the  same  indictment  or  not,  the  crime  must  be 
chared  as  a  joint  crime.  They  may  be  tried  separately,  and 
one  may  be  convicted  and  sentenced  before  the  other  is  tried. 
If  one  be  tried  and  acquitted,  the  other  iniist  be  discharged ; 
and,  it  is  said  in  the  Michigan  case  {Ddany  v.  People,  10 
Mich.  241),  that  if  one  be  tried,  convicted,  and  sentenced, 
and  the  other  tried  and  acquitted,  this  will,  ipao/aeto,  render 
the  first  conviction  void." 

Is  the  State  bound  by  the  aforesaid  agreement,  by  and  be- 
tween the  prosecuting  attorney,  with  the  approval  of  the 
court  below,  and  said  Frazy  E.  Low,  as  the  same  is  stated 
in  appellee's  answer  or  plea  herein  ?  By  an  express  provi- 
sion of  the  statute,  an  indictment  may  "be  non-proeaed  or 
information  dismissed,  *  *  by  order  of  the  court  ou  motion 
of  the  prosecuting  attorney,"     Section  1673,  R.  S.  1881. 

There  is  no  provision  of  the  statute,  however,  wliich,  in 
express  terms,  either  authorizes  or  prohibits  the  execution 
of  such  an  agreement,  on  behalf  of  the  State,  hy  and  be- 
tween the  prosecuting  attorney,  with  tlie  approval  of  the 
proper  court,  and  the  defendant  in  a  pending  criminal  cause, 
in  relation  to  the  future  disposition  thereof  But  while  this 
is  BO,  we  are  of  opinion  that  the  alleged  agreement  between 
tbe  prosecuting  attorney  and  said  Frazy  E.  Low,  as  stated 
in  appellee's  answer  or  plea  herein,  whether  approved  by  the 
court  or  not,  was  invalid  and  void  and  was  not  binding  on 
the  State.  It  was,  as  we  have  said,  wholly  unauthorized  by 
any  proviaion  of  our  statutes.  But  the  effect  of  such  agree- 
ment was  to  "discontinue  or  delay"  the  prosecution  then 
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pending  against  Frazy  E.  Low  for  the  offence  defined  in 
section  1991,  above  quot4}d;  and  we  can  say  witli  oortaiuty 
that  our  statutes  do  not  countenance  or  tolerate,  or  regard 
fevorably,  any  agreement  having  such  effect.  Indeed,  it  may 
be  said,  wu  think,  that  such  an  agreement  is  prohibited  by 
the  spirit  and  intention,  if  not  by  the  letter,  of  the  penal  pro- 
visions of  section  2013,  R.  S.  1881.  Id  that  section,  it  is 
made  a  misdemeanor,  puni^ihable  by  imprisonment  in  the 
county  jail,  or  by  fine,  or  by  both,  for  any  one  to  take  any 
money  or  property  of  another,  or  any  gratuity  or  reward,  or 
any  engagement  or  promise  therefor,  "  upon  any  agreement 
or  understanding,  express  or  implied,  to  compound,  disooD- 
tinue,  or  delay  any  prosecution  then  pending  for  any  crime 
or  violation  of  statute,"  etc. 

Manifestly,  the  evil  to  be  prevented  by  the  enactment  of 
these  statutory  provisions  was  the  compounding,  the  discon- 
tinuauce,  or  tlic  unnecessary  delay  of  a  pending  prosecution 
for  crime  or  for  a  statutory  offence,  while  the  act  or  thing 
to  be  punished,  uuder  such  provisions,  was  the  taking  of 
money,  property,  or  a  gratuity  or  reward,  or  the  promise 
thereof,  upou  au  agreement  or  understanding,  expi-ess  or 
implied,  to  promote  or  accomplish  such  evil.  We  think, 
therefore,  that  the  alleged  agreement  between  the  prosecut- 
ing attorney  and  Frazy  E,  Low,  as  stated  in  appellee's  an- 
swer or  plea,  was  within  the  prohibition  of  the  spirit  and  in- 
tention of  the  provisions  of  section  2013,  supra,  as  the  effect 
of  such  agreement  was  to  delay,  without  any  apparent  neces- 
sity, and  ultimately  to  discontinue,  the  pending  prosecution 
against  Low,  and  was  invalid  and  void.  As  appellee's  an- 
swer or  plea  was  founded  solely  upon  such  void  j^reement, 
it  follows  of  necessity  that  such  answer  or  plea  was  bad,  and 
that  the  State's  demurrer  thereto  ought  to  have  been  sus- 
tained.    Gmi/ V.  5(ate,  107  Ind.  177. 

Of  course,  if  such  agreement  shall  be  so  far  executed  or 
consummated,  by  the  action  of  the  court  below,  as  to  have 
resulted  in  the  legal  discharge  or  acquittal  of  Frazy  E.  Low 
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for  the  joint  offence  of  himself  and  appellee,  before  the  trial 
of  this  cause  in  the  lower  court,  appellee  must  also  be  dis- 
charged by  the  court  from  this  prosecution.  Baumer  v. 
Staie,  aupra. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
mauded,  with  instructions  to  sustain  the  demurrer  to  the 
answer  or  plea  in  abatement,  aud  for  further  proceedings  not 
inconsistent  with  this  opiuion. 

Filed  Not.  28, 1S67. 


No.  12,977. 
Jackson  v.  Ghebn. 


Deed. — Covenanl  ofSeitin. — Law  Ooveming. — Where  it  deed  is  made  in  this 
State  purporting  to  convey  land  in  Bnother  State,  the  question  na  to 
whether  it  contains  the  covenant  of  seisin  is  determined  by  the  law 
of  this  State. 

Save. — S/tort  Form. — Coeenanti  Emtyneed  in. — Under  the  statute  of  this 
State,  the  words  "convey  and  warrant"  comprehend  and  express  all 
the  covenants  of  warranty  as  fully  an  if  they  were  written  out  at  length 
in  the  deed. 

Same. — Breaek  a/ Oareaanl  of  Sfifin. — Where  a  pr.intor  has  neither  title 
nor  possession,  the  covenant  of  soiain  \s  liroken  ns  soon  ns  the  deed  is 
executed. 

Same. — Spedol  Covenanl. — lAmltalinn  of  neaeral, — A  specinl  covenant  "  now 
and  forever  warrantiuR  and  defending  the  said  premises  against  all 
taxes  against  us,  and  against  our  own  aois  in  the  premises."  limits  the 
general  covenants  .iQninst  encumbrances  and  for  quiet  enjoyment,  but 
not  the  general  eovenant  of  seisin. 

From  the  Porter  Circuit  Court. 

E.  J).  Orumpacker  a'nd  P.  Crampacker,  for  appellant. 

W,  Johnston,  for  appellee. 
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Elliott,  J. — The  deed  od  which  the  appellant's  com- 
plaint is  foanded  purports  to  convey  land  in  the  State  of 
Missouri,  and  is  ia  the  ordinary  short  form  prescribed  by 
our  statute,  except  that  it  coutains,  iu  additioD  to  the  gen- 
eral clause  "convey  and  warrant,"  the  following  clause: 
"Now  and  forever  warrauting  and  defending  the  said  prem- 
ises against  all  taxes  against  us,  and  again.st  our  owu  acts  in  the 
premises,"  This elauae  follows  the  desciiption  and  is  at  the 
close  of  the  instrument. 

The  breach  alleged  is,  that  the  grantors  never  had  title  to 
any  jrart  of  the  land  and  could  convey  none.  Neither  the 
appellant  nor  the  appellee  has  ever  been  iu  jKjssession  of  the 
laud.     The  deed  was  executed  in  this  State. 

The  law  of  this  State  determines  tlic  question  whether  the 
deed  contains  the  covenant  of  wisin.  Bdltell  v.  Bdhell,  92 
lud.  318;  Craig  V.  Donovan,  SSIi\d.ol3;  Bdhell  w.  Bethell, 
54  Ind.  428. 

By  force  of  our  statute,  the  words  "convey  and  warrant" 
(femprehend  and  exprvM  all  the  covenants  of  warranty  as 
fully  as  if  tliey  were  written  out  at  full  length.  The  deed, 
therefore,  contains  the  covenant  of  seisin,  and  as  the  grantor 
had  neither  title  nor  possession,  the  covenant  was  broken  as 
soon  as  the  deed  was  executed.  Graig  v,  Donovan,  supra, 
and  cases  cited;  Bdhell  v.  Bethell,  92  Ind.  318,  321,  and 
cases  cited. 

As  the  deed  contains  all  the  covenants,  this  complaint  is 
good,  unless  the  general  covenant  of  seisin  is  linrlted  by  the 
si>ecial  covenant  of  warranty.  Our  judgment  is,  that  the 
sjjeeial  covenant  reslricts  two  of  the  general  covenants  and 
DO  more.  The  first  of  these  is  the  covenant  warranting 
against  encumbrances;  the  operation  of  that  covenant  is 
limited  to  taxes.  The  second  of  the  general  covenants  lim- 
ite<i  -by  the  special  covenant  is  that  of  quiet  enjoyment. 
Rawle  Cov.  for  Title  (oth  ed.),  section  92. 

The  fair  construction  of  the  words  of  the  special  covenant, 
if  taken  apart  from  the  other  words  of  the  deed,  would  be 
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that  they  extended  no  further  than  this ;  but,  when  taken,  as 
they  must  be.  in  connection  with  the  other  parts  of  the  deed, 
it  becomes  very  clear  that  no  other  construction  can  be  justly 
given  them.  The  general  covenant  comprehended  in  the 
words*  "convey  and  warrant"  was,  certainly,  intended  to 
secure  t^e  grantee  some  title;  but  to  hold  that  the  special 
covenant  ojierated  to  limit  the  covenant  of  seisin  would  ef- 
fectually destroy  the  conveying  quality  of  the  deed.  The 
natural  presumption  is  that  the  grantor  covenanted  to  convey 
the  grantee  some  title,  for  this  is  the  chief  purpose  of  a  war- 
ranty deed,  and  this  presumption  should  prevail  unless  clearly 
overthrown  by  the  special  provisions  of  the  instrument.  It 
is  but  reasonable  to  assume  that  the  grantor  undertook  to 
vest  some  title  in  his  grantee,  and  this  assumption  ought  to 
stand  until  it  is  made  to  ap|>ear  that  the  special  clauses  so  far 
break  the  force  of  the  words  "  convey  and  warrant"  as  to 
make  them  inoperative,  and  this,  it  is  obvious,  would  trans- 
form the  deed  into  little  else  than  a  mere  release  or  quitclaim. 
As  the  parties  inserted  in  the  deed  general  covenants  of  tlfe 
broadest  scope,  the  special  ones  should  not  be  allowed  to  so 
restrict  the  force  of  the  general  ones  as  to  make  the  deed 
practically  one  destitute  of  the  great  requisite  of  a  convey- 
ance, unless  the  words  of  the  special  clause  are  so  clear  and 
eti-ong  as  to  leave  no  other  course  open  to  the  courts.     ' 

It  is  said,  in  a  work  of  recognized  authority,  that  "But 
where  the  first  covenant  is  general,  a  subsequent  limited  cove- 
nant will  not  restrain  the  generality  of  the  preceding  cove- 
nant, unless  an  express  intention  to  do  so  appear,  or  the  cove- 
nants be  inconsistent."  2  Sugden  Vendors  {8th  Am.  ed.),  283. 
This  statement  of  the  rule  is  copied  with  approval  by  Mr, 
Rawle.    Covenants  for  Title  (oth  ed,),  section  291. 

The  question  was  presented  in  Howe  v.  Heath,  23  Texas, 
614,  very  much  as  it  is  here,  and  it  was  held  that  the  special 
covenant  did  not  limit  the  general  covenant  of  seisin. 

It  must  bo  borne  in  mind  that  the  covenant  alleged  to  be 
broken  is  not  an  implied  covenant.     It  is,  on  the  contrary, 
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an  express  coveDant,  as  fully  as  if  written  out  at  full  leugtli 
and  with  the  utmost  technicality  required  by  the  old  com- 
mon law  rules.  Keiper  v.  Kldn,  61  Ind.  316.  The  authori- 
ties which  hold  that  special  express  covenants  control  geueral 
implied  ones  are,  therefore,  not  in  point. 

Judgment  reversed. 

I<lled  Nov.  28, 1887. 
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i\Z~^\        City, — AnntiaUum  <^  Ftalied  Land. — FUdby  One  Haciagno  A>ii}un\tg. — A  city 
'M>  Mb|  has  no  jurisdiction  to  annex,  hj  a  resolution  of  its  common  council,  lots 

laid  off  and  platted  by  one  who  is  not  the  owner  of  the  land  and  who 
has  no  authority  in  the  premises. 

Buck.— Hii^nd  and  Wife. — Mielate. — A  husband  can  not,  without  au- 
thority from  his  wife,  plat  her  Innd,  and  the  fact  that  the  land  which 
he  assumes  to  plat  was  omitted  hj  miHtalce  from  a  previous  plat  made 
and  acknowledged  by  her  can  make  no  difference. 

Same. — EOoppd. —  Taret. — Conveyance. — Street  Improvement. — A  wife,  whose 
land  has  been  platted  without  her  knowledge  or  consent  by  her  husband, 
b  not  estopped  to  dispute  the  validity  of  the  plat,  and  the  subsequent 
annexation  of  the  land  to  a  cily,  by  paying  city  taxes  and  erecuting 
conveyances,  without  knowledge  of  the  facts,  and  in  the  belief  that  such 
transactions  relate  to  lots  previously  and  legally  plaited  hy  her,  nor  by 
a  street  improvement  of  which  she  had  no  knowledge  and  which  was 
made  at  the  eicpense  of  lot-owncw. 

Same. — Afairied  Wonuin.—E'liippel  in  Paia. — Prior  to  September  Iftth,  1881, 
when  the  statutes  of  that  year  went  into  force,  a  married  woman's  rights 
in  real  estate  could  not  bo  affecteii  by  an  estoppel  in  pais. 

Same.— /ffejni  An-ariation.—R'coivnf  nf  Tnre».—-Stalute  nfiamiftifiOTis.— Where 
the  plat  and  the  annexation  are  void,  tiixes  assessed  and  collected  by  the 
city  are  illegal,  and  may,  there  being  no  estoppel,  be  recovered  back,  un- 
less barred  by  the  six  years  statute  of  limitations,  which  begins  to  run 
with  each  payment. 
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Sauk.— Jtenunoi  ^  Married  Wameit't  I>uabUiliet.—SUUula  i^  ISSl.—aiaee 
the  takJDg  effect  of  the  statutes  of  1S81  a  married  woman  ban  been  un- 
der no  legal  disabilitj'  excepting  her  from  the  operation  of  the  niz  jears 
statute  of  limitations,  and  where  the  full  period  of  theatutute  had  run 
againstcausea  of  action  in  her  favor  prior  to  September  10th,  ISSl,  she 
bad  two  years  thereafter  within  which  to  sue,  and  no  longer. 

From  the  Marion  SupeFior  Court, 

C.  S.  Denny  and  \K  L.  Taylor,  for  appellant. 

E.  A.  Parker,  for  appellee. 

ZoLLABS,  J. — Appellee  brought  this  action  to  recover  aa 
amount  paid  by  her  to  the  city  as  taxes,  assessed  upoD  her 
land,  and  to  enjoin  the  further  collection  of  taxes  thereto- 
fore assessed,  and,  also,  to  enjoin  the  further  assessment  of 
taxes  upon  the  land.  The  facts,  as  shown  by  the  pleadings 
and  the  special  finding  of  facte,  are,  in  substance,  as  follows: 

On  the  24th  day  of  May,  1860,  appellee  was  the  owner  io 
fee  simple  of  eighteen  acres  of  land  in  one  body  adjoining 
the  corporate  limits  of  the  city  of  Indianapolis.  On  that 
day,  she  and  her  husband,  Samuel  J.  Patterson,  executed 
and  acknowledged,  in  proper  and  legal  form,  a  plat  of  eleven 
acres  of  the  land  as  Samuel  J.  Patterson's  addition  to  the  city 
of  Indianapolis,  subdividing  the  land  thus  platted  into  small 
lots,  streets  and  alleys.  The  plat  was  recorded  in  the  proper 
plat-book  in  the  oflBce  of  the  county  recorder. 

Appellee  thought  that  the  remaining  seven  acres  of  her 
land  were  included  in  the  plat,  it  being  her  intention  and 
desire  to  subdivide  the  whole  of  hor  land  into  city  building 
lots,  with  the  prqper  street,-*  and  alleys. 

On  the  31st  day  of  December,  1808,  Samuel  J.  Patterson, 
ap[)cllee's  husband,  without  her  knowledge  or  consent,  exe- 
cuted, acknowledged  and  caused  to  be  recorded  a  pint  of  the 
remaining  seven  acres  of  her  land  into  lots,  streets  and  alley-s, 
"accurately  fitting  into  and  corresponding  with"  the  lots, 
streets  and  alleys  in  the  subdivision  of  May  24th,  1860.  The 
lots  in  the  two  plats  were  so  numbered  that  there  wore  no 
duplicates,  but  numbered  consecutively  through  the  two  ad- 
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ditions.  The  last  plat,  made  by  the  husband  alone,  as  above 
stated,  was  designated  in  the  explanation  thereon  as  "  Pat- 
terson's extended  addition  "  to  the  city  of  Indianapolis.  In 
the  explanation,  ali^o,  it  was  recited  that  the  plat  was  made 
as  an  extension  of  the  plat  of  1860,  and  reference  was  made 
to  the  plat-book  in  which  that  plat  was  recorded  for  a  more 
particular  description  of  the  plat  then  executed  by  the 
husband. 

Upon  the  seven  acres  thus  platted  by  the  husband  appel- 
lee has  resided  witli  her  family  for  many  yeara,  using  the 
land  for  agricultural  pur^mses,  both  before  and  since  the 
platting. 

On  the  17th  day  of  December,  1871,  the  common  council 
of  the  city  of  Indianapolis  |His»ed  a  re3i)lutiou  in  terras  an- 
nexing said  plats,  subdivisions  and  lots  to  the  city,  and 
caused  a  certified  copy  of  the  resolution  to  be  recorded  by 
the  county  recorder  in  the  proper  record  book.  For  the 
year  1872,  and  subsequent  years,  including  the  year  1882, 
the  city  assessed  all  of  the  lots  in  the  two  plats  as  lots  in 
"  Patterson's  addition,"  and  collected  the  taxes  so  assessed, 
the  jmyments  being  made  in  April  of  each  year  succeeding 
tile  year  for  which  the  lots  were  assessed.  The  taxes  were 
voluntarily  paid,  but  appellee  paid  them,  or  caused  them  to 
be  paid,  in  the  belief  that  the  lots  upon  which  they  were  as- 
si'ssed  had  been  included  in  the  plat  of  1860,  which  she 
acknowledged,  and  had  been  legally  annexed  to  the  city,  and 
that  they  would  be  sold  if  the  taxes  were  not  paid. 

On  the  28th  day  of  May,  1873,  appellee  and  her  husband 
executed  a  warranty  deed  to  Fanny  A.  Patterson  for  five  lots, 
and  on  the  18th  day  of  October,  1877,  executed  a  warranty 
deed  to  Elizabeth  Riley  for  three  lots.  The  lots  were  de- 
scribed in  the  deeds  as  in  "  Patterson's  addition."  In  fact, 
they  were  in  the  addition  as  laid  out  by  the  husband  in  1868. 
On  April  4th,  1881,  appellee  and  her  husband  mortgaged  to 
the  State  for  the  use  of  the  school  fund  lots  2,  3  and  4  in 
the  addition  of  1860,  and   lot  48  in  the  addition  platted  by 
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the  busbaDti  in  1868,  The  luts  were  described  io  the  mort- 
gage as  iu  Samuel  J.  Pattei'son's  additiou,  and  an  a  part  of 
the  description  of  tlie  lots  refereuce  was  made  Id  the  mort- 
gage to  the  book  aud  page  where  the  plat  made  by  the  hu»- 
band  in  1868  was  recorded. 

By  order  of  the  commoa  couDcil  in  1873,  and  at  the  ex- 
pense of  adjoining  lot-ownera,  one  of  the  uorth  and  6o.uth 
streets,  which,  accordiug  to  the  plate,  extended  through  both 
additions,  was  improved  through  the  whole  of  the  addition 
platted  in  1860,  and  through  a  email  portion  of  the  additiou 
at  platted  by  the  husband  in  1S68. 

Appellee's  husband  died  on  the  25th  day  of  May,  1883, 
She  commenced  this  action  on  the  IGth  day  of  May,  1884, 
having,  on  the  2lHt  day  of  the  preceding  April,  made  a  de- 
mand upon  the  city  for  a  refunding  of  the  taxes  i>aid  as  above 
slated. 

The  common  council  of  a  city  iu  this  State  has  authority, 
without  the  consent  of  the  owner,  to  annex  territ^try,  and  ex- 
tend its  boundaries  so  as  to  include  lots  laid  otf  and  platted 
adjoining  the  city,  if  the  plat  has  been  acknowledged  and 
properly  recorded  in  the  recorder's  office  of  the  county,  but 
not  otlierwise.  This  is  so  well  settled  that  it  is  not  necessary 
to  do  more  than  cite  the  statute  and  some  of  the  cases :  R. 
S.  1881,  section  3195;  Taylor  v.  City  of  FoH  Wayne,  4,1  laA. 
274 ;  Stromer  v.  City  of  Fort  Wayne,  100  Ind.  443. 

It  is  equally  clear  that  one  person  can  not  lay  off"  and  plat 
the  land  of  another,  so  as  to  give  the  city  jurisdiction  to  an- 
nex it  by  a  resolution  of  its  common  council.  The  platting, 
laying  oET  and  acknowledging  of  the  plat  must  be  by  the 
owner  of  the  land,  or  by  some  one  legally  aulliorizcd  so  to 
<Io  for  the  owner.  A  man  can  no  more  lay  off"  and  plat  his 
wife's  land,  without  proper  authority  from  her,  than  can  he 
the  land  of  a  stranger.  Ho  can  neither  .sell  nor  encumber 
his  wife's  land  by  hia  se|>arate  act.  R.  S.  1881,  section  5128. 
^or  can  he,  by  laying  it  oS  aud  platting  it,  dedicate  a  por- 
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tioD  of  it  to  Btreeta  and  alleys,  and  thus,  indirectly,  sabject 
the  remainder  of  it  to  the  burdens  of  city  taxation. 

As  will  be  observed  from  the  statement  of  facts  above  given, 
appellee  and  her  husband  in  1860  made  a  legal  plat  of  eleven 
acres  of  hL-r  iaud.  That  plat  was  aekuowlcdgcd  by  her  and 
properly  recorded.  The  lots  in  that  addition  were  properly 
annexed  to  the  city  by  the  resolution  of  its  common  council. 
No  question  is  made  as  to  the  legality  of  that  plat,  nor  as  to 
the  annexation  of  the  lots  in  that  addition. 

The  controversy  is  as  to  the  remaining  seven  acres,  upon 
which  appellee  has  all  the  while  lived,  and  which  she  haa 
used  for  agricultural  purposes.  That  land  has  never  been 
laid  off  or  platted  by  her.  In  1868  her  husband  laid  it  otT 
and  platted  it  as  an  extended  addition,  and  caused  the  plat  to 
he  recorded;  but  he  did  it  without  any  authority  from  her, 
and  without  her  knowledge. 

The  court  below  found,  as  facts,  that  at  the  time  appellee 
with  her  husband  made  and  acknowledged  the  plat  of 
1860,  she  desired  that  the  whole  of  lier  eighteen  acres  of  land 
should  be  included,  and  thought  that  it  was.  But  neither 
her  desire  in  that  regard,  nor  lier  mistake  as  to  the  fact,  au- 
thorized her  husband  lo  lay  off  and  plat  the  seven  acres  iu 
1868, 

Suppose  that,  instead  of  the  plat  of  1860,  appellee  and  her 
husband  had  made  a  deed  to  consummate  a  mere  gift  of  her 
land,  and  that  at  that  time  she  desired  to  give  the  whole  of 
hor  land,  and  supposed  that  the  whole  of  it  was  ineludod  in 
the  deed,  would  those  facts  alone  have  authorized  the  husband 
to  deed  to  the  same  person  in  1868,  witliout  her  authority  or 
knowk'dgp,  the  seven  acri'S  not  included  in  the  deed  of  I860'? 
CIcaily  not.  The  case  supi>osed  and  the  case  in  hand  arc 
parallel  in  all  essentials.  The  donee  in  the  deed  of  1860 
could  not  have  compelled  appellee  to  afterward  make  a  deed 
for  the  seven  acres  which  she  supposed  were  included  in  the 
deed  of  1860.  Neither  could  the  city  compel  her  to  lay  off 
and  plat  the  seven  acres  of  land  omitted  from  the  plat  of 
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1800,  simply  because  sbe  at  that  time  desired  that  it  should 
be,  aud  thought  that  it  had  been,  included  in  the  plat  of 
1860.  And  as  appellee  could  not  be  compelled  to  make  a 
plat  of  the  sevca  acres,  so  she  is  not  estopped  to  dispute  the 
validity  of  the  plat  of  that  laud  made  by  her  husband,  with- 
out her  knowledge,  in  1868. 

Afler  that  plat  was  made,  she  joined  with  her  busbaud  in 
a  mortgage  upon  some  of  the  lota  therein  described,  and 
also  made  deeds  for  others;  but  the  lots  were  described  as  in 
Patterson's  addition,  and  not  as  in  Patterson's  extended  ad- 
dition, the  name  given  by  the  husband  to  the  addition  platted 
by  him  in  1868.  And,  moreover,  at  the  time  she  executed 
the  conveyances,  she  was  yet  ignorant  of  the  fact  that  the 
husband  had  made  a  separate  plat,  and  yet  supposed  that  all 
of  the  laud  was  included  in  the  plat  acknowledged  by  her 
in  1860.  It  is  not  shown  that  any  of  the  conveyances  worked 
any  sort  of  injury  to  the  city,  or  to  any  one  else. 

During  all  the  years  in  which  she  paid  the  taxes,  she  sup- 
posed that  the  land  had  all  been  platted  in  1860,  and  paid 
them  under  that  mistake  of  facts. 

The  city  improved  a  street  through  the  addition  platted 
in  1S60,  and  for  a  short  distance  into  the  addition  as  platted 
by  the  husband  iu  18(58,  but  it  is  not  shown  that  apjiellee 
asked  for  such  an  improvement,  or  that  she  know  that  it  was 
being  made.  The  evidence  shows  that  the  lot-s  deeded  away 
by  appellee  were  deede<l  to  her  children,  and  that  they  asked 
for  the  improvement,  which  was  made  in  front  of  their  lots, 
and  not  in  front  of  the  land  owned  by  appellee.  Moreover, 
the  city  expended  no  money  in  the  improvement  of  the  street. 
The  improvement- was  made  wholly  at  the  expense  of  the 
adjoining  lot-owners. 

We  think  that  nothing  is  shown  that  ought  to  estop  ap- 
pellee  from  disputing  the  validity  of  the  plat  made  by  the 
husband  in  1868,  or  the  validity  of  the  annexation  of  the 
wven  acres  of  land  by  the  city  in  1871.     This  conclusion  is 
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Bustained  by  the  decision  and  reasoning  of  the  court  ia  the 
case  of  Strosser  v.  City  of  Fort  Wayw,  supra. 

It  must  be  remembered,  too,  that,  Up  to  the  19th  day  of  Sep- 
tember, 1881,  at  least,  appellee  was  a  married  womaD,under 
the  disabilities  of  coverture.  Until  the  act  of  1881,  R.  S. 
1881,  sectiou  5115  el  seq.^  a  married  womau  wan  not  bound 
by  an  estoppel  in  pats,  especially  when  such  an  estoppel  was 
invoked  to  affect  her  right  or  title  to  real  estate.  Levering 
V.  Skockey,  100  Ind.  558  ;  Wilhile  v.  Hamrick,  92  Ind.  594 ; 
Snoddy  v.  Leavitt,  105  Ind.  357  (U60),  and  cases  there  cited. 

The  plat  of  the  seven  acres  being  void,  because  not  the  act 
of  appellee,  the  owner,  the  city  had  no  authority  to  annex 
the  land  by  a  resolution  of  its  common  council,  and  the  taxes 
assessed  and  collected  were  illegal  and  wrongful. 

The  plat  and  the  annexation  being  illegal  and  void,  and 
there  being  no  estoppel,  appellee's  right  to  recover  back  the 
amount  of  taxes  paid  is  settled  by  our  c&ses.  Beyond  a 
citation  of  some  of  the  ca.ses,  nothing  further  need  be  added : 
(^ly  of  Indlanapolta  v.  McAvoy,  86  Ind.  587;  Strosser  v. 
City  of  Fort  Wayne,  supra,  and  cases  there  cited ;  City  of  In- 
dianapolis V.  Vajen,  111  Ind.  240,  See,  also,  McWkinney 
V.  CHty  of  Indianapolis,  101  Ind.  1 50 ;  Newsom  v.  Board,  ete., 
103  Ind.  526. 

Both  the  pleadings  and  the  special  findings  of  facia  pre- 
sent the  question  as  to  whether  any  portion  of  appellee's 
claim  is  barred  by  the  six  years  statute  of  limitations.  That 
statute  applies  to  cases  of  this  sort,  and  applies  here,  and  bars 
a  portion  of  appellee'^  claim,  unless  saved  by  her  coverture. 
Neiesom  v.  Board,  etc.,  supra. 

Statutes  of  limitation  like  ours  run  against  all  persons  ex- 
cept such  as  are  excepted  from  its  operation.  The  six  years 
statute  commenced  to  run  against  appellee  with  each  pay- 
ment made.  Walker  v.  Hill,  111  Ind.  223;  ^ong  v. 
Makeever,  102  Ind.  578  (589),  and  cases  there  cited;  Wright 
V.  Kleyla,  104  Ind.  223 ;  Davidson  v.  Bates,  111  Ind.  391 ; 
Wr^/hi  V.  Wright,  97  Ind.  444. 
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It  18  a  usual  thing  to  provide  that  certain  pereons  shall  be 
regarded  as  under  legal  disability,  and  that  they  may  bring 
their  actions  within  a  limited  time  after  the  removal  of  such 
disability.  See  Strong  v.  Makeever,  ewpra;  R.  S.  1881, 
sections  296,  615,  901,  2403,  6467. 

But  for  such  provisions,  infants  and  all  other  persons  would 
be  equally  barred  by  snch  statutes  of  limitation.  The  stat- 
ute of  1881  provides,  in  broad  and  unqualified  terms,  as  did 
former  statutes,  that  certain  actions,  including  such  as  this, 
shall  be  commenced  within  six  years  after  the  cause  of  action 
has  accrued,  and  not  afterward.  R.  S.  1881,  section  292 ;  2 
R.  S.  1876,  p.  121,  section  210. 

The  present  act  provides,  as  did  the  former,  that  any  per- 
son, being  under  legal  disabilities  when  the  cause  of  action 
accrues,  may  bring  his  or  her  action  within  two  years  after 
the  disability  is  removed.  R.  S.  1881,  section  296;  2  R.  S. 
1876,  p.  126,  section  215. 

The  statute  of  limitation  under  examination  is  now,  and 
has  been,  a  part  of  the  code.  The  same  code,  as  it  always 
has  done,  defines  the  phrase  "under  legal  disabilities,"  as 
used  in  the  sections  fixing  limiUuions  for  actions.  The  code 
of  1852  provided  that  it  should  include  married  women,  [Ar- 
sons within  the  age  of  twenty-one  years,  or  of  unsound 
mind,  or  imprisoned,  or  out  of  the  United  States.  2  R,  S. 
1876,  p.  313,  section  797. 

The  code  uf  1881  provides  that  it  shall  include  }>crsona 
within  the  age  of  twenty-one  years,  or  of  unsound  mind,  or 
imprisoned  in  the  Stato  prison,  or  out  of  the  United  States. 
R.8.  1881,  section  1285. 

It  will  be  observed  that  in  the  above  section  of  the  code 
of  1881,  declaring  what  persons  shall  be  included  in  the 
phrase  "  under  legal  disabilities,"  as  used  in  the  above  stat- 
ute of  limitations,  married  women  are  omitted.  After  the 
taking  effect  of  that  code,  therefore,  on  the  19th  day  of  Sep- 
t«mber,  1881,  married  women  were  no  longer  "  under  legal 
disabilities,"  in  the  sense  of  that  phrase  as  used  in  the  above 
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statute  of  limitatioDs.  As  to  that  statute,  the  disabilities  of 
married  womeu  were  removed  by  sectioa  1285,  supra,  which 
went  into  effect  at  the  same  time  with  the  balance  of  the  code, 
includiDg  that  portiou  fixing  limitations  within  which  certain 
actions  may  be  commenced.  Until  the  code  of  1881  went 
into  effect  appellee  was  "  under  legal  disabilities." 

That  code,  section  1285,  removed  her  disabilities,  so  far 
as  coDcernsthe  limitations  under  discussion.  And  so  far  as 
concerns  that  statute  of  limitations,  married  women  in  this 
State  have  been  under  no  common  law  disabilities  which  ex- 
cept them  from  its  operation  since  the  code  of  1881  went 
into  force.  Our  conclusion  here  is  sustained  by  former  rul- 
ings, Roaa  V.  Pratker,  103  Ind.  191;  Strong  v.  Makeever, 
iupra,  p.  589. 

As  to  the  statute  of  limitations  here  under  examination,  sec- 
tion 1285  of  the  revision  of  1881,  when  it  took  effect  on  the 
19th  day  of  September,  1881,  removed  appellee's  disabilities, 
the  same  as  they  would  have  been  removed  by  the  death  of 
her  husband,  had  it  occurred  at  that  time.  And  upon  that 
removal  of  her  disabilities,  her  rights  as  to  this  particular 
action  became  the  same  as  they  would  have  been  by  the 
death  of  her  husband  without  such  a  statutory  provision. 
At  the  time  the  code  of  1881  wont  into  effect,  on  the  19th 
day  of  September,  1881,  by  wliich,  as  we  have  seen,  appel- 
lee's disabilities  were  removed,  the  six  years  limitation  had 
run  against  all  payments  of  taxes  prior  to  the  19th  day  of  Sep- 
tember, 1876.  For  the  recovery  of  tliose  amounts,  appellee 
had  two  years  after  the  removal  of  her  disabilities,  on  the 
19th  day  of  September,  1881,  in  which  to  bring  her  action  ; 
in  other  words,  she  had  until  the  19th  day  of  Sept-ember, 
1883,  in  which  to  bring  her  action.  She  did  not  bring  it  at 
that  time,  but  delayed  until  the  16th  day  of  May,  1884. 
She,  therefore,  can  not  recover  the  amounts  paid  prior  to  the 
19th  day  of  September,  1875.  Had  she  coramenci-d  her  ac- 
tion before  the  expiration  of  two  years  from  the  19th  day  of 
September,  1881 ,  she  might  have  recovered  the  amounts  paid 
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prior  to  the  19th  day  of  September,  1875,  and  all  amoants 
subsequently  paid,  although  as  to  the  taxes  paid  in  April, 
1876  and  1877,  the  six  years  limitations  expired  respectively 
in  April,  1882  and  1883.  Wright  v.  Kleyla,  104  Ind.  223. 
But,  as  we  have  seen,  appellee  did  not  commence  her  action 
within  two  years  after  her  disabilities  were  removed  by  the 
statute,  on  the  19th  day  of  September,  1881.  She,  there- 
fore, lost  all  the  benefits  of  section  296,  giving  to  certain 
persons  two  years  after  the  removal  of  their  legal  disabilities 
in  which  to  begin  their  actions.  Her  case,  hence,  stands  aa 
though  there  were  do  such  section,  and  she  can  recover  only 
the  amounts  paid  within  six  years  prior  to  the  commence- 
ment of  her  action,  on  the  16th  day  of  May,  1884;  in  other 
words,  she  can  not  recover  any  amounts  paid  prior  to  the 
16th  day  of  May,  1878. 

The  theory  of  appellee  aud  her  counsel  is,  that  her  disa- 
bilities were  not  I'emoved,  except  by  the  death  of  her  hus- 
band, on  the  25th  day  of  May,  1883,  and  that,  therefore,  her 
action  was  commenced  in  time  to  save  her  right  of  recovery 
as  to  all  taxes  paid  by  lier.  The  first  paragraph  of  her  reply 
to  the  second  paragraph  of  appellant's  answer  was  drawn 
uptm  that  theory.     The  theory,  however,  is  not  tenable. 

It  results  from  our  conclusion  above  stated,  that  the  court 
below  should  have  sustained  api}ellant's  demurrer  to  appel- 
lee's reply,  and  that  the  amount  of  recovery  is  too  lai^. 

The  judgment  is  reversed,  at  apiwllee's  costs,  and  the  cause 
is  remanded,  with  instructions  to  the  court  below  to  award  a 
a  new  trial,  sustain  appellant's  demurrer  to  the  first  para- 
graph of  appellee's  reply,  and  to  proceed  in  accordance  with 
this  opinion. 

Filed  Not.  29, 1887. 
Vol.  112.— 23 
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No.  12,998. 

McCasn  v.  The  First  National  Bank  of  Jeffek- 
sonville. 

Nationai.  Banks. —  Impaiimml  of  GipUul. —  fledu'/ion  of  CapUal  Slodi  to- 
Avoid  As»e»anieitt. —  Suspended  OJiiin*. —  iSafcwjuMl  CuUedion. —  Eight  qf 
Stockholder  to  Compfl  Dulribiiiion  c^  A iarlt. — Wliere  the  Htockliulders  in  s 
national  banking  association,  tlie  capitnl  of  which  hae  l«oume  impaired 
hy  reation  of  post  due  and  suspended  claims,  to  av»id  a  tlireateneJ  aa- 
sessnient  by  the  comptroller  upon  tiic  stock  In  make  good  the  iltRcieiicy, 
lawfully  reduce  the  capital  stock  in  an  amount  equal  thereto,  a  stock- 
holder can  not,  in  case  the  susjwndod  claims  are  subsequently  realiaed 
upon  and  carrie-1  into  the  account  as  assets,  compel  the  bank  to  dis- 
tribute a  share  of  the  money  so  realized  in  proportion  to  the  amount  of  > 
stock  surrendered  by  him. 

From  the  Clark  Circuit  Court. 

J.  G.  Howard,  J.  F.  Read,  31.  Z.  tSlannard  and  A.  Bowl- 
ing, for  appellant. 

X  K.  Marsh  and  Brown,  Humphrey  &  Davis,  for  appolloe. 

Mitchell,  C.  J.— Tlie  First  National  Bank  of  Jefferson- 
villo  was  organized  some  time  prip>r  to  the  17th  day  of 
Augu.st,  1876,  in  pursuance  of  the  act  of  Congress  which 
provides  for  the  or^nization,  and  prescribes  rules  for  the 
regulation  and  govcrnmont,  of  national  banking  assuciatious. 
The  bank  had,  at  the  date  mentioned,  a  paid  up  capital  of 
$300,000,  of  which  Michael  V.  McCann  owned  seventy-seven 
shares  of  one  hundred  dollars  each. 

Owing  to  the  fiict  that  there  were  among  its  assets  about 
$71,000  of  bills  and  notes  of  the  Ohio  Falls  Car  and  Loco- 
motive Company,  on  which  the  interest  had  remained  past 
due  and  unpaid  for  more  than  six  months,  and  which  were 
not  well  secured,  and  in  process  of  collection,  the  capital  of 
the  bank  had  become  impaired,  and  the  comptroller  of  the 
currency  had  given  notice,  and  was  about  to  assess  the  stock 
to  the  amount  of  $75,000  in  order  to  make  good  the  deficiency ,. 
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according  to  the  requirement  of  U.  S.  Rev.  Stat.,  sectioa 
6205.  The  stockholders  thcFcupon,  on  due  consideration, 
r;esolved  to  avail  themselves  of  the  privilege  conferred  by  U. 
S.  Rev.  Stat.,  sections  6143  and  5204,  in  pursuance  of  whicli, 
by  the  required  vote,  they  reduced  the  capital  stock  of  the 
bank  from  $300,000  to  $225,000.  There  being  at  that  time 
little  or  no  prospect  that  the  bills  and  notes  of  the  car  and 
locomotive  company  would  ever  become  collectible,  they  were 
presumably  carried  to  the  account  of  suspended  or  "  bad 
debts,"  and  were  not  thereafter  included  in  the  reports  made 
to  the  comptroller  as  assets  of  the  bank,  although  they  were 
retained  in  its  custody. 

Some  time  in  the  year  1882  the  bank  realized  about  |75,0OO 
from  certain  collaterals  whicli  had  been  pledged  as  security 
for  the  bills  and  notes  hereinabove  mentioned.  This  sum 
was  carried  into  the  account  and  treated  as  assets  of  the 
bank. 

McCann,  after  having,  with  the  other  stockholders  of  the 
bank,  surrendered  an  amount  of  his  stock  proportioned  to 
the  reduction  made  in  1876,  commenced  suit  in  May,  1885, 
for  the  purpose  of  oompnlling  the  bank  to  di.stribute  to  him 
a  share  of  the  $75,000  realized  a.'i  above,  proportioned  to  the 
amount  of  stock  surrendered. 

The  question  is,  whether,  upon  the  facts  stated,  the  bank 
can  be  compelled;  at  the  suit  of  a  shareholder,  to  distribute 
the  money  realized  from  the  collection  of  the  suspended  bills 
and  notes. 

An  examination  of  the  act  of  Congress  makes  it  clear  that 
a  national  banking  as.sociatiou  may,  within  limits,  reduce  its 
capital  stock.  This  is  provided  for  in  exprtss  terms  by  sec- 
tion 5143,  which  enacts  generally  that  shareholders  owning 
two-thirds  of  the  stock  may  reduce  the  capital  stock  of  the 
hank  to  any  amount  not  less  than  the  minimum  required  by 
the  act,  nor  than  the  amount  required  for  the  outstandiug 
circulation  of  the  bank,  upon  the  approval  of  the  comptroller. 
Section  6204,  after  providing  that  "Xo  association,  or  any 
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member  thereof,  shall,  during  the  time  it  shall  continue  ita 
banking  operations,  withdraw,  or  permit  to  be  withdrawn, 
either  iu  the  form  of  dividends  or  otherwise,  any  portion  of 
its  capital,"  and  afler  prohibiting  the  making  of  dividends, 
in  case  losses  have  been  sustained  which  exceed  the  undi- 
vided net  profits  then  on  hand,  deducting  from  such  profits 
its  losses  and  bad  debts,  as  bad  debts  are  therein  defined,  con- 
cludes as  follows :  "  But  nothing  in  this  section  shall  prevent 
the  reduction  of  the  capital  stock  of  the  association  under 
section  5143." 

Section  5205  makes  provision  for  enforcing  payment  of 
the  capital  stock,  in  case  the  capital  has  not  been  paid  in, 
and  also  provides  for  assessments  upon  the  shareholders  to 
make  good  any  deficiency,  in  case  the  capital  stock  becomes 
impaired  by  losses  or  otherwise,  and  makes  provision  for 
forcing  the  association  into  liquidation  in  the  event  of  fiiil- 
ure  to  pay  in  the  capital  stock,  or  in  case  the  shareholders 
neglect  or  refuse  to  pay  up  assessments  which  have  been 
made  in  order  to  nialfe  good  deficiencies  which  may  have 
resulted  from  h)sse8  or  otherwise. 

It  becomes  apparent,  upon  looking  into  the  act  of  Con- 
gress under  which  national  banking  associations  are  ot^u- 
izod,  and  which  regulates  the  conduct  of  their  business,  that 
shareholders  owning  the  requisite  amount  of  stock  in  such 
an  association  may  reduce  the  amount  of  the  capital,  volun- 
tarily,'for  the  purpose,  as  it  were,  of  producing  a  surplus  for 
withdrawal  and  distribution,  or  they  may  be  constrained  to 
a  reduction  of  the  capital,  rather  than  submit  to  assessments 
upon  their  stock  so  as  to  make  good  deficiencies  occasioned 
by  losses  or  otherwise.  The  intent  and  purpose  of  the  act 
plainly  is,  that  in  no  contingency  shall  the  amount  of  the 
capital  stock  exceed  its  actual  value,  taking  into  account  the 
live  assets  and  condition  of  the  bank.  In  other  words,  the 
amount  of  the  capital  must  be  "in  line"  with  its  valne,  and 
this  uniformity  may  be  secured  either  by  a  reduction  of  the 
amount  to  any  point  not  below  the  minimum  required,  or 
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hj  assessing  the  stock,  in  case  of  loss  or  impairmeDt,  so  as 
to  make  the  actual  value  correspond  uniformly  with  the 
amount  of  the  capital  stock. 

The  case  under  consideration  proceeds  upon  the  theory 
that  the  stockholders  became  tho  owners  of  the  bills  and 
notes  the  suspension  of  which  occasioned  the  I'edu^tion  of 
the  capital,  because  they  surrendered  an  amount  of  their 
stock  sufBcient  to  restore  the  equilibrium,  bo  to  speak,  be- 
tween the  amount  and  value  of  the  capital  of  the  bank.  It 
is  assumed  that  if  the  shareholders  had  reduced  their  capital 
without  constraint,  for  the  purpose  merely  of  withdi-awing 
the  excess  of  capital  above  tlic  amount  to  which  it  was 
reduced,  the  excess  would  necessarily  have  been  distrib- 
utable among  the  shareholders.  It  is  from  this  premise 
that  the  conclusion  is  drawn  that  the  bank  became  liable  to 
distribute  the  {75,000  collected  in  the  manner  hereinabove 
stated.  In  support  of  this  conclusion  Seeley  v.  New  York 
Xui't  Exchange  Bank,  8  Daly,  400  (Thompson  Nat'I  Bank 
Cases,  804),  isicited.  That  was  a  case  in  which  stockholders' 
of  a  bank,  representing  two-thirds  of  its  stock,  reduced  the 
capital  of  the  bank,  with  the  approval  of  the  comptroller, 
from  1500,000  to  ?300,000.  The  directors  resolved  to  dis- 
ti-ibute  $100,000  among  the  stockholders,  and  to  retain 
$100,000  as  a  surplus  fund  to  be  used  in  the  business  of  the 
bank.  Oije  of  the  stockholders,  who  refused  to  surrender 
any  part  of  his  stock,  commenced  suit,  and  the  court  held 
that  the  bank  was  bound  to  pay  the  whole  of  the  $200,000, 
which  resulted  from  the  reduction,  to  the  stockholders.  Stress 
seemed  to  be  laid  upon  the  feet  that  it  appeared  in  that 
case  that  there  had  been  no  impairment  of  the  capital  of  the 
bank.  The  reduction  was  assimilated  to  the  winding  up  of 
the  bank  pro  tanto. 

There  is  certainly  no  express  provision  in  the  law  author- 
izing the  withdrawal  and  distribution  of  any  part  of  the 
capital  stock  of  a  banking  association  prior  to  the  final  wind- 
ing up  of  the  bank.     On  the  contrary,  as  has  already  been 
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seen,  section  5204,  in  terms,  probibits  any  association,  or 
member  thereof,  from  withdrawiug,  or  pormittiug  to  be  with- 
drawn, any  portion  of  its  capital  stoclc  during  the  time  the 
bank  continues  ita  bauking  opcratious.  Notwithstanding 
this  prohibition,  it  may  well  be,  in  case  a  banking  associa- 
tion should  find  itself  unable  to  employ  the  whole  of  the 
capital  originally  embarked  in  the  enterprise,  and  should  for 
that  reason  determine  upon  and  actually  eSect  a^  authorized 
reduction,  that  the  excess  would  in  that  event  be  liberated 
and  cease  thereafter  to  be  part  of  its  capital  stock. 

In  such  a  case  the  excess  could  well  bo  said  to  have  ac- 
complished its  mission  as  bank  capital,  and,  like  a  dividend 
duly  declared,  could  not  be  carried  to  the  surplus  fund  of  the 
bank,  and  be  diverted  from  the  stockholders,  without  their 
consent.  Having  reduced  its  capital  upon  the  sole  pretext 
tliat  it  coiiid  not  find  eni]>loyment  for  the  excess,  the  bank 
would  not,  Cor  obvious  rt  be  1  eard  to  say,  after  the  re- 

duction had  been  allow  lad  a  I  that  it  would  retain  the 
money  for  use  in  its  bu  S     1  a  reduction  would  pro- 

ceed upon  the  implied  ler  ta  d  <>■  tliat  the  stockholders 
should  have,  as  a  eonsid  rit  f  r  tl  e  surrender  of  a  portion 
of  their  stock,  a  pro  ra(rt  distribution  of  the  excess.  To  re- 
fuse to  distribute  the  excess  above  what  was  n>quirod  to 
maintain  the  reduced  stock  at  its  full  value  would,  in  such  a 
case,  be  in  the  nature  of  a  fraud  upon  the  stockholders.  "  But 
it  is  not  the  rule  that  the  reduction  of  the  capital  stock  of  a  ' 
corporation  always  authorizes  the  distributiou  among  the 
stockholders  of  a  sum  equal  to  the  difference  between  the 
original  aud  the  reduced  amount  of  Capital.  Such  a  distri- 
bution is  lawful  only  when  it  appears  that  the  original  capi- 
tal stock  is  unimpaired."  Cook  Stock  and  Stockholders, 
s<>ction8  289,  537. 

In  the  present  case  the  reduction  was  not  made  to  effect  a 
distribution  of  a  portion  of  the  accumulated  surplus  or  un- 
employed capital  of  the  bank.  The  original  capital  had  be- 
come impaired  by  reason   of  "bad  debts,"  and  the  stock- 
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holders  were  in  the  situation  of  being  compelled  to  elect, 
either  to  submit  to  an  assessment  of  their  stock,  ov  go  into 
liquidation,  or  reduce  the  capital  of  the  bank  so  as  to  put 
the  amount  of  the  capital  in  correspondence  with  its  value. 
They  chose  the  latter  alternative.  Rather  than  submit  to  an 
assessment  of  their  stock,  so  as  to  make  good  the  deficiency, 
«ach  stockholder  surrendered  a  proportionate  share  of  his 
stuck,  and  by  that  means  they  secured  the  privilege  of  con- 
tinuing the  business  of  the  bank  with  a  reduced  capital. 

The  appellant,  as  appears  from  his  complaint,  surrendered 
his  proportion,  receiving  as  a  consideration  therefor  immu- 
nity from  the  impending  assessment^  and  the  privilege  of 
holding  the  residue  of  his  stock  in  a  continuing  association. 
This  was  all  the  consideration  he  contemplated,  and  all  that 
vas  implied  in  the  transaction.  Delano  v.  Butler,  118  U.S. 
C34. 

Having  received  the  whole  consideration  upon  which  the 
snrrender  was  made,  the  stockholders  could  not  afterwards 
recover  more,  simply  because  the  bank  succeeded  in  realizing 
upon  the  suspended  bills  and  notes,  the  suspension  of  which 
occasioned  tlie  reduction. 

If  the  stockholders  had  submitted  to  the  proposed  assess- 
ment of  their  st()ck,  and  paid  in  the  $75,000  instead  of  re- 
ducing the  capital  stock,  it  would  hardly  be  claimed  that  they 
would  have  become  entitled  to  take  or  receive  from  the  bank 
an  equal  amount  of  its  susjwnded  assets ;  nor  can  we  perceive 
any  reason  why  they  sliould  have  become  entitled  to  them 
because  they  elected  to  reduce  the  capital  stock. 

Corporations  have  no  implied  power  to  enlarge  or  diminish 
their  capital,  orto  distribute  among  siiareliolders  any  jiart  of 
the  fund  which  constitutes  capital  Ktock,  prior  to  the  winding 
up  of  the  corporation.     Stiflierland  v.  OhoU,  95  X.  Y.  93. 

Persons  who  invest  moneyed  capital  in  national  banking 
associations  must  look  to  the  act  of  Congress,  to  which  such 
associations  owe  their  existence,  and  which  regulates   their 
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coDdoct,  fuj  authority  to  demand  the  return  to  them  of  any 
part  of  the  capital  invested,  or  to  receive  gains  in  the  shape 
of  dividends  therefrom.  Section  5143,  under  which  the  re- 
duction was  authorized,  re<}uired  the  hank  to  obtain  the  ap- 
proval of  the  comptroller  of  the  currency  to  the  proposed 
reduction  of  its  capital,  and  the  proceedings  for  diminishing 
its  capital' stock  ended  with  the  approval  so  obtained.  The 
capital  of  the  bank  as  reduced,  and  the  assets  then  held  by 
the  association,  constituted  a  trust  fund,  ui>ou  the  faith  of 
which  it  was  authorized  to  proceed  with  its  business. 

The  directors  of  the  bank  had  no  authority  thereafter  to 
permit  its  capital  stock  or  assets  to  be  further  depicted  by 
distributions,  in  one  way  or  the  other,  of  bills  and  notes 
among  its  shareholders.  In  re  Exchange  Banking  Co.,  L. 
R.  21  Chan.  Div.  519. 

The  bank  held  its  suspended  bills  under  the  same  authority, 
and  charged  with  like  obligations  in  respect  thereto,  as  meas- 
ured its  rights  and  duties  in  respect  to>otlier  assets.  It  could 
only  distribute  its  surplus  in  money  when  it  accumulated  in 
the  course  of  its  business,  and  its  right  to  distribute  would 
depend  upou  an  examination  into  the  condition  and  affairs 
of  the  bank  at  that  time.  Strong  v.  Brooklyn  CrosB'Totpn  R. 
R.  Co.,  93  N.  Y.  426. 

The  rights  of  the  shareholders  to  compel  a  distribution, 
growing  out  of  the  reduction,  were  fixed  by  the  condition  of 
the  bank  as  it  existed  when  the  reduction  was  made,  and  are 
not  to  be  determined  in  the  light  of  subsequent  events. 

If  a  distribution  had  been  authorized  and  made  in  good 
&ith,  it  is  settled  that  the  stockholders  could  not  have  been 
compelled  to  refund  because  of  subsequent  losses,  even  though 
the  losses  wore  caused  by  the  suspension  of  bills  and  notes 
held  by  the  bank  at  the  time  the  distribution  was  made. 
Main  V.  Mills,  6  Biss.  98 ;  Itcid  v.  EutoiUon  Mfg.  Co.,  40 
Ga.  98. 

For  the  same  reason,  the  bank  can  not  now  be  compelled 
to  distribute  because  of  subsequent  events. 
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UpoQ  any  view  of  the  case,  the  ruling  of  the  learaed  judge 
At  the  circuit  was  right. 

Judgment  aflSrmed,  with  costs. 

HowK,  J.,  did  not  participate  in  the  decision  of  this  case. 

Filed  Sov.  29, 1887. 


Er.Y  ET  AL.  V.  The  Board  of  Commissiosers  op  Morgan"    jll  ^ 
County  et  al.  Ijg  Si 

Fbbb  Gravel  Boad. — Board  r^  Cbmrniwionent. — Jurudutfion. —  Pfliiioit, —  iw  *m 
The  presentation  of  a  petition  for  the  establiflhrnent  of  a  free  grBvel  ."Ti'Mil 
road  to  the  board  of  commissioners,  which  is  in  anbntantial  conformity  148  4'il 
with  the  proriaions  of  the  Btatute,  calla  into  exercise  the  jurisdiclion  of  Ig  J^l 
the  bwird  for  the  deterniinstion  of  the  sufficiency  of  the  petition  in  both  iss  UKn 
form  and  substance,  whether  it  was  signed  by  the  requisite  number  of  u*'  ^  1 
land-hotdem,  and  eiery  other  tact  precedent  or  concurrent  necessarj  to 
the  granting  of  Ihe  petition. 

BA.UE.—^Jiu!^/menl. — CaltateiiU  Altack, — The  judgment  of  a  board  of  com- 
missioner estublishing  a  free  gravel  road,  after  jurisdiclion  has  been 
properly  acquired,  can  not  be  collaterally  oHsfLiled  by  a  complaint  which 
denies  the  jurisdiction  of  the  boanl,  nn  account  of  an  allege<l  non-com- 
pliance with  the  statute,  which  requires  the  petition  to  be  signed  by  a 
majority  of  the  land-holders  within  certain  territory. 

From  the  Morgan  Circuit  Court. 

A.  W.  Hendrich,  0.  S.  Hard,  A.  Baker,  E.  Daniels  and 
W.  S.  Shirley,  for  appellants. 
J.  H.  Jordan  and  0.  MaUhews,  for  appellees. 

HowK,  J. — In  this  case,  the  only  error  of  which  com- 
plaint is  here  made  by  appellants,  the  plaintiffs  below,  is  the 
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sustainiDg  of  the  separate  demurrers  of  the  appellees  to  their 
complaint  herein. 

The  complaint  was  filed  in  the  court  below  on  the  16th 
day  of  October,  1886.  It  was  alleged  therein  by  the  appel- 
lants that,  on  the  5th  day  of  June,  1886,  Peter  Slaughter 
and  seventy-nine  other  persons  filed  a  petition  with  the  board 
of  commissioners  of  Moi^n  county,  praying  for  the  im- 
provement of  the  public  highway  running  from  the  town 
of  Brooklyn,  in  such  county,  to  the  city  of  Indiauapolis,  as 
such  highway  then  ran,  by  way  of  the  Brooklyn  and  Waverly 
gravel  foad  to  the  Red  House,  and  from  such  Red  House,  by 
way  of  Landersdalc,  to  the  boundary  line  between  the  coun- 
ties of  Morgan  and  Marion,  in  thJM  Statt',  and  praying  further 
that  such  public  highway  be  graded  and  gravelled,  and  made 
a  free  gravel  road,  under  the  provisions  of  an  act  of  the 
General  Assembly  of  this  State,  approved  April  8th,  1885; 
that,  at  the  time  of  the  filing  of  said  petition  with  such  board, 
a  majority  of  the  resident  land-owners  and  land-holders  of 
tlie  county,  whose  lauds  were  situated  within  two  miles  of 
said  proposed  improvement  and  were  liable  to  be  assessed 
tlicrefor,  had  not  signed  such  petition,  and,  in  fiict,  not  more 
than  one-third  of  the  resident  land-holders  whose  lands 
were  to  be  assessed  for  said  impi^overaeut,  as  provided  in 
wi'Ction  2  of  the  aforesaid  act,  had  signed  said  petition,  the 
names  and  signatures  of  said  Peter  Slaughter  and  said  sev-  ' 
eiity-nine  Other  persons  being  the  only  names  and  signatures 
attached  to  said  petition  ;  that  such  board  of  commissioners, 
notwithstanding  a  majority  of  the  land-holders  whose  lands 
were  situated  within  two  miles  of  such  proposed  improve- 
ment, and  to  be  assessed  thereJbr,  had  not  signed  the  petition 
for  said  improvement,  and  when,  in  truth  and  in  fact,  not 
more  than  one-third  thereof  had  signed  the  same,  proceeded, 
without  right  and  without  having  jurisdiction  of  such  pro- 
ceedings, at  its  June  terra,  1886,  and  appointed  three  disin- 
terested freeholders  of  the  county  as  viewers,  and  a  compe- 
tent surveyor  to  proceed  u^wn  a  day  named  by  the  board  to 
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examine,  view,  lay  out  or  straighten  such  road  and  proposed 
improvemeut,  aad  to  assess  the  lands  therefor. 

And  appellants  further  alleged,  that  such  viewers  and  sur- 
veyor proceeded,  as  provided  in  said  act,  to  view,  examine 
and  lay  out  said  highway,  as  prayed  for,  and  assess  the  lands 
within  two  miles  thereof  for  the  construction  of  the  same, 
which  assessment  aggregated  the  sum  of  $9,760;  that  ap- 
pellants at  no  time  signed  such  petition;  that  the  whole 
number  of  resident  land-holders  and  land-owners  severally 
owning  lands  within  two  miles  of  the  proposed  improvement, 
and  whose  lands  were  to  be  and  had  been  assessed  therefor, 
was  two  hundred  and  eighty ;  that,  after  the  viewers  and 
surveyor  had  made  such  as.wwraent  and  filed  their  rejwrt 
thereof  with  the  auditor  of  such  county,  notice  was  given 
by  the  auditor  for  the  hearing  thereof  before' such  board  of 
commissioners,  on  the  16th  day  of  September,  1886;  that, 
on  the  17th  day  of  September,  1886,  such  board  entered 
upon  its  order-book  au  order  that  such  improvement  bo  made, 
ami  confirmed  the  assessments  so  made  upon  the  labds  afore- 
said, in  the  aggregate  sum  of  $9,760,  which  order  remained 
in  force  and  unrevoked;  that,  after  making  such  order,  the 
couuty  board  appointed  ap[«:llee  Pearco  superintendent  of 
the  work  and  improvement ;  that  appellee  Pearce  had  given 
notice  to  let  out  the  work  for  sucli  improvement,  and  was 
letting  such  work  with  the  view  of  making  the  improvement, 
under  the  order  of  the  county  board,  intending  to  issue  cer- 
tificates to  contractors  to  collect  such  assessments  of  said 
land-owners  and  appellants. 

And  appellants  averred  that,  at  and  before  the  time  the 
eounty  board  made  and  entered  upon  its  order-book  such 
order  for  said  improvement,  and  confirmed  such  assessments 
st>  made  as  aforesaid,  such  board  was  notified  and  informed 
by  a  portion  of  such  land-holders  and  owners  that  a  ma- 
jority of  the  resident  land-holders  and  owners,  whose  lands 
were  within  two  miles  of  tlie  proposed  improvement  and 
had  been  assessed  therefor,  had  not  signed  a  petition  praying 
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the  county  board  for  sucli  improveiAent ;  but  witb  such  no- 
tice and  inforniation,  in  utter  disregaixl  of  the  rights  of  ap- 
pellants aud  other  land-holders,  and  in  violation  of  the 
provisions  of  sections  2  and  5  of  the  aforesaid  act,  the  county 
lioard  made  such  order  for  said  improvement  and  confirmed 
said  assessments  as  aforesaid,  and  appointed  such  superin- 
tendent and  ordered  him  to  proceed  with  such  work;  that 
the  taxes  assessed  against  appellants'  lands,  within  two  miles 
of  the  proposed  improvement,  aggregated  the  sum  of  $1,000, 
and  were  liens  and  clouds  upon  their  titles  to  such  lands, 
and,  in  like  manner,  the  lands  of  all  the  land-holders  whose 
lands  wece  within  two  miles  of  the  proposed  improvement, 
and  had  been  assessed  therefor.     Wherefore,  etc. 

The  act  approved  April  8th,  1885,  whereof  mention  is 
made  in  appellants'  complaint  herein,  the  substance  of  which 
we  have  given,  is  entitled  "An  act  concerning  gravel  and 
macadamized  roads."  Acts  of  1885,  p.  162.  The  act  con- 
tains twenty  sections,  the  last  of  which,  section  20,  reads  as 
follows :  "  This  act  is  not  intended  to  repeal  any  law  now  in 
force  for  the  construction  of  gravel  and  macadamized  roads." 
At  the  time  of  the  passage,  approval  and  taking  effect  of  the 
above  entitled  act  of  April  8th,  1885,  the  laws  in  force  "  for 
the  construction  of  gravel  and  macadamized  roads"  were  aa 
act  approved  March  3d,  1877,  entitled  "An  act  authorizing 
boards  of  county  commia-sioners  to  construct  gravel,  macad- 
amized, or  paved  roads,  upon  petition  of  a  majority  of  resi- 
dent land-owners  along  and  adjacent  tothe  line  of  any  road," 
etc.,  and  acts  subsequently  pa.ssed  amendatory  thereof  or 
supplemental  thereto.  Sections  5091  to  5114,  R.  S.  1881, 
and  Acts  of  1883,  p.  121.  From  the  law  in  force  for  the 
construction  of  gravel  and  macadamized  roads,  on  and  be- 
fore the  8th  day  of  April,  1885,  the  above  entitled  act  thea 
approved  differs  in  some  very  material  and  important  par- 
ticulars. What  the  effect  of  this  difference  must  be,  in  any 
case  of  direct  and  positive  conflict  between  the  provisions 
of  the  older  law  and  those  of  the  later  act,  we  need  not  in— 
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^uire  nor  attempt  Ui  determine  in  the  calise  now  before  us. 
It  will  suGBcG  to  say  in  this  connection,  that  in  Robingon  v. 
Rippey,  111  Ind.  112,  in  view  of  the  provisions  of  section 
20,  above  quoted,  of  the  later  act,  it  was  held  by  this  court, 
upon  full  consideration,  that  the  General  Assembly  did  not 
intend,  in  the  enactment  of  the  above  entitled  act  of  April 
8th,  1885,  to  repeal  or  supersede  the  older  law,  then  in  force, 
for  the  construction  of  gravel  and  macadamized  roads,  but 
did  intend  therein  aAd  thereby  to  provide  another  and  an 
additional  mode  or  system  for  the  construction  of  such  roads. 
Board,  etc.,  v.  FuUen,  HI  Ind.  410. 

In  the  case  in  hand,  however,  it  is  shown  by  the  allega- 
tions of  appellants'  complaint  that  the  proceedings  for  the 
construction  of  the  free  gravel  road,  whereof  they  complain, 
were  instituted  before  the  board  of  comnrissioners  of  Morgan 
county  on  the  5th  day  of  June,  1886,  long  after  the  above 
entitled  act  of' April  8th,  1885,  had  taken  efiFect  and  was  in 
force,  and  under  its  provisions.  There  is  no  substantial  dif- 
ference between  the  provisions  of  section  1  of  such  act  and 
those  of  section  5091,  supra.  In  section  2  of  the  later  act 
it  is  provided  as  follows :  "  Upon  the  presentation  to  the 
board  of  commissioners  of  any  county  of  a  petition  stating 
the  kind  of  improvement  prayed  for  and  the  points  between 
which  the  same  is  asked,  signed  by  a  majority  of  the  resi- 
dent land-holders  of  the  county  whose  lands  are  within  two 
miles  of  the  proposed  improvement,  the  said  board  of  com- 
missioners shall  appoint  three  disinterested  freeholders  of  the 
county  as  viewers,"  etc. 

Appellants  claim  that,  under  these  statutory  provisions, 
and  upon  the  averments  of  their  complaint  admitted  to  be 
true  by  appellees'  demurrers,  the  board  of  commissioners  of 
Moi^n  county  did  not  have,  and  could  not  .icquire,  juris- 
diction of  the  petition  of  "Peter  Slaughter  and  seventy-nine 
other  persons  "  mentioned  in  such  complaint.  Therefore,  they 
fiirther  claim  that  all  the  proceedinjrs  and  orders  of  such 
oounty  board,  had  and  made  under  said  petition  for  the  con- 


:6  SUPREME  COURT  OF  INDIANA, 

El/  d  at.  V.  The  Board  of  Comiuissioncrs  of  Morgan  County  tt  aL 


structioQ  of  the  free  gravel  road  tieecribed  in  their  complaint, 
were  so  had  and  made  by  such  county  board  without  juris- 
diction of  the  subject-matter,  and  were  unauthorized  by  law 
and  wholly  void.  Their  course  of  reasoning  is  this;  They 
allege  in  thoir  complaint,  and  appelioes  admit  by  their  de- 
murrers thereto,  that  the  petition  of  Slaughter  and  others 
was  not  signed,  as  the  Ktatute  requires,  "  by  a  majority  of  the 
resident  land-holders  of  the  county  whose  lands  are  within 
two  miles  of  the  proposed  improvement;"  and,  therefore, 
appellants  insist  that  such  petition  was  not  sufficient  to  give 
the  board  of  commissioners  of  Morgan  county  jurisdiction 
of  the  subject-matter  of  such  improvement.  But  the  pres- 
entation of  such  petition  to  tlio  county  board  called  into  ex- 
ercise its  jurisdiction,  and  required  such  board  to  determine 
as  to  the  sufficiency  of  the  petition,  both  in  form  and  sub- 
stance, whether  or  not  it  was  signed  by  a  majority  of  the  res- 
ident land-holders  of  the  county  whose  lands  were  within  two 
miles  of  the  proposed  improvement,  and  every  otter  feet, 
precedent  or  concurrent,  necessary  to  the  granting  of  the 
prayer  of  such  petition.  Million  v.  Board,  etc.,  89  Ind,  5  ; 
Strieby.  Cbx,  111  Ind.  299. 

This  precise  question  was  considered  by  this  court,  with 
especial  reference  to  the  provisions  of  the  above  entitled  act 
of  April  8th,  1885,  in  Robinson  v.  Rtppey,  supra.  The  court 
there  said :  "  It  is  contended  by  appellant's  counsel  that  the 
board  of  commissionei-s  had  no  jurisdiction  of  the  subject- 
matter,  for  the  reason  that  the  petition  was  not  signed  by  the 
requisite  number  of  freeholders.  But  we  think  that  there 
was  ."juch  a  petition  as  invoked  the  jurisdiction  of  the  board, 
and  that,  although  it  may  have  been  defective,  still  the  pro- 
ceedings are  not  void.  The  petition  on  its  face  does  not  re- 
veal the  absence  of  jurisdictional  fecta,  and  no  objection  was 
made  to  it  before  the  board,  so  that  we  think  the  point  now 
made  is  not  maintainable."     See,  also,  the  cases  there  cited. 

The  right,  the  power,  to  hear  and  determine  is  jorisdiction, 
and  this  right  and  power  were  and  are  fully  conferred  upQo 
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any  board  of  commissioners  of  any  county  within  this  State 
in  all  proceedings  under  the  a{<)resaid  act  of  April  8th,  1885, 
for  the  construction  of  gravel  and  macadamized  roads.  This 
ia  so,  even  upon  the  que;^tion  as  to  whether  or  not  the  peti- 
tion presented  to  such  county  board  was  or  is  signed  by  a 
majority  of  the  resident  land-holderB  of  the  county  whose 
lands  were  or  are  within  two  miles  of  the  proposed  improve- 
ment. The  closing  sentence  of  section  2  of  such  act  pre- 
scribes a  rule  for  the  government  of  the  county  board  in  the 
decision  of  this  question,  as  follows  :  "  In  determining  said 
majority,  minor  heirs  shall  not  be  counted  for  or  against  such 
improvement,  unless  represented  by  a  legal  guardian, and  the 
action  of  such  guardian  shall  be  binding  upon  such  minors." 
Now,  for  aught  that  appears  to  the  contrary  in  appellants' 
complaint  herein,  fully  one-half  of  the  280  resident  land- 
holders of  Morgan  county,  as  alleged,  whose  lands  were  within 
two  miles  of  the  proposed  improvement  which  they  sought, 
and  still  are  seeking,  to  enjoin,  were  at  the  time  of  the  pres- 
entation of  the  petition  for  such  improvement,  and  at  the 
time  of  the  hearing  thereof  by  the  county  board,  minor  heirs 
who  were  not  represented  by  any  legal  guanlian.  If  this 
were  so,  and,  as  against  the  apiHiDantH,  we  may  assume  that 
such  was  the  fact,  the  county  board  projierly  refused  to  count 
such  minor  heirs  either  for  or  against  the  proposed  improve- 
ment, and  correctly  decided,  for  aught  that  appellants  have 
shown  to  the  contrary,  that  the  petition  for  such  improve- 
ment was  signed  by  a  majority  of  the  resident  land-holders 
of  the  county  whose  lamis  were  within  two  miles  of  the  im- 
provement prayed  for,  who  were  comj>ctent  under  the  statute 
to  sign  such  petition,  and  whose  names  must  be  counted  for 
or  against  such  improvement"  in  determining  said  majority." 
It  follows,  therefore,  that  if  the  appellanlscould  impeach  the 
proceedings  of  the  county  board,  whereof  they  complain,  in 
this  collateral  suit,  upon  the  alleged  ground  that  the  peti- 
tion was  not  so  signed  by  the  requisite  number  of  land- 
holders as  to  give  the  board  jurisdiction  of  the  subject-matter^ 
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ihey  have  Jailed  to  state  a  cause  of  actioD  in  their  complaint, 
in  this,  that  they  have  wholly  foiled  to  show  by  proper  avei^ 
raents  therein  that  tbe  persons  who  signed  such  petition  were 
not  a  majority  of  the  resident  land-holders  of  Morgan  county, 
who  wer^  competent  under  the  statute  to  sign  such  petition, 
and  who  must  be  counted  either  for  or  against  the  improve- 
ment prayed  for. 

We  must  assume,  in  the  absence  of  any  averment  to  the 
contrary,  that  the  county  board  found  and  determined  tliat  the 
petition  of  "Peter  Slaughter  and  seventy-nine  other  persona" 
for  the  construction  of  the  free  gravel  road  described  in  the 
complaint  herein  was  signed  by  a  majority  of  the  resident  land- 
holders of  the  county  whose  lands  were  within  two  miles  of 
the  proposed  improvement,  and  who  were  otherwise  compe- 
tent under  the  statute  to  sign  such  petition.  It  may  be  that 
the  county  board  erred  in  this  finding  and  decision,  but  the 
board  had  jurisdiction  of  the  question,  and  was  required  and 
empowered  by  the  statute  to  decide  it.  In  such  case,  "the 
decision,  w'hether  right  or  wrong,can  not  be  regarded  as  void, 
but  is  oinding  unless  appealed  from  or  avoided  in  some  legit- 
imate mode.  *  *  *  The  power  to  decide  at  all  necessarily 
carries  with  it  the  power  to  decide  wrong  as  well  as  right." 
Snekon  v.  Stale,  ex  rel.,  16  Ind.  29.  3^llion  v.  Board,  etc., 
»upra  ;  State,  ex  rel.,  v.  Board,  etc.,  101  Ind.  69 ;  Young  v. 
Sellere,  106  Ind.  101. 

If  it  be  conceded,  therefore,  that  the  county  board  erred 
in  deciding  that  the  petition  for  the  construction  of  the  free 
gravel  road,  described  in  the  complaint  herein,  was  signed 
by  a  majority  of  the  land-holders  of  the  county  who  were 
competent  under  the  statute  to  sign  such  petition,  it  can  not 
be  held  in  this  collateral  suit  that  such  erroneous  decision 
of  the  board  was  void,  or  was  sufficient,  of  itself,  to  render 
void  the  subsequent  proceedings  of  the  board  under  such 
petition.  For  any  and  all  errors  in  such  proceedings  of  the 
county  board,  the  above  entitled  act  of  April  8th,  1885, 
affords  a  full,  complete  and  adequate  remedy  to  any  person 


NOVEMBER  TERM,  1887. 


Elf  ee  at.  V.  Tbe  Board  of  Commissioner  of  Morgan  Count}'  et  at. 


aggrieved  thei-eby,  by  providing  for  iCa  appeal  from  such  pro- 
ceedings to  the  circuit  court  of  the  county.  Appellants 
admit  in  their  complaint  that  the  statutory  notice  was  duly 
given  of  the  time  fixed  for  the  hearing  of  such  petition,  and 
of  the  report  of  the  viewers  and  surveyor ;  and  it  may  be 
fairly  assumed,  we  thiuk,  in  the  absence  of  averment  to  the 
contrary,  that  they  had  actual  notice  of  the  pendency  of 
such  petition,  and  of  the  proceedings  of  the  county  board 
thoreou.  It  is  not  shown  by  their  complaint  that  appellants 
remonstratod  against  the  proposed  improvement,  or  resisted 
it  in  any  manner,  before  the  county  board,  although  the  stat- 
ute provides  for  the  trial  by  the  board  of  issues  of  fact ;  nor 
is  it  shown  that  appellants,  or  either  of  them,  ever  appealed 
from  the  proceedings  of  the,  board  to  the  circuit  court  of 
Morgan  county, 

lu  their  complaint  herein,  appellants  collaterally  attack 
the  validity  of  the  proceedings  and  orders  of  the  board  of 
commissioners  of  Morgan  county  for  the  construction  of  the 
free  gravel  road  described  therein.  Such  proceedings  and 
orders,  however  erroneous  they  may  have  been,  were  not 
shown  by  the  averments  of  such  complaint  to  have  been 
void.  As  in  other  cases  of  collateral  attack,  in  the  absence 
of  averment  or  showing  to  the  contrary,  every  reasonable 
presumption  must  be  indulged  here,  in  the  case  now  before 
us,  in  fevor  of  the  regularity,  legality  and  validity  of  such 
proceedings  and  orders  of  the  couijty  board.  This  is  settled 
by  many  decisions  of  this  court.  Exchange  Bank  v.  Ault, 
102  Ind.  322;  Baltimore,  etc.,  R.  R.  Co.  v.  North,  103  Ind. 
486;  Indiana,  etc.,  Co.  v.  Louisville,  eta.,  R.  W.  Co.,  107 
Ind.  301;  Walker  y.  Hill,  111  Ind.  223. 

In  conclusion,  we  are  of  opinion  that  the  court  below  com- 
mitted no  error  in  sustaining  appellees'  demurrers  to  appel- 
lants' complaint  herein. 

The  judgment  is  affirmed,  with  costs. 

Filed  Not.  29, 1R87. 
Vol.  112.— 24 
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No.  12,915. 
Stult9  bt  al.  V.  Bbown,  Administrator. 

Spsoitio  Pbkpormascb. — DeceiUnUf  EtLala. — Admmietraim't  Sale. —  CW 
traeL  —  Vendee'e  Lien— The  Tendee  of  a  purchaser  of  land  from  kd  ad- 
miaiBtrator^  who  has  paid  the  piirch&s^price,  but  received  no  deed,  and 
whose  title  has  been  invalidated  by  n  judgment  setting  aside  the  sale  by 
the  adminiatrator,  can  not  maintain  an  action  for  the  specific  perform- 
ance of  the  contract  of  sale,  but  may  enforce  a  vendee's  lien  agninBt  the 
land  for  the  amount  of  the  purchase-price  paid  by  him,  and  is  entitled 
to  an  order  requiring  the  administrator  to  re.itell  the  land  to  make  as- 
sets for  the  payment  of  his  debt,  in  an  action  brought  for  that  purpose 
and  proceeding  upon  that  theory. 

From  the  Huntingt»n  Circuit  Ooart. 
B.  M.  Oobb,  B.  F.  Ibaeh  and  G.  W.  Stidla,  for  appellants.. 
J.  O.  Branyan,  M.  L.  Spencer  and  W.  A.  Branyan,  for  ap- 
pellee. 

Elliott,  J. — John  Stultswasappointed  the  administrator 
of  the  estate  of  Conrad  Forst,  deceased,  on  the  10th  day  of 
June,  1873.  The  personal  property  of  the  estate  was  insuf- 
ficient to  pay  the  debts,  and  he  petitioned  for  an  order  to  sell 
real  estate.  His  petition  was  granted  and  the  order  made. 
On  this  order  sale  was  made  to  Joseph  Best  for  sixteen  hun- 
dred and  two  dollars ;  this  was  more  than  the  appraised  value 
of  the  land.  Subsequently  the  sale  was  approved  and  the 
deed  confirmed.  The  purchase-money  wa.s  paid  in  full  and 
final  settlement  of  the  estate  was  made.  Afl:er  the  final  set- 
tlement Best  sold  the  land  to  John  Stults,  who  paid  for  it 
the  sum  of  sixteen  hundred  dollars.  Some  time  after  this 
purchase  the  widow  of  Conrad  Forst  brought  an  action  against 
John  Stults,  Joseph  Best,  and  the  heirs  of  Conrad  Foi-st,  de- 
ceased. On  the  trial  of  this  case  it  was  discovered  that  there 
was  some  irregularity  iu  the  proceedings,  and  the  parties 
agreed  that  the  sale  should  be  set  aside,  and  it  was  so  ad- 
judged.    Before  further  proceedings  were  had,  John  Stults^ 
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the  purchaser  from  Joseph  Best,  died,  leaving  as  his  heirs 
these  appellants.  The  appellee  wa**  subst'queiitly  appointed 
administfator  de  bonis  non  of  the  estate  of  Conrad  Forst. 
The  parties  agree  as  to  the  facts,  but  differ  as  to  the  law. 

We  do  Qot  believe  that  the  appellants  have  shown  a  right  to 
a  specific  perforniBiice.  The  judgment  setting  aside  the  sale 
must  be  regarded  as  conclusive.  That  judgment  establishes 
the  invalidity  of  the  sale,  and,  consetjuently,  no  title  flowed 
-from  it.  This  effectually  bars  a  right  to  enforce  specific 
performance. 

A  further  question  remains.  The  fttherof  the  appellants 
paid  sixteen  huudred  dollars  io  good  faith  a^d  in  expecta- 
tion of  securing  title  to  the  land  he  bai^ined  for,  and  this 
money  he  ought  not  to  lose.  This  result  is  forbidden  by 
equity  and  good  conscience.  The  estate  has  this  money,  or 
it  has  been  used  for  its  benefit.  The  title  to  the  land  which 
John  Stults  bargained  for  is  still  in  the  heirs  of  the  decedent, 
and  there  is  no  necessity  for  resorting  to  proceedings  to  com- 
pel creditors  to  refund.  That  probably  could  not  be  done, 
as  there  is  no  warranty  of  title.  The  land,  however,  may 
still  be  made  assets,  if  there  is  a  dcfieioncy  of  personal  prop- 
erty. Under  these  circumstances,  wo  think  the  appollants 
ought  not  to  be  sent  from  the  courts  without  relief,  and  the 
only  debatable  question  that  can  arise  is  as  to  the  nature  of 
the  relief  to  be  awarded.  There  is  a  clear  equitable  right  to 
the  money  paid  by  their  ancestor.  Where  there  is  a  right 
there  is  a  remedy,  and  there  is  one  here.  Where  there  is  a 
clear  equitable  claim  on  land  the  claimant  will  not  be  turned 
away  remediless.  There  is  such  a  thing  as  a  vendee's  lien, 
and  the  appellants  are  entitled  to  it.  This  lien  is  the  creation 
of  courts  of  equity,  and  is  a  beneficent  and  just  one.  Jones 
V.  Frenoh,  92  Ind.  138;  Seller  v.  Lingerman,  24  Ind.  264; 
1  Pomeroy  Eq.  Juris.,  section  167;  3  Id.,  1263;  2  Story 
Eq.  Juris.,  1231 ;  Overton  Liens,  694. 

The  equities  of  a  vendee  who  pays  money  on  a  contract  of 
sale  are  as  strong  as  those  of  a  vendor  who  does  not  receive 
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full  payment  for  tlie  land  he  sells.  The  principle  which  ap- 
plies' in  auch  cases  is  clusely  analogous  to  the  principle  of 
suhrogatioD.  Lowrey  v.  Byera,  80  Ind.  443;  Stovi  v.  i>Mn- 
oan,  87  Ind.  383;  Dunning  w .  Seward,  ^  Ind.  63;  ShoH 
V.  Sears,  93  Ind.  505 ;  Oartia  v.  Gooding,  99  Ind.  45. 

We  have  no  douht  that  the  appellants  are  entitled  to  the 
equitable  lien  of  a  vendee,  but  we  are  not  so  clear  that  their 
petition  proceeds  on  this  theory.  Our  conclusion  is  that  it 
docs  not,  for  there  is  no  averment  that  there  was  any  denial 
of  the  lien,  nor  is  there  any  allegation  that  the  appellee  re- 
fuses to  make  sale  of  the  land ;  on  the  contrary,  the  entire 
frame  of  the  petition  indicates  that  the  claim  which  the  ap- 
pellants assert  is  a  title  to  the  land  sold  under  the  order  ob- 
tained by  John  Stults.  On  this  theory  the  petition  is  not 
good,  and  it  must  fall.  Mescall  v.  Tally,  91  Ind.  96,  and 
cases  cited ;  Gieen  v.  Groves,  109  Ind.  519,  aud  cases  cited  ; 
First  Nat'l  Bank  v.  Root,  107  Ind.  224. 

Tlie  case  is  not  that  of  a  petition  presenting  a  cause  of 
action  eutitiing  the  petitioner  to  some  relief,  but  that  of  a 
petition  claiming  a  relief  of  an  entirely  different  character 
from  that  which  the  general  scope  of  the  pleading  entitles 
the  petitioner  to  receive.  It  is  like  the  case  of  an  absolute 
claim  of  title  where  there  is  nothing  b^it  a  plain  mortgage. 

Upon  a  petition  showing  the  same  &uts  aa  those  stated  in 
the  one  before  us,  and  showing,  in  addition,  a  denial  of  the 
lien  and  a  refusal  to  enforce  it,  the  appellants  would  make  a  • 
prima  fade  case  entitling  them  to  an  order  directing  the  ap- 
pellee to  sell  the  land.  That,  however,  is  not  what  they  do 
here,  for  here  they  assert  a  title  to  the  land  upon  the  sale, 
which  had  been  adjudged  invalid.  If  that  sale  was  not  valid, 
of  course  title  could  not  be  founded  on  it,  although  out  of  it 
might  arise  a  vendee's  lien.  But  it  is  not  a  sale  lo  enforce 
that  lien  that  is  here  demanded ;  on  the  contrary,  the  de- 
mand is  that  the  title  be  put  in  the  appellants  withoat  a  sec- 
ond sale. 

The  case  is  not  at  all  like  Voorhees  v.  U.  8.  Bank,  10  Peters, 
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449,  for  there  the  validity  of  the  sale  yras  not  questioned; 
that  was  conceded,  and  the  only  controversy  was  as  to  the 
authority  to  execute  a  deed  to  a  person  other  than  the  original 
purchaser. 

We  have  no  doubt  that  a  court  having  jurisdiction  of  a 
matter  in  which  a  judicial  sale  is  ordered  may  require  a  deed 
to  be  executed  to  the  person  entitled  to  it.  Rorer  Judicial 
Sales,  section  438.  But  that  rule  can  not  be  of  force  where, 
as  here,  the  sate  upon  which  a  deed  is  demanded  lias  been 
conclusively  adjudged  invalid. 

Judgment  affirmed. 

Filed  Not.  29, 1887. 
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Ford  v.  The  State. 

Cbdcinal  Law. — Iitdielmeni. — JUotiim  to  Qiuak.—Molloa  in  Airtel. —  Orand 
Jury. — PUa. — A  motion  to  qunali  or  in  arrest  o(  jiidftment  reaches  onlv 
the  indiclment,  and  raises  no  question  as  to  the  qualifications  or  em- 
panelment  of  the  grand  jury,  or  as  to  whether  tlie  indictment  was  prop- 
erly returned.     These  question!i  must  be  raised  by  plea. 

Sake. — Oram!  JuTy.—-Rtcord  0/  Empaaelmcnl. — S^Jtirirari/  of. — For  record 
which,  it  is  held,  sufficiently  bliows  that  the  grand  jury  was  leBally  con- 
stituted,, and  llio  indictment  properly  returned,  vfv  ojiininn. 

Sane. — ^rwwi. — IndidrtuTil. —  Unrerlninly. — ■Shi'ji/hmit'. — An  indictment  for 
arson,  which  describes  the  property  alleged  to  have  \n\<n  hnriied  n"  a 
"raill-house,"  is  in  that  res|>ect  not  bad  for  uncertainly ;  and  the  further 
averment  tliat  the  mili-hoiwe  was  personal  properly  niiiy  be  treated  as 
surplusage,  and  doea  not  affect  the  indictment  one  way  or  the  other. 

Sake. —  Variance. — Where,  in  a  prosecution  for  arson,  the  indictment  aver- 
red that  the  property  burned  was  a  mlU-hoiise,  which  was  pecsonal 
property,  and  the  evidence  showed  the  building  to  have  been  real  estate 
and  that  it  waa  a  grbt-mill  or  mill  buildiog,  the  variance,  if  any,  is 
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Sahe. — Cbn^nraeg. — Evidence. — Dtelaralioiu  qf  Co-lM/eadani. — DeclaratioDs 
or  threats  made  bj  ■  co-defeDdant,  Dot  on  trial,  iu  the  absence  uf  the 
defendant,  long  b«fore  the  com  miiiBion  of  the  crime  cliarf^,  and  before 
the  period  at  wtiicli  it  is  claimed  a  coDspirucy  was  formed  lookiDg  to 
ila  commissiun,  are  cot  admiasible  Id  evidence. 

Same. — Evideiu!*. — Q/minitTiicalion  o/'  T/irtatt, — Id  a  trial  for  arson  the  ad- 
miKsion  of  evidence  that  threats  made  bj  a  defendant,  not  on  trial,  bad 
been  communicated  to  the  owner  of  the  propenj  alleged  to  have  beeD 
burned,  is  erroneous.  ^ 

Sake. —  Witnea. — Crof-Eauaiaation. — Collaieral  (^ueOioru, — Jnleral  or  Boa- 
tUUy  0/  WUnea. — CoiUnuiictura. — Where  a  witness  i>i  croM-eia mined  on 
a  matter  collateral  to  the  issues,  hU  answer  can  not  be  subHcquentlj 
contradicted  by  the  party  putting  the  question;  yet,  where  the  queaiiuD 
on  cross-examination  goes  to  the  intttresc  of  the  witness  or  his  hostility 
to  one  of  the  parties,  and  he  denies  such  interest  or  hostility,  he  may 
be  contradicted  by  evidence  of   his  own  statements,  or  other  impli- 

Sahb. — Where,  in  a  trial  for  arson,  a  witness  on  cross-examination  denies 
having  made  hostile  declarations  concerning  the  owner  of  the  property 
alleged  to  have  been  burned,  it  is  competent  for  the  cross-examining 
party  to  introduce  evidence  that  such  declarations  were  made. 

From  the  Hamilton  Circuit  Court- 

a  L.  Henry,  H.  C.  Ryan,  W.  B.  Pierae  and  C  B.  Gerard, 
for  appellant. 

J.  F.  Neal,  Prosecuting  Attorney,  if.  8.  Robinson  and  J. 
W.  LoveU,  for  the  State. 

ZoLLABS,  J. — Appellant  was  joiotly  indicted  in  the  Madi- 
son Circuit  Court  with  John  Cottrell  and  James  T.  Ford. 
Id  the  first  count  of  the  indictment,  the  three  parties  are 
charged  with  the  burning  of  a  mill,  the  property  of  James 
and  "William  Woodward.  In  the  second  count,  Cottrell  ia 
chai^d  with  burning  the  mill,  and  the  Fords  are  charged 
as  accessories  before  the  fact. 

Upon  a  change  of  venue,  appellant  vras  tried  and  con- 
victed in  the  Hamilton  Circuit  Court.  He  questioned  the 
sufficiency  of  the  indictment  by  a  motion  to  quash,  and  by 
a  motion  in  arrest  of  judgment.  He  assigns  as  errors  in  this 
court  the  overruling  of  those  motions  and  the  overruling  of 
his  motion  for  a  nciv  trial. 
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Under  those  assigament!),  lie  makes  the  points  that  the 
record  does  Dot  show  that  the  iodictmeat  wa$  returned  by 
the  grand  jury  into  open  court,  aud  that  it  does  not  show 
that  the  grand  jury  was  legally  constituted. 

There  are  two  sufficiout  answers  to  the  points  thus  made. 
In  the  first  place,  the  record  sufficiently  shows  both  facts 
which  appellant  contends  it  does  not  show ;  and  in  the  sec- 
ond place,  the  questions  which  he  seeks  to  make  are  not  so 
presented  by  the  record  as  to  be  available  here.  Following 
the  title  of  the  cause,  which  is  as  follows, 

State  OP  Indiana 

John  Cottkell,       \  No.  685, 

Geokgb  Ford, 

James  T.  Ford. 
and  other  entries,  there  is  this  statement  in  the  record :  "And 
be  it  further  remembered  that  afterward,  to  wit,  on  the  20th 
day  of  October,  1886,  tlic  same  being  the  9th  judicial  day 
of  the  October  term  of  tlie  Madison  Circuit  Court,  *  *  the 
following  proceedings  were  had  in  said  cause,  to  wit:  Come 
now  the  grand  jury  in  charge  of  their  bailiff,  and  all  being 
present,  they  find,  render  and  return  as  true  bills  of  indict- 
ment, properly  signed  by  David  W.  Wood,  prosecuting  at- 
torney of  the  24th  judicial  circuit,  Indiana,  and  endorsed 
by  William  Roach,  foreman  of  said  grand  jury,  bills  of  in- 
dictment which  are  marked  filed  this  20th  day  of  October, 
1886,  Charles  A.  Henderson,  clerk,  and  numbered  681  to 
686  inclusive;  and  said  grand  jury- also  recommended  that 
B,  Seward,  now  in  jail,  charged  with  a,ssault  and  battery 
with  intent  to  kill,  be  discharged.  And  the  court,  being  well . 
advised  in  the  premises,  orders  said  B.  Seward  to  be  "released 
and  discharged  from  the  county  jail,  *  *  *  and  the  grand 
jury  retire  for  further  deliberation." 

Upon  the  same  day,  and  without  any  question  as  to  the 
proper  return  of  the  indictment,  appellant,  as  shown  by  the 
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same  entry  of  the  court's  proceedings,  procured  a  change  of 
,  venue  of  the  cause  fi-om  the  county. 

With  the  presumptions  that  are  indulged  in  favor  of  the 
regularity  of  legal  proceedings,  the  foregoing  shows,  in  an 
entirely  sufficient  and  satisfactory  manner,  that  the  indictment 
was  returned  into  open  court. 

The  certificate  of  the  clerk  of  the  Madison  Circuit  Court 
shows  that  he  forwarded  to  the  clerk  of  the  Hamilton  Circuit 
Court  the  proper  transcript  of  the  proceedings  in  the  cause 
in  the  Madison  Circuit  Court,  and,  also,  the  original  indict- 
ment and  papers  in  the  cause  against  appellant. 

The  record  also  shows  that  the  clerk  of  the  Hamilton  Cir- 
cuit Court  filed  the  indictment  in  his  office  on  the  9th  day  of 
November,  1886,  and  endorsed  that  filing  on  the  back  of  the 
indictment. 

A  copy  of  the  indictment  thus  forwarded  and  filed,  and 
upon  which  appellant  was  tried,  is  set  out  in  the  record. 
Upon  the  back  of  it  is  the  number  685,  and  the  file-mark  as 
of  Oct,  20th,  1886,  in  open  court,  by  the  clerk  of  the  Madison 
Circuit  Court,  etc. 

The  indictment,  amongst  other  things,  contains  this :  "  The 
grand  jury  within  and  for  the  county  of  Madison  and  State 
of  Indiana,  duly  and  legally  empanelled,  charged  and  sworn 
to  inquire  into  all  felonies,"  etc. 

It  is  well  settled  that  this  court  will  indulge  all  reasonable 
presumptions  in  favor  of  the  regularity  and  validity  of  pro- 
ceedings in  the  lower  courts,  and  will  not  reverse  ajudgment 
unless  the  record  affirmalivelyshows  that  material  errors  in- 
tervened in  such  proceedings.  Indulging  that  presumption, 
and  acting  upon  that  rule,  it  must  be  held  that  it  sufficiently 
appears  from  the  record  here  that  the  indictment  was  found 
and  returned  by  a  legal  and  duly  qualified  grand  jury. 

The  following,  amongst  other  cases  that  might  be  cited, 
fully  sustain  our  conclusions  here,  and  thus  far  stated  :  Uof- 
loway  V.  State,  53  Ind.  5-54 ;  Bailey  v.  State,  39  Ind.  438  ; 
Willey  V.  State,  46  Ind.  363;  Long  v.  State,  46  Ind.  582; 
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Fomrs  v.  State,  87  lod.  144;  Stout  v.  State,  93  lod.  150; 
Henning  v.  fiHofe,  106  Ind.  386 ;  Epps  v.  State,  102  lad.  539  ; 
Oine  V.  Lindney,  1 10,Ind.  337.  ' 

In  some  of  our  cases,  especially  in  some  of  the  earlier 
cases,  it  was  held  that  a  motion  to  quash  an  indictment,  or  a 
motion  in  arrest  of  judgment,  should  be  sustained  where  the 
record  does  not  show  the  i-eturn  of  the  indictment  into  open 
court  by  a  competent  graad  jury,  duly  empanelled.  But  in 
the  later,  and,  we  think,  the  better  considered  cases,  it  has 
been  held  that  a  motion  to  quash  or  a  motion  in  arrest  of 
judgment  reaches  the  indictment,  and  nothing  more,  and  that 
if  the  defendant  seeks  to  make  any  question  as  to  the  quali- 
fication of  the  grand  jury,  or  any  member  of  the  panel,  or 
any  question  as  to  whether  the  grand  jury  was  properly  em- 
panelled, or  aa  to  whether  the  indictment  was  properly  re- 
turned into  open  court,  be  must  do  so  by  a  proper  plea,  and 
that  he  can  not  reach  those  questions  by  a  motion  to  quash 
the  indictment  or  in  arrest  of  judgment.*  Padgett  v.  State, 
103  Ind.  550  ;  Matkis  v.  StaU,  94  Ind.  562;  WiUa  v.  State, 
69  Ind.  286.  See,  also,  Willcy  v.  State,  supra;  Bell  v.  State, 
42  Ind,  335,  and  cases  there  cit«d. 

Our  statute  provides  that  no  indictment  shall  be  deemed 
invalid,  or  quashed,  for  certain  defects,  amongst  which  is, 
for  an  omission  to  allege  that  the  grand  jury  were  empanelled, 
sworn  or  charged,     R.  S.  1881,  section  1756. 

In  section  1759,  the  causes  for  which  an  indictment  may 
be  quashed  are  stated,  but  none  of  them  refer  to  the  empan- 
elling or  qualification  of  the  grand  jury,  or  the  returning  of 
the  indictment  into  court. 

Tiie  statute  creating  and  defining  the  crime  of  arson  pro- 
■^ides.that  "Whoever  wilfully  and  maliciously  burns  or 
attempts  to  bum  any  dwelling-house  or  other  building, 
finished  or  unfinished,  occupied  or  unoccupied,  whether  the 
building  be  used  or  intended  for  a  dwelling-house  or  for 
any  other  purpose,  *  *  *  being  the  property  of  another, 
*  *  *  is  guilty  of  arson,"  etc. 
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The  indictment  ebarges  the  burning  of  a  "certain  mill- 
house,  being  then  and  there  of  the  value  of  ten  thousand 
doUat's,  and  being  then  and  there  the  personal  property  of 
other  persons,  to  wit,  the  property  of  Jamea  R.  Woodward 
and  Wiliiam  Woodward." 

It  is  contended  by  appellant,  that  the  description  of  the 
property  burned  as  a  "  mill-liouse"  is  not  sufficiently  cer- 
tain, and  that  the  indictment  should  have  been  quashed  for 
uncertainty. 

While  the  indictment  is  not  so  certain  in  the  description 
of  the  property  burned  as  it  might  have  been  made,  we  do 
not  think  that  the  uncertainty  is  such  as  would  justify  the 
court  in  quashing  it. 

In  passing  upon  indictments,  the  courts  of  this  State  are 
to  keep  in  view  our  statutes  which  are  intended  to  dispense 
with  many  of  the  technical  rules  of  the  common  law  in 
criminal  procedure. 

Section  1755  pfovides,  amongst  otlier  things,  that  an  in- 
dictment is  sufficient  if  the  offeree  is  clearly  set  forth  in 
plain  and  concise  language,  and  with  such  a  degree  of  cer- 
tainty that  the  court  may  pronounce  judgment,  upon  a  con- 
viction, acconling  to  the  right  of  the  case. 

Section  1756  provides  that  an  indictment  shall  not  be 
quashed  for  certain  defects  specified,  amongst  which  is,  "  For 
any  other  defect  or  imperfection  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant  upon 
the  merits." 

"  Mill-house  "  is  not  the  most  happy  description  of  a  build- 
ing enclosing  mill  machinery,  or  used  for  milling  purposes, 
but  any  one  understands  from  that  description  that  such  a 
building  is  meant.  The  word  "  house  "  clearly  means  a  build- 
ing, in  the  ordinary  ase  of  the  word,  and  such  building  or 
house  is  not  necessarily  the  habitation  of  man  or  beast. 
There  are  slaughter-houses,  packing-houses,  smoke-houses, 
etc.,  indicating  houses  in  which  animals  are  slaughtered, 
meats   packed   and  smoked,  etc.     So,  a  "  mill-house,"  we 
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think,  would  readily  be  understood  to  be  a  building  or  house 
used  for  milling  purposes.  -See  Dugk  v.  State,  100  Ind.  259. 

A  "mill-house"  may,  or  it  may  not,  be  personal  property. 
The  statement  in  the  indictment  that  the  "  mill-house  "  is  the 
personal  property  of  Woodward  ia  a  conclusion  of  law,  rather 
than  the  statement  of  a  fact,  and,  for  that  reason,  may  be  re- 
garded as  surplusage,  not  affecting  the  indictment  one  way 
or  the  other.  Section  1756,  supra;  State  v.  McDonald,  IOC 
Ind.  233.  And  even  though  the  property,'the  mill-house, 
may  have  been  shown  by  the  evidence,  as  contended  by  ap- 
pellant, to  be  real  estate,  that  did  not  constitute  a  fatal  vari- 
ance. Nor  id  it  a  fatal  variance  that  the  evidence  shows 
that  the  property  burned  was  a  grist-mill  or  mill  bnildiug. 
The  bnilding  was  a  mill-house,  as  well  as  a  grist-mill  or 
mill  building. 

LoDgacker,  one  of  the  State's  witnesses,  having  testified 
that  in  the  fall  of  1884  he  had  conversations  with  James 
T.  Ford,  one  of  the  parties  jointly  indicted  with  appellant, 
was  allowed  to  give  the  same  over  appellant's  objection. 
The  witness  stated,  in  substance,  that  on  one  occasion,  when 
he  and  James  T.  were  standing  in  front  of  the  mill  of  James 
Ford,  father  of  James  T.  and  uncle  of  appellant,  and  in  a 
conversation  aboutthe  Woodward  mill  having  all  the  custom, 
James  T.  said  that  that  mill  would  not  always  be  in  the  way. 
And  in  another  convei'satiou  about  the  same  time,  in  the 
engine-house  of  his  father's  mill,  where  the  witness  was  at 
work  as  engineer,  James  T,  asked  him  what  effect  the  burn- 
ing of  the  mill  would  have  on  the  engine  and  machinery. 

Hart,  another  of  the  State's  witnesses,  having  also  testified 
that  he  had  a  conversation  with  James  T.  Foi-d  near  a  year 
prior  to  the  burning  of  the  Woodward  mill,  was  allowed  to 
give  it,  over  appellant's  objection.  The  witness  stated,  in 
substance,  that  he  was  working  at  the  Ford  mill;  that  on 
one  occasion  James  T.,  after  a  negotiation  for  a  load  of  wheat, 
went  into  the  mill  where  the  witness  was,  and,  with  an  oath. 
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declared  that  he  would  stop  the  Woodwards  buying  wbeat^ 
and  that  their  mill  would  he  in  ashes  iaside  of  a  year. 

It  will  be  observed  that  the  conversations  detailed  by 
Longacker  occurred  near  two  years  prior  to  the  burniog  of 
the  Woodward  mill,  and  that  detailed  by  Hart  about  one 
year  prior  to  that  burning. 

It  will  be  observed,  also,  that  the  statements  by  James  T., 
as  detailed  by  the  witnesses,  consist  of  individual  inquiries 
and  threats.  Neither  appellant  nor  Cottrell,  jointly  indicted 
with  him  and  James  T.,  was  present  at  the  conversations  be- 
tween the  witnesses  and  James  T.  It  is  not  claimed  that 
Cottrell  at  any  time  had  any  conversation  or  commuDicatinn 
of  any  sort  with  James  T.  in  relation  to  the  burning  of  the 
Woodward  mill.  Nor  is  it  claimed  that  he  ever  heard  of 
the  conversations  and  threats  detailed  by  the  witnesses,  or  that 
he  had  any  knowledge  of  any  purpose  or  desire  on  the  part 
of  James  T.,  aa  connected  with  the  Woodward  mill,  if  he 
had  any,  except  as  he  claims  to  have  heard  from  appellant 
a  few  days  before  the  burning  of  the  mill  in  August,  1886. 
His  first  acquaintance  with  appellant  was  in  the  winter  or 
spring  preceding  the  burning  of  the  mill. 

Appellant  returned  to  the  neighborhood  to  live  about 
April,  1886.  It  is  conceded,  or  at  least  not  questioned,  that 
for  several  years  prior  to  that  time  he  had  been  away,  follow- 
ing his  occupation  as  railroad  engineer. 

It  is  claimed  on  the  one  hand  by  the  State,  that  Cottrell's 
testimony  is  corroborated,  and  on  the  other  hand  by  appellant, 
that  it  is  not  only  not  corroborated,  but  at  many  points 
weakened  and  destroyed.  For  the  present  purpose  it  is  su  ffi- 
cient  to  say  that,  whether  corroborated  or  not,  Cottrell  is  the 
one  witness  upon  whose  testimony  appellant's  conviction 
rests.  Cottrell  alone  burned  the  mill.  On  the  night  it  was 
burned  James  T.  Ford  was  at  home  with  his  &mily,  and  ap- 
pellant was  in  Indianapolis. 

Cottrell's  statement  is,  that  appellant  induced  and  hired 
him  to  bum  the  mill,  saying,  in  some  of  the  first  interviews^ 
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"  that  if  he  would  do  so,  he,  appellant,  would  procure  for  him 
■fifty  dollars  from  James  T.  Ford;  that,  shortly  afterwards, 
appellaut  informed  him  that  he  could  not  get  so  much  as 
fifty  dollars,  and  gave  him  a  small  sum,  and  promised  to  take 
him  to  Texas  aqd  proeurcfor  him  a  position  on  a  railroad. 

The  conversations  detailed  by  Cottrell  as  having  taken  place 
between  him  and  appellant  were  had  hut  a  few  days  prior  to 
the  burning  of  the  mill.  According  to  his  statements,  he 
had  no  thought  of  burning  the  mill  prior  to  the  propositions 
thus  made  by  appellant.  If  then,  prior  to  that  time,  there 
was  any  scheme  to  burn  the  mill,  Cottrell,  according  to  his 
statement,  was  not  connected  with  it. 

As  we  have  said,  there  is  no  claim  that  appellant  was  pres- 
ent when  the  .statements  and  threats,  as  detailed  by  Long- 
acker  and  Hart,  were  made  by  James  T.  Ford. 

There  is  no  evidence  of  any  concert  of  action  on  the  part 
of  appellant  and  James  T.  Ford,  nor  of  any  agreement  or 
conspiracy  between  them  to  burn  the  mill,  or  to  procure  it 
to  be  burned,  at  the  time,  or  at  all  near  the  time,  when  the 
statements  and  threats  were  made  by  James  T.  Ford,  as 
iletailed  by  Longacker  and  Hart. 

As  we  understand  the  argument  of  counsel  for  the  State, 
it  is  not  claimed  that  the  evidence  in  any  way  connects  ap- 
pellant with  any  scheme  to  burn  the  mill  at  the  lime  those 
statements  were  made  by  James  T.  Ford,  or  in  any  way 
shows  that,  at  that  time,  he  had  hny  knowledge  of  any  such 
scheme,  if  any  exbted. 

It  may  be  conceded,  that,  by  the  testimony  of  Cottrell,  it 
is  shown, ^mo /acie,  as  against  appellant,  that  some  time 
prior  to  the  burning  of  the  mil!,  but  months,  and  in  one 
instance  more  than  a  year,  subsequent  to  the  Btatcments  by 
James  T.,  as  detailed  by  the  witnesses,  appellant  and  James 
T.  confederated  together  to  burn  or  to  procure  the  burning 
of  the  mill.  With  that  concession,  the  question  is,  are  those 
declarations  by  James  T.,  in  the  absence  of  appellant,  com- 
petent evidence  against  him  upon  his  separate  trial? 
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It  is  settled,  that  wheii  a  ouDspiracy  is  once  established, 
and  until  the  ctiasaminatioD  of  the  object  iv  view,  if  the 
conspiracy  last  that  loug,  every  act  and  declaration  of  one 
conspirator  in  pursuance  of  the  original  concerted  plan,  and 
in  reference  to  and  iu  furtherance  of  the  common  object, 
even  in  the  absence  of  the  others,  ia,  iu  contemplation  of 
law,  the  act  and  declaration  of  them  all,  and  is,  therefore, 
original  evidence  against  each.  All  are  deemed  to  assent  to 
or  commend  what  is  said  or  done  by  any  one  in  furtherance 
of  the  common  object. 

It  has  been  said,  and  correctly,  too,  that  the  principle  on 
which  the  aets  and  declarations  of  other  conspirators,  and 
acts  done  at  different  times,  are  admitted  in  evidence  against 
the  persons  prosecuted  is,  that,  by  the  act  of  conspiring  to- 
gether, the  conspirators  have  jointly  assumed  to  themselves, 
as  a  body,  the  attribute  of  individuality,  so  tar  as  regards 
the  prosecution  of  the  common  design,  thus  rendering  what- 
ever is  done  or  said  by  any  one,  in  furtherance  of  that 
design,  a  part  of  the  res  gestae,  and,  therefore,  the  act  of  all; 
that  it  is  the  same  principle  of  identity  with  each  other  that 
goyerns  in  regard  to  the  acts  and  admissions  of  agents,  when 
offered  in  evidence  against  their  principals,  and  of  partners, 
as  against  the  partnership.  Nevill  v.  State,  60  Ind.  308; 
Hogue  v.  McCUntovfc,  76  Ind.  205;  Wiley  v.  Slate,  52  Ind. 
475 ;  Smith  v.  Freeman,  71  Ind.  85 ;  Caldwell  v.  Willtama,  1 
Ind.  405;  Wharton  Crim.  Ev.,  section  698;  1  Bishop  Grim. 
Proe.,  section  1248;  Roscoe  Crim.  Ev.  414;  Abbott  Trial 
Ev.  190;  3  Greenl.  Ev.,  section  94;  1  Greenl.  Ev.,  section 
111;  -SKnte  v.  XarHn,  49  N.  H.  39. 

The  evidence  of  the  declarations  of  James  T.  Ford  does 
not  come  within  the  rule  as  above  stated,  nor  within  the  spirit 
of  it,  and  we  think  should  not  have  been  admitted.  In  the 
first  place,  the  gravamen  of  the  ofience  charged  is  not  a  con- 
spiracy. See  ^rovi  v.  Pachard,  76  Maine,  148 ;  State  v.  Larkin, 
supra.  In  the  next  place,  some  of  the  declaratiooa  were  made 
months,  and  some  of  them  more  than  a  year,  before  it  is 


NOVEMBER  TERM,  1887. 


Ford  V.  The  Slate. 


claimed  that  appellant  bad  anything  to  do  with  any  scheme 
lo  bura  the  mill. 

At  the  time  they  were  noade  there  was  no  conspiracy,  un- 
less it  be  said  that  James  T.  conspired  with  himseli.  And, 
further,  the  declarations  were  but  mere  threats.  They  were 
not  so  connected  with  the  burning  of  the  mill  in  time  and 
character  as  properly  to  be  said  to  be  a  part  of  the  res  gestae. 

Without  committing  this  court  to  all  that  is  said  in  those 
cases,  we  cite  in  this  connection  FouU  v.  ^ate,  7  Ohio  St. 
471 ;  Wiltm  v.  People,  94  111.  299-;  Cox  v.  State,  8  Tex. 
App.  254  (303) ;  Bump  Fraudulent  Conveyances,  683. 

If  it  be  said  that  such  evidence  is  competent  for  the  pui^ 
pose  of  proving  a  conspiracy,  it  may  be  answered  that  what- . 
ever  weight  it  might  have  in  that  regard  here,  it  would  also 
have  in  connecting  appellant  with  that  conspiracy,  because 
there  is  no  claim  that  there  was  any  conspiracy  except  as  be- 
tween him  and  James  T.  Ford,  It  is  settled  everywhere,  that 
one  person  can  not  be  connected  with  a  conspiracy  by  the 
(^larations  of  another,  and  that  declarations  are  incompetent 
for  that  purpose.  Wolfe  v.  Pugh,  101  Ind.  293  (306) ;  Ab- 
bott Trial  Ev.  191 ;  United  Stales  v.  McKee,  3  Cent.  L.  J. 
95;  United  States  v.  Babcock,  3  Cent.  L.  J.  143;  2  Whart. 
Ev.,  sections  1183,  1206. 

James  Woodwai'd,  one  of  the  owners  of  the  property 
burned,  was  called  as  a  witness  for  the  State,  and,  over  appel- 
lant's objection,  was  allowed  to  state  that  in  the  spring  of 
1886,  and  prior  thereto,  Emanuel  Hart  notified  him  of  threats 
made  by  James  T.  Ford. 

We  know  of  no  principle  of  the  lawthat  will  sanction  the 
admission  of  that  evidence.      It  was  clearly  erroneous. 

James  Foi-d,  an  uncle  of  appellant,  and  father  of  James  T. 
Ford,  jointly  indicted  with  apjiellant,  was  a  witness  for  ap- 
pellant. On  cross-examination  counsel  for  the  State  asked 
him,  in  substance,  if  he  had  not,  in  a  conversation  with  Peter 
Miller  at  his  mill,  two  years  prior  to  the  trial,  in  speaking  of 
the  competition  between  bis  mill  and  the  Woodward  mill. 
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said  that  the  Woodward  mill  would  not  do  much  harm ;  that 
in  two  years  it  would  sell  for  old  iron.  Aud,  further,  if  he 
did  not,  in  a  conversation  at  his  mill  shortly  afVer  it  wa's 
started  in  business,  and  in  tlie  presence  of  Walter  Gross,  say 
that  the  Woodward  hoys  would  be  glad  to  sell  their  mill  for 
old  iron  inside  of  two  years. 

Over  appellant's  objections  and  exceptions,  the  questions 
were  allowed,  and  the  witness  directed  to  answer.  He  an- 
swered each  in  the  negative.  The  State  called  Miller  and 
Gros.'j,  and,  over  appcHant's  objection,  they  were  allowed  to, 
and  did,  testify  that  the  witness,  James  Ford,  made  the  state- 
ments which  the  questions  to  him  indicate,  and  which  he 
denied  having  made. 

The  general  rule,  as  approved  by  this  court  and  the  au- 
thorities elsewhere,  is,  that  when  a  witness  is  cross-examined 
on  a  matter  collateral  to  the  issues,  his  answer  can  not  be 
subsequently  contradicted  by  the  party  putting  the  question. 

The  test  of  whether  a  fact  inquired  of  on  cross-examina- 
tion is  collateral,  it  has  been  said,  is  this:  Would  the  cros»- 
cxamining  party  be  entitled  to  prove  it  as  a  part  of  his  case 
tending  to  establish  his  plea?  Wharton  Grim.  Ev.,  section 
484;  Welch  v.  f^afe,  104  Ind.  347.  See,  also,  a"(y  of  South 
Bend  v.  Hardy,  98  Ind.  577. 

The  rule  and  test  above  stated,  however,  have  not  been  so 
applied  as  to  .exclude  a  cross-examination  as  to  the  interest 
of  the  witness  in  the  case,  or  his  hostility  to  one  of  the  pai^ 
ties.  If,  on  such  cross-examination,  the  witness  denies  such 
interest  or  hostility,  he  may  be  contradicted  by  evidence  of 
his  own  statements,  or  other  implicative  acts.  Wharton 
Grim.  Ev.,  section  484;  8coU  v.  Stale,  64  Ind.  400;  Johnson 
v.  Wiley,  74  Ind.  233.  See,  also,  Stone  v.  State,  ex  rel,  97 
Ind.  345 ;  Roscoe  Grim.  Ev.  102 ;  S-'arks  v.  People,  5  Denio, 
106 ;  Newton  v.  Harris,  6  N.  Y.  346. 

In  the  ease  before  us,  the  Woodwards  are  not  parties  to 
the  prosecution,  hut  we  think  that,  as.  the  owners  of  the 
property  burned,  they  have  such  a  relation  to  the  prosecu- 
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tion  as  to  bring  the  case  withia  the  spirit  of  the  rule  and 
reader  the  eross-examiuation  of  the  witness  James  Ford  aod 
the  test-imoay  of  Miller  and  Gross  competent.  That  testi- 
mony tends  to  show  that  the  witness  James  Ford  was  hos- 
tile to  the  Woodwards,  and  thus,  within  the  spirit  of  the 
rule,  tends  to  show  that  he  is  not  an  impartial  witness.  How 
ranch  weight  should  be  attached  to  that  testimony  is  another 
question,  and  one  for  the  jury.  We  are  dealing  with  its 
competency  simply,  and  not  with  its  weight. 

It  is  claimed  by  counsel  for  the  State,  that  whatever  errors 
may  have  intervened  are  harmless  ones,  and  that,  therefore, 
the  judgment  should  be  affirmed.  Au  examination  of  the 
questions,  and  of  the  record,  has  led  us  to  a  difierent  con- 
clusion. 

Questions  other  than  those  here  decided  are  discussed  by 
counsel.  We  have  deci^lcd  those  which,  in  our  Judgment, 
may  arise  again  upon  a  re-trial  of  the  cause. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  the  court  below  to  grant  a  new  trial.  The 
clerk  will  make  the  proper  order  for  the  return  of  appellant 
to  the  custody  of  the  sheriflf"  of  Hamilton  county. 

FUed  Nov.  29, 1887. 


No.  12,467. 

Obeoory,  Admin  ibtbator,  v.  The  Cleveland,  Columbus, 
Cincinnati  and  Indianapolis  Railroad  Company. 

Ne(iu6BHCS. —  Wti/at  Lgury.— Complaint. — A  complaint  to  reooTer  dam- 
ages for  an  injury  ehoutd  proceed  upon  a  definite  theory,  either  for  a 
wilful  injury  or  for  one  caused  by  negligence,  and  it  will  be  judged 
from  iti  general  scope  and  tenor. 

Vol..  H2.— 2o 


19 

m 

HI 

1« 

ur-m 

IS* 

u 

3 

WW 

386  SUPREME  COURT  OF  INDIANA, 

Gregory,  Admioi^trutor,  r.  Tha  C,  C,  C.  and  I.  Bailrotul  Comp&Djr. 

Samr. — S^iaiey  of  Camplaiia  for  WUfuL  Tiyiuy. — A  complsiot  to  recover 
damaK^  for  a  wilful  injury  must  sliov  that  the  injurious  act  wu  pur- 
poselj  or  intentionally  committed,  witli  the  intent  wilfully  and  pur- 
posely to  inflict  the  injury  complained  of. 

Sakb. — InleaL — Emdeaix. — The  unlawful  intent  maybe  shown  by  direct 
evidence,  or  it  may  be  inferred  from  conduct  which  shows  a  reckless  dis- 
Tegard  of  consequences  and  a  willingness  to  inSict  injury,  bj  pnrposelj 
and  voluntarily  doing  an  act  with  knowledge  that  gome  one  is  uncon- 
sciously or  unavoidably  in  a  situation  to  be  injured  thereby. 

SAJt^—Verdiet.—  Wlien  Couri  May  Direct.— II  the  plain ti9''s  evidence,  with. 
all  the  legitimate  inferences  which  a  jury  might  reasonably  draw  from 
it,  is  insulScient  to  sustain  a  verdict  in  his  favor,  the  court  may  direct 
a  verdict  for  the  defendant  without  subioitting  the  evidence  to  tbe  jury. 

From  the  MarioD  Superior  Court-. 

J.  W,  Gordon,  L.  0.  Bailey,  R.  N.  Lamb  and  A.  L.  Maeon, 
for  appellant. 

A.  a  Harris,  W.  H.  Calkim  and  H.  H.  Poppldon,  for 
appellee. 

Mitchell,  C.  J. — Joseph  W.  Gregory,  as  administrator 
of  the  estate  of  Ida  M.  Scnnctt,  deceased,  brought  this  ac- 
tion against  the  Cleveland,  Columbus,  Cincinnati  and  Indian- 
apolis Railroad  Company  to  recover  damages  for  wrongfully 
causing  the  death  of  his  intestate. 

The  first  paragraph  of  the  complaint  charges,  in  substance, 
that  the  railway  company,  on  tlie  13tli  day  of  February,  1882, 
within  the  city  of  Indianapolis,  "  did  so  manage,  control  and 
operate  her  said  trains,  recklessly,  with  gro.ss  negligence,  with- 
out regard  to  consequences,  and  with  fatal  and  inexcusable 
heedlessness,  as  to  run  one  of  her  said  trains  upon  plaintiff's 
decedent  with  great  force,"  whereby  the  said  decedent  was 
killed  without  any  fault  on  her  part. 

The  second  paragraph  charges  that  the  railway  company, 
on  the  date  mentioned,  operated  its  traibe  "with  such  gross 
negligence,  recklessness  and  inexcusable  disregard  of  conse* 
quences,  and  wilful  misconduct,  as  to  oegligcntly,  wantonly 
and  wilfully  cause  or  allow  the  tender  attached  to  one  of  its 
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trains  to  strike  the  persoo  of  said  decedent  with  great  force 
and  &tal  violence,"  thereby  causing  her  death. 

The  second  paragraph  contained  no  averment  that  the  de- 
cedent was  without  fault. 

In  neither  of  the  foregoing  paragraphs  is  it  charged  that 
the  decedent  was  either  purposely,  intentionally  or  wilfully 
nin  upon  and  killed  or  injured  by  the  railway  company,  or 
its  servauts,  nor  does  either  of  them  state  facto  from  which 
such  an  inference  can  be  drawn. 

It  is  only  necessary  to  cliai^,  in  a  complaint  which  seeks 
redress  for  a  wilful  injury,  that  the  injurious  act  was  pur- 
posely and  intentionally  committed,  with  the  intent  wilfully 
and  purposely  to  inflict  the  injury  complained  of. 

As  a  rule  of  evidence,  the  presumption  that  every  person 
intends  the  natural  and  probable  consequences  of  his  wrong- 
ful or  unlawful  acts  applies  as  well  in  civil  as  in  criminal 
cases;  hence,  the  unlawful  intent  may  be  shown  by  direct 
evidence,  or  it  may  be  inferred  from  conduct  which  shows  a 
reckless  disregard  of  consequences,  and  a  willingness  to  in- 
'  flict  injury,  by  purposely  and  voluntarily  doing. an  act,  with 
knowledge  that  some  one  is  unconsciously  or  unavoidably  in 
a  situation  lo  be  injured  thereby.  Au  act  which  in  itself 
might  be  lawful  becomes  unlawful  when  done  in  a  manner  or 
under  circumstances  which  charge  the  actor  with  knowledge 
that  it  will  result  in  injury  to  some  one.  Palmer  v.  Chicago, 
de.,  R.  R.  Co.,  ante,  p.  250;  Louisville,  etc.,  R.  H'.  Co.  v. 
Ader,  110  Ind.  376;  Louimlle,  etc.,  R.W.  Co.  v.  Bnjan,  107 
Ind.  51 ;  Belt  R.  R.  Co.  v.  Mann,  107  Ind.  89 ;  Pennftylvania 
Co.  V.  Smith,  98  Ind.  42. 

As  was  in  effect  said  in  Louisville,  dc,  R.  W.  Co.  v.  Bryan, 
supra,  there  is  a  clear  distinction  between  cases  which  count 
upon  negligence  as  a  ground  of  action  and  those  which  are 
founded  upon  acts  of  aggressive  wrong  or  wilfulness,  and  a 
pleading  should  not  be  tolerated  which  proceeds  upon  the 
idea  that  it  may  be  good  either  for  a  wilful  injury  or  as  a 
complaint  for  an  injury  occasioned  by  negiigeoce.     It  should 
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proceed  upon  one  theory  or  the  other,  and  is  to  be  judged 
from  its  general  tenor  and  scope.  Louisville,  dc.,  R.  W.  Co. 
V.  Sohmidt,  106  Ind.  73 ;  Mtscall  v.  Tally,  91  Ind.  96 ;  Plai- 
ier  V.  C^y  of  Seymour,  86  Ind.  323. 

That  the  complaint  under  ooaeideratioo  abounds  in  vitn- 
perative  epithets,  and  that  some  detached  phrases,  alleging 
wilful  misconduct,  are  thrown  in,  does  not  supply  the  ueoea- 
sary  averment  that  the  injury  was  purposely  or  iuteutionally 
inflicted. 

"  The  averments  as  to  the  manner  and  cause  of  the  injury 
are  specific,  and  they  do  not  sustain  the  coDcluHJons  embodied 
in  tlie  epithets,  but  clearly  indicate  that  there  was  no  wilful 
or  intentional  wrong."  LoutevtUe,  etc.,  B.  W.  Co.  v.  Schmidt, 
supra. 

At  the  conclusion  of  the  evidence,  after  hearing  the  ai^n- 
ment  of  counsel,  the  learned  judge  before  whom  the  case  was 
tried  directed  the  jury  to  return  a  verdict  for  the  defendant. 
,  A  verdict  was  teturued  accordingly. 

The  right  of  the  court  to  direct  a  verdict  for  the  defend- 
ant, in  case  the  plaintlfT's  evidence,  giving  it  the  most  favor- 
able construction  it  will  legitimately  bear,  fails  to  establish 
ajiyfact  which  constitutes  an  essential  element  in  his  rightof 
action,  is  clear.  Parcelt  v.  English,  86  Ind.  34,  and  cases 
cited ;  Hall  v.  Durham,  109  Ind.  434;  Thornton  Juries  and 
Inst.,  section  279. 

The  rule  which  governs  in  such  cases  is,  substantially,  that 
which  controls  where  there  is  a  demurrer  to  the  evidence.  If 
the  plaintifT's  evidence,  with  all  the  legitimate  inferences 
which  a  jury  might  reasonably  draw  from  it,  is  insufficient  to 
sustain  a  verdict  in  his  favor,  so  that  a  verdict  for  the  plain- 
tiff, if  one  should  be  returned,  would  be  set  aside,  the  court 
may  properly  direct  a  verdict  for  the  defendant  without  sub- 
mitting the  evidence  to  the  jury.  SchoJUld  v.  Chicago,  etc., 
R.  W.  Co.,  114  U.  a.  615  ;  Weis  v.  aty  of  Madimn,  75  Ind. 
241 ;   McClaren  v.  IndtanapoHa,  etc.,  R.  R.  Co.,  83  Ind.  319. 

It  is  for  the  court  to  say  whether,  upon  the  evidence  most 
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&vorable  to  the  plaintiff,  ao  inference  of  liability  can  rea- 
sonably be  drawn.  It  is  for  the  jury  to  say,  upoD  all  the  ev- 
idence submitted  to  tbem,  under  proper  instructions  from  the 
court,  whether  liability  ought  to  be  iuferi-ed.  If  the  estab- 
lished fects  are  such  that  qo  inference  of  liability  can  be 
drawn,  the  case  ought  not  to  be  submitted  to  the  jury,  Mel- 
ropotitan  R.  \V.  Q>.  v.  Jackaon,  L.  R.  3  App.  Cas.  193; 
RandaU  v.  Baltimore,  etc.,  B.  R.  Co.,  109  U.  S.  478. 

It  is  practically  conceded  by  appoUant'if  counsel  that  the 
only  question  for  discussiou  upon  the  evideuce  is,  whether  or 
Dot  the  injury  was  wilfully  or  purposely  committed.  The 
argument  is  directed  to  that  question  exclusively.  But  as 
has  already  been  seen,  the  complaint  presented  no  issue  of  a 
wilful  injury.  It  is,  therefore,  wholly  immaterial  to  consider 
the  evideooe  in  the  aspect  in  which  it  is  discussed. 

We  agree  that  wilfulness  may  be  shown  either  by  direct  or 
indirect  evidence,  and  that  the  unlawful  intent  may  be  either 
actual  or  conatrnctive ;  bat,  even  if  the  fact  of  wilfulness 
were  in  issue  in  this  case,  we  can  discover  no  evidence  that 
there  was  either  an  actual  or  cotastmctive  intent  to  commit 
injury  to  any  person  at  the  time  of  the  unfortunate  occur- 
rence which  gave  rise  to  this  suit. 

The  decedent,  with  two  other  ladles,  was  walking  along 
the  railway  track  at  a  place  Where  the  public  had  no  right  to 
use  the  company's  right  of  way,  and  without  any  invitation 
or  license  to  do  so.  She  and  her  companions  chose  the  right 
of  way  rather  than  the  street,  because  of  the  muddy  condi- 
tion of  the  street  and  the  better  facilities  for  foot  travel  af- 
forded by  the  railway  track.  They  were  upon  the  track  at 
a  place  where  trains  of  cars  were  almost  constantly  passing, 
and  where  it  was  highly  dangerous  to  be.  If  tiiey  were  seen 
on  the  track  by  the  engine  driver  on  the  approaching  train, 
he  had  the  right  to  assume  that  they  would  leave  the  track  in 
time  to  avoid  being  injured,  and  he  was  not  bound,  in  the 
absence  of  anything  to  indicate  to  him  that  they  would  not 
db  so,  to  stop  his  train.     This  has  been  so  often  and  so  re- 
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cently  decided  by  this  court  that  we  would  not  be  justified 
in  elaborating  the  reasons  or  citing  authorities  to  sustain  the 
proposition.  Palmer  v.  ChieagOy  etc.,  R.  li.  Co.,  supra;  Cin- 
cinnati, etc.,  R.  iV.  Go.  V.  Long,  ante,  p,  166 ;  Patterson  Rail- 
way Accident  Law,  sections  199,  200,  205. 

It  follows  that  the  decedent  was,  at  the  time  of  the  injury 
which  occasioned  her  death,  a  trespasser  upon  the  railway 
company's  track,  and  it  not  appearing,  either  by  the  issues 
presented  or  by  the  evidence  given,  that  the  injury  was  wil- 
fully or  purposely  inflicted,  the  direction  by  the  court  that 
there  should  be  a  finding  for  the  defendant  was  clearly  right. 

Judgment  affirmed,  with  costs. 

FUed  Nov.  29, 1887. 


No.  13,017. 
Bass  et  al.  o.  Doerman  bt  al. 

SuFREMX  ConRT. — Prae{ict.—Maliim  lo  Dianim.—Non-Oomptiance  witk  Ruk 
19,— Where  there  is  a  non-complianee  with  the  proviBiona  of  rule  19  of 
the  Supreme  Court,  which  requires  marginol  notes  to  be  placed  on  tlie 
transcript,  etc.,  the  appeal  will  not  be  disuiisaed  for  that  reason  iu  a 
case  where  the  transcript  is  brief  and  the  judgment  below  is  called  in 
question  chiefly  upon  the  sufficiency  of  the  pleadings,  and  where  it 
appears  that  the  merits  of  the  case  have  been  fully  discussed  in  the 
briefs  of  both  partiee  before  the  filing  of  the  motion  to  disniisa. 

LA.B0RBR3  AND  EMPLOYEES. —  Pri-firfoee  at  Credilois. —  Lien. — Suxpeamon 
of  &ap'n<i'.T'«  Biumcw  fcy  Ad  nf  Crfdilnr.—Slniuli;  ObiMtruerf.— Under  the 
provisions  of  section  5206,  R.S.  18Sl,the  laborers  or  employees  of  any- 
company,  corporation,  firm  or  person  enga;^  in  manufactliring  or  me- 
chanical business,  or  in  the  conKlruction  of  any  work  or  building,  atk 
preferred  creditor*  of  siicb  employer  or  employers  to  an  amount  ool 
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eice«ding  fifty  dollara  to  earli  of  such  emplojees,  for  work  done  withia 
the  six  months  preceding,  whenever  the  business  of  the  employer  has 
been  suspended  by  any  action  of  creditors,  whether  with  or  without  tha 
consent  of  the  failing  ur  insolvent  debtor. 
Same. — Wtiece  a  firm,  engaged  in  manufacturing,  l)eing  tneolTent,  and  for 
the  purpose  of  preferring  a  creditor,  voluntarily  conveys  all  its  prop- 
erty to  him,  whereby  the  business  of  Buch  firm  is  suepended,  the  laborers 
and  employees  thereof  are  preferred  creditors  to  an  amount  not  exceed- 
ing fifty  dollars  each,  for  work  done  within  the  His  months  preceding 
such  conveyance,  and  the  creditor  sought  to  be  preferred  by  the  convey- 
ance takes  the  property  subject  to  the  lien  of  such  laborers  and  em- 
ployees. 

From  the  Allen  Superior  Court. 

W.  II.  Coombs,  R.  G.  Bell  and  S.  L.  Morris,  for  appel- 

H.  Golerick  and  W.  S.  Oppenheim,  for  appellees. 

HowK,  J.— On  the  9th  day  of  February,  1887,  the  appel- 
lees appeared  herein  and  moved  this  court,  in  writing,  "to 
»'t  aside  the  submission  of  the  above  entitled  cause  and  dis- 
miss the  appeal  herein,  for  the  reason  that  no  marginal  notes 
have  been  made  ou  the  transcript  in  this  cause,  as  required 
by  rule  No.  19  of  this  court."  Rule  19  has  been  in  force 
for  many  years.  It  is  declared  therein,  inter  alia,  that  the 
appellant  ".^hall  also  eaiiao  marginal  notes  to  be  placed  on 
the  transcript  in  their  appropriate  places,  indicating  the  sev- 
tral  parts  of  the  pleadings  in  the  cause,  the  exhibits,  if  any, 
orders  of  the  court,  and  the  bills  of  exceptions ;  also,  where 
the  evidence  is  set  out  by  deposition  or  otherwise,  the  names 
of  the  witnesses."  The  rule  itself  prescribes  no  penalty  for 
the  feilure  of  an  ap)>ollant  to  comply  therewith.  But  the 
rule  is  a  reasonable  one  and  is  easily  complied  with,  and,  in 
many  cases,  an  observance  thereof  by  the  appellant  will 
greatly  facilitate  the  labors  of  this  court.  In  some  instances, 
this  court  of  its  own  motion  has  set  aside  the  submission  of 
a  cause  for  the  want  of  marginal  notes  on  the  transcript. 
iHickell  v.  American  Ins.  Co.,  51  Ind.  396;  Trueblood  v. 
Hicholaon,  52  Ind.  419.     In  otfter  cases,  the  court  of  its  own 
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motion,  or  upon  appellee's  motion,  has  dismissed  the  appeal 
on  account  of  the  appellant's  failure  to  comply  with  the  re- 
quirements of  rule  19,  ahuve  quoted.  Beigh  v.  Smarr,  62 
lud.  400;  Bovman  v.  Simpson,  68  Ind.  229;  Kiley  v.  Per- 
rin,  69  Ind.  387. 

Of  course,  the  rule  is  one  which  the  appellant  ought  to 
comply  with  in  every  case ;  but,  in  the  event  of  non-com- 
pliance therewith,  the  action  of  this  court  must  be  governed 
by  the  &cts  sliowu  by  the  record  of  each  particular  case. 
Where,  as  here,  the  transcript  is  brief  and  the  judgment  be- 
low is  called  in  question  chiefly  upon  the  sufficiency  of  the 
pleadings,  and  it  appears  that  the  merits  of  the  cause  had 
been  fully  discussed  in  the  briefs  of  counsel,  as  well  of  the- 
appellees  as  of  appellants,  some  time  before  the  filing  of  th& 
motion  to  dismiss,  we  are  of  opinion  that  the  appeal  ought 
not  to  be  dismissed.  Appellees'  motioa  to  dismiss  the  appeal 
herein  is  overruled. 

Errors  are  assigned  here  by  appellants,  the  defendants  be- 
low, which  call  in  question  (1)  the  overruling  of  their  sep- 
arate demurrer  to  the  complaint  herein,  (2)  the  sustaining  of 
a  demurrer  to  the  third  paragraph  of  their  joint  answer,  (3) 
the  rendition  of  judgment  against  them  over  their  objection 
and  exception,  and  (4)  the  overruling  of  their  motion  for  a. 
new  trial. 

This  suit  was  brought  by  appellee  Doerman  and  sixteen 
other  named  persons,  for  themselves,  and  for  all  other  labor- 
ers who  were  creditors  of  the  late  firm  of  C.  L,  Olds  &  Co., 
and  wished  to  come  in  and  were  willing  to  contribute  to  the 
expenses  of  this  action,  as  plaiutiffsj  against  appellants  Charles^ 
L.  Olds  and  William  McLachlan,  late  partners  under  the 
firm  name  of  C.  L.  Olds  &  Co.,  and  John  H.  Bas.s  and 
Henry  G.  Olds,  as  defeiulant.s.  In  their  complaint,  appellees 
alleged  that,  prior  to  the  26th  day  of  February,  1885,  ap- 
pellants Charles  L.  Olds  and  William  Mcljachlan  were 
partners  in  the  manufacture  of  engines,  boilers,  eastings  and 
machinery,  under  the  firm  name  of  C.  L.  Olds  &  Co.,  in  the 
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city  of  Fort  Wayne ;  that,  within  six  months  next  preceding 
the  date  last  named,  C.  L.  Olds  &  Co.  became  indebted  to 
each  of  the  appellees,  in  a  specified  sum  of  money  immedi- 
ately following  his  name  in  the  complaint,  all  of  which  sums 
were  then  due  and  owing  the  appellees  from  the  firm  of  C. 
L.  Olds  &  Co.;  that  all  of  the  appellees  were  laborers  and 
employees  of  the  firm  of  C.  L.  Olds  &  Co.,  and  the  re- 
spective sums  aforesaid  due  the  appellees  were  all  and  wholly 
debts  owing  to  appellees  as  such  laborers  and  employees 
aforesaid,  which  accrued  by  reason  of  their  labor  and  em- 
ployment by  and  for  the  firm  of  C.  L.  Olds  &  Co.,  which 
laloor  and  work  were  performed  within  six  months  next  pre- 
ceding the  seizure  of  the  property  of  said  firm  by  the  ap- 
pellants John  H.  Bass  and  Henry  G.  Olds,  who  were  credit- 
ors of  the  firm  of  C.  L.  Olds  &  Co.  in  the  sum  of,  to  wit, 
(25,000,  for  money  loaned  to  said  firm;  that,  on  February 
26th,  1885,  the  firm  of  C.  L.  Olds  &  Co.  was  insolvent,  and 
was  indebted  unto  laborers  for  work  done  in  the  sum  of 
$4,000,  to  various  other  creditors  in  the  sum  of  $10,000, 
and  to  appellants  Bass  and  Heory  G.  Olds  in  the  sum  of 
125,000;  that,  being  threatened  with  suits  by  their  several 
creditors,  and  being  wholly  unable  to  meet  their  liabilities, 
the  firm  of  C.  L,  Olds  &  Co.,  for  the  purpose  of  preferring 
appellants  Bass  and  Henry  G.  Olds,  and  at  their  special  in- 
stance and  request,  conveyed  and  transferred  all  of  the  prop- 
erty of  said  firm,  of  the  value  of  $25,000  (whereof  a  bill 
of  particulars  was  filed  with  and  made  part  of  such  com- 
plaint), to  the  appellants  Bass  and  Henry  G.  Olds,  and  also 
all  the  individual  property  of  the  members  of  said  firm,  on 
the  26th  day  of  February,  1885;  that  said  firm  and  the  in- 
dividual members  thereof,  since  the  day  iawt  named,  had 
been  wholly  insolvent,  and  at  no  time  since  such  sale  had 
any  property;  that,  since  such  last  named  day,  the  business 
of  the  firm  of  C.  L.  Olds  &  Co.  had  been  suspended  by  the 
action  of  appellants  Bass  and  Henry  G.  Olds,  creditors  afore- 
said ;  and  that  all  the  debts  of  the  firm  of  C.  L.  Olds  &  Co., 
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oxcept  the  one  owing  to  appellants  Bass  and  Henry  G.  Olds, 
were-due  and  unpaid.  Wherefore  appellees  asked  that  they 
ea«h  might  have  a  lien  upon  the  firm  property  of  C.  L.  Olds 
&  Co.,  so  conveyed  as  aforesaid,  as  preferred  debts  of  such 
firm,  to  the  amount  of  $50  each,  if  their  claims  amount  to 
such  sum,  and,  if  not,  for  the  full  amount  of  their  respective 
claims;  and  that  such  firm  property  be  ordered  to  be  sold, 
and  that  they  be  first  paid,  out  of  the  proceeds,  the  sums  so 
found  to  be  a  lien  upon  such  firm  property,  and  for  other 
proper  relief. 

Appellants  Bass  and  Henry  G.  Olds  separately  demurred 
to  appellees'  complaint  herein  for  the  following  grounds  of 
objection,  namely :  (1.)  Because  the  complaint  did  not  state 
faets  sufficient  to  constitute  a  cause  of  action.  (2.)  Because 
of  non-Joinder  of  parties,  in  this,  that  all'persons  claiming  to 
have  or  hulil  any  like  liens  with  tho.sc  of  plaiutiflti  should  be 
made  parties  to  this  action.  And,  (3.)  Because  of  misjoinder 
of  causes  of  action,  in  that  there  did  not  exist  any  joint  cause 
of  action  in  favor  of  plaintiffs. 

This  demurrer  was  overruled  by  the  court  below,  and  to 
this  ruling  appellants  Ba,ss  and  Henry  G.  Olds  at  the  time 
excepted.  This  ruling  is  the  first  alleged  error  of  which  ap- 
pellants' counsel  complain  in  this  court,  and  it  presents  for 
our  decision  the  following  queijtion,  namely:  Are  the  Acts 
stated  in  the  complaint  herein  sutBcient  to  constitute  a  cause 
of  action  in  favor  of  the  appellees  and  against  the  appellants 
Bass  and  Henry  G.  Olds,  or  either  of  them,  or  against  the 
property  described  therein,  in  their  hands,  of  the  late  firm 
of  C.  L.  Olds&Co.?  , 

It  is  apparent  from  the  averments  of  their  complaint  that 
appellees  have  endeavored  to  state  therein  their  cause  of  ac- 
tion, within  the  purview  and  meaning  of  the  provisions  of 
an  act  entitled  "An  act  to  provide  for  the  security  and  pay- 
ment of  laboring  men  and  mechanics,"  approved  March  29th, 
1879,  and  in  force  since  May  Slst,  1879.  This  act  contains 
a  single  section,  known  as  section  6206,  R.  S.  1881,  and  reads 
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as  followa:  "  Hereafter,  wheD  the  property  of  any  company, 
corporatioD,  firm,  or  person  engaged  in  any  manufacturing  or 
mechanical  business,  or  in  the  construction  of  any  work  or 
building,  shall  be  seized  upon,  upon  any  mesne  or  final  pro- 
cess of  any  court  of  this  State;  or  when  their  business  shall  be 
suspended  by  the  action  of  creditors,  or  be  put  into  the  tiands 
of  an  assignee,  receiver,  or  trustee,  then,  in  all  such  cases,  the 
debts  owing  to  laborers  or  employees,  which  have  accrued,  by 
i>eason  of  their  labor  or  employment,  to  an  amount  not  ex- 
ceeding fifty  dollars  to  each  employee,  for  work  or  labor  per- 
formed within  six  months  next  preceding  the  seizure  of  such 
property,  shall  be  considered  and  treated  aa  preferred  debts, 
and  such  laborers  or  employees  shall  be  preferred  creditors, 
and  shall  be  first  paid  in  full ;  and  if  thei-e  is  not  sufficient  to 
pay  them  iu  full,  then  the  same  shall  be  paid  to  them  pro 
rata,  after  paying  costs." 

By  this  statute  it  is  manifest  that  the  General  Assembly  in- 
tended to  provide  that  the  laborers  or  employees  of  any  com- 
pany, corporation,  firm  or  person  engaged  in  anymanufactur- 
int;  or  mechanical  business,  or  in  the  construction  of  any  work 
or  building,  to  whom  debts  may  be  owing  by  or  from  their 
employer  or  employers,  by  reason  or  on  account  of  their  labor 
or  employment,  shall  be  preferred  creditors  of  their  employer 
or  employers,  and  the  debts  so  owing  to  them,  to  an  amount 
not  exceeding  fifty  dollars  to  each  employee,  for  work  or  labor 
performed  within  six  months  next  preceding  the  happening 
of  one  or  more  of  the  following  events,  shall  be  considered 
and  treated  as  preferred  debts,  and  shall  be  first  paid  in  full, 
etc.,  namely: 

1.  When  the  property  of  such  employer  or  employers  shall 
be  seized  upon  any  mesne  or  final  process  of  any  court  of  this 
State. 

2.  When  the  business  of  such  employer  oremployers  shall 
be  suspended  by  the  action  of  his  or  their  creditors.     Or, 

3.  When  the  business  of  such  employer  or  employers  shall 
be  pat  into  the  hands  of  an  assignee,  receiver  or  trustee. 
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We  are  of  opioioii  that  the  provisions  of  this  statute  are 
just,  wise  and  equitable,  and  should  receive  from  the  courts 
a  &ir  and  liberal  construction.  In  their  complaint  herein 
appellees  have  stated  facts  which  bring  their  case  fairly  within 
the  spirit,  meaning  and  intention,  if  not  within  the  exact  Ut- 
ter, of  the  statute  above  quoted,  and  were  amply  sufficient, 
as  it  seems  to  us,  to  withstand  appellants'  demurrer  thereto 
for  the  alleged  want  of  facts. 

Appellees  showed  very  clearly  by  the  averments  of  their 
eomplaint  that  the  business  of  their  employers,  the  manu- 
&cturing  firm  of  C  L.  Olds  &  Co.,  by  the  action  of  their 
creditors,  Bass  and  Henry  G.  Olds,  the  appellants  herein,  was 
entirely  suspended,  and -that  such  firm,  for  the  purpose  of 
preferring  Bass  and  Henry  G.  Olds,  conveyed  and  transferred 
to  them  all  the  property  of  the  firm  and  all  the  individual 
property  of  the  members  of  such  firm.  We  think  that  these 
averments  suffi-ciently  showed  that  the  business  of  C  L.  Olds 
&  Co.  was  "suspended  by  the  action  of  creditors,"  within  the 
meaning  of  those  words  as  used  in  the  statute.  Appellants'' 
counsel  insist  that  when  the  statute  speaks  of  the  suspension 
of  business  by  the  "  action  of  creditors,"  it  means  a  suspen- 
sion of  business  resulting  from  a  legal  action,  instituted  by 
the  creditors,  which  the  debtors  were  powerless  to  resist,  and 
not  from  the  voluntary  action  of  creditors  without  resort  to 
law,  and  with  the  debtors'  concurrence,  or,  at  least,  acquies- 
cence, in  such  action. 

This  interpretation  of  the  statutory  provision  quoted  is 
entirely  too  narrow  and  forced  to  meet  with  our  approval. 
When  it  is  shown  that  the  business  of  the  employer  has  been 
suspended  by  any  action  of  the  creditors,  whether  with  or 
without  the  consent  of  the  failing  or  insolvent  debtors,  a 
case  is  made  by  the  laborer  or  employee,  we  think,  which  to 
that  extent  comes  within  the  meaning  and  intention  of  the 
statute  quoted.  Even  if  the  action  of  the  creditors,  Bass 
and  Henry  G.  Olds,  which  led  to  the  suspension  of  business 
by  the  manufacturing  firm  of  C  Ij.  Olds  &  Co.,  was  cau.scd 
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or  induced  by  the  solicitatioD  or  express  request  of  such 
firm,  it  must  still  be  said  that  the  business  of  the  Erm  was 
suspended,  within  the  meaniag,  purpose  and  intention  of  the 
statute,  by  the  action  of  the  firm's  creditors  Bass  and  Henry 
G.  Olds.  By  such  suspension  of  the  firm's  busiueNS,  the  ap- 
pellees herein,  as  the  laborers  aud  employees  of  the  firm,  be- 
came and  were,  under  the  statute,  preferred  creditors  of  such 
firm,  and  the  debts  owing  to  them  by  the  firm,  described  in 
their  complaint  herein,  to  an  amount  not  exceeding  fifty 
dollars  to  each  of  them,  were  to  be  considered  and  treated 
as  the  preferred  debts  of  the  firm,  and  the  payment  thereof, 
by  force  of  the  statute,  became  and  was  a  preferred  charge 
upon  the  assets  aud  property  of  the  firm.  Appellants  Bass 
and  Henry  G.  Olds  knew  that,  when  C.  L.  Olds  &  Co.  sus- 
pended their  business,  the  debts  owing  by  the  firm  to  their 
laborers  and  employees  had  not  been  paid.  Appellants  also 
knew  that  the  laborers  and  employees  of  such  firm  were, 
under  the  statute,  preferred  creditors  of  the  firm,  and  that 
the  debts  so  owing  to  them,  to  an  amount  not  exceeding 
fifty  dollars  to  each  employee,  were  to  be  considered  and 
treated  as  preferred  debts,  having  priority,  by  force  of  the 
statute,  over  the  indebtedness  of  such  firm  to  appellants,  or 
to  either  of  them,  or  to  any  one  else  of  the  firm's  general 
creditoi-s. 

When,  therefore,  appellants  Bass  and  Henry  G.  Olds,  with 
euch  knowledge  on  their  part,  accepted  the  conveyance  and 
transfer,  by  the  fiiiling  or  insolvent  firm  of  C,  L.  Olds  & 
Co.,  of  all  the  property  of  such  firm,  and  took  possession  of 
such  property,  upon  no  other  consideration  therefor  than  the 
payment  of  the  pre-existing  and  non-preferred  indebtedness 
of  the  firm  to  such  appellants,  it  must  be  held,  we  think, 
that  appellants  own  and  hold  such  property  subject  to  the 
payment  of  the  preferred  debts  so  owing  to  appellees  as  the 
laborers  and  employees  of  such  firm,  to  an  amount  not  ex- 
ceeding fifty  dollars  to  each  employee,  Warren  v.  Sohn,  ante, 
p.  '213,  and  cases  cited. 
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UpoD  the  whole  ease,  as  presented  by  the  record  now  be- 
fore us,  we  are  of  opiaiou  that  appellees'  suit  hereiu  was  well 
brought,  that  their  complaiut  stated  sufficient  fiicts  to  show 
that  they  were  each  eutitled  to  the  equitable  relief  they  de- 
inauded  agaiost  the  firoi  property  of  C.  L.  Olds  &  Co.  in 
the  hauds  of  the  appellauts,  aud  that  the  trial  court  com- 
mitted no  error  in  the  cause  which  authorizes  or  requires  the 
reversal  of  the  judgment  herein. 

The  judgment  is  affirmed,  with  coats. 

FUed  Noy.  29, 1887. 


No.  12,773. 
Carey  et  al.  r. 


Bankrcptct. —  Discharge. — New  Promix. — Oinsiden^ion. — X  promise  by  a. 
bankrupt  to  pay,  as  soon  as  he  is  able,  a  debt  suspended  by  his  dischai^ge 
in  bankruptcy,  revives  such  debt,  and  the  creditor  may  enforce  payment 
upon  tlie  happening  of  the  contingency  mentioned,  the  old  debt  being 
a  valid  and  nufGcient  connideralion  Eor  the  new  promise  to  pay  it- 

Sahe. — ComponUian. — Sff>'el  Prefeivwe.  —  Fraud. — Where  creditnre  Dnite  in 
a  composition  agreement,  a  secret  promise  by  the  debtor  to  oue  creditor 
to  pay  him  mora  than  the  others,  or  to  pay  him  In  full  if  he  will  con- 
gent  to  the  composition,  is  void,  and  this  doctrine  applies  to  composi- 
tioDS  in  bankruptcy  proceedings. 

From  the  Hamilton  Circuit  Court. 

D.  Moaa,  R.  R.  Slepkenson,  J.  A.  Roberts  and  W.  R,  Fertiff, 
for  appellants. 

/.  Stafford,  for  appellee. 

Elliott,  J. — The  first  paragraph  of  the  appellee's  com- 
plaint alleges  that,  on  the  3d  day  of  February,  1878,  the  ap- 
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pellee  recovered  judgmeDt  against  the  appellaut  Sylvanus 
Carey  for  $3,901 .93j  thai  in  that  year  the  latter  was  adjudguil  a 
bankrupt  on  his  own  petition,  and  that  in  June  of  tliat  yi>ar 
he  made  a  composition  agreement  with  his  creditors,  which 
was  subsequently  approved  by  the  court  of  bankruptcy  juris- 
diction, and  he  was  discharged;  that,  aflcr  the  agivcraent 
of  composition,  the  appellant  Sylvauus  Carey  promised  the 
appellee  that  as  soon  as  he  got  able  he  would  pay  him  the 
amount  of  the  judgment,  and  did  pay  the  sum  of  ten  dollars 
to  the  appellee  at  one  time  and  the  sum  of  twenty-Bve  dol- 
lars at  another  time;  that  the  appellant  is  and  has  been 
for  the  last  two  years  amply  able  to  pay  the  indebtedness  in 
full;  that  he  is  the  owner  of  personal  and  real  property  of 
the  value  of  twenty-five  thousand  dollars ;  and  that  tlie  judg- 
'  ment  remains  unpaid. 

The  second  paragraph  of  the  complaint  contains  substan- 
tially the  same  allegations  as  the  first,  except  that  its  allega- 
tions as  to  the  new  promise  of  Sylvauus  Carey  are,  ia  sub- 
stance, these:  "That  to  induce  the  plaintifif  to  file  his 
judgment,  make  the  necessary  proof  in  bankruptcy  and  re- 
lease the  lien  of  his  jud<rment  and  prcfercuces,  and  accept  ten 
per  cent.,  the  amount  agreed  ujK>n  in  the  composition  agree- 
ment, he,  the  said  Sylvanus  Carey,  wonhl,  ju^t  as  soon  as  hi; 
got  able,  pay  the  plaintiff's  claim  in  full,  and  that  as  soon 
as  he  got  rid  of  the  Landers  debt  at  ten  cents  on  the  dollar 
he  would  be  able;  that  he  would  pay  plaintiffs' judgment 
in  full  after  he  completed  his  compromise  with  his  creditors." 

In  our  opinion  the  first  paragraph  of  the  complaint  is 
good.  The  debt  due  the  appellee  was  a  valid  and  sufficient 
equitable  consideration  for  the  new  promise  to  pay  it.  WiUa 
V.  Ross,  77  Ind.  1  (40  Am.  R.  279) ;  Praetor  v.  CoU,  104 
Ind.  373;  15  Cent.  L.  J.  386. 

The  dischai^e  in  bankruptcy  suspended  the  original  debt, 
bat  did  not  satisfy  it,  in  whole  or  in  part.  The  new  promise 
revived  the  original  debt,  and  the  appellee  has  a  riglit  to  en- 
force payment.   Wiggin  v.  Hodgdon,  63  N.  H.  39 ;  Lerow  v. 
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WUmarth,  7  Allen,  463;  Cook  v.  Shearman,  103  Mass.  21 ; 
CorHas  v.  Shepherd,  28  Maine,  5o0 ;  Otis  v.  Gazlin,  31  Maine, 
567 ;  Roberta  v.  Morgan,  2  Esp.  736 ;  Trueioan  v.  i^enfon,  2 
Cowp.  S44;  SircA  v.  Sharland,  1  T.  R.  715;  Brix  v.  Bra- 
Aain,  1  Bingh.  281 ;  Kirkpatriok  v.  Talieraall,  13  M.  &  W. 
766;  Stilwell  v.  Coope,  4  Depio,  225;  Donnell  v.  Swaim,  3 
Pa.  L.  J.  393 ;  Lannagin  v.  Nowland,  44  Ark.  84 ;  Katz  v. 
Uoessij^ger,  7  Bradw.  536;  i?Va/ey  v.  Ketfy,  67  N.  C.  78; 
Knapp  V.  -ffoyi,  57  Iowa,  591  (42  Am.  R.  59).  These  aa- 
thorities  decide  not  oply  that  the  new  promise  will  revive 
the  original  debt,  but,  also,  that  the  promise,  although  made 
before  the  discharge,  is  valid. 

The  conditional  promise  was  valid  and  became  enforceable 
when  the  contingency  named  happened — that  is,  when  the 
appellant  became  financially  able  to  perform  his  promise. 
Way  v.  Sperry,  6  Cush.  238  (52  Am.  Dec.  779,  n.) ;  Veaaey 
V.  Reeves,  6  Ind.  406. 

The  second  paragraph  of  the  complaint  is  bad.  It  is  aset- 
tled  doctrine  of  equity  jurisprudence,  that  where  creditors 
unite  in  a  composition  agreement  a  secret  promise  by  the 
debtor  to  one  creditor  to  pay  him  more  than  the  others  is 
void.  There  is  no  reason  why  this  settled  doctrine  should 
not  apply  to  compositions  in  bankruptcy  proceedings.  There 
are,  indeed,  stronger  reasons  for  its  application  in  such  cases 
than  in  any  other,  and  the  anthoritios  do  apply  it  to  compo- 
sitions in  bankruptcy  proceedings.  Biniwlel  v.  Fowle,  120 
Mass.  447;  Ttrretl  v.  Freeman,  139  Mass.  297;  Woodman  v. 
Slow,  11  Bradw.  613;  Auatin  v.  Mai-kham,  10  N.  B.  Reg.  ■ 
54S ;  Bean  v.  Broohnire,  7  N.  B.  Reg.  568. 

In  the  complaint  before  us  there  appears  something  more 
than  a  secret  preference,  for  it  appears  that  the  promise  was 
made  to  induce  the  creditor  to  file  bis  claim  and  agree  to  the 
composition,  and  this  was  a  fraud  on  other  creditors,  since  it 
tended  to  show  that  the  tea  per  centum  was  the  most  that 
could  be  realized. 

It  is  no  doubt  true  that  the  plaintiff  might  have  «ned  on 
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the  original  judgment,  and  to  the  plea  of  discharge  have  re- 
plied the  new  promise.  Way  v.  Sjierrif,  eupra;  Cook  v. 
Sliearman,  103  Mass.  21;  Farmers  v.  Fl'iiU,  17  Vt.  508; 
Badger  v.  aUmore,  33  N.  H.  361  (66  Am.  Dec.  729)  ^  Van 
Dom  V.  Bodley,  38  Ind.  402;  Skockey  v.  Mills,  71  Ind.  288. 
But  he  ha»  not  pursued  this  course.  He  has  undertaken  to 
anticipate  the  defence,  and  in  this  has  failed,  since  he  has 
stated,  and  not  avoided,  a  valid  defence.  Knopf  v.  Morel, 
111  Ind.  670. 

The  demurrer  to  the  second  paragraph  of  the  complaint 
should  have  been  sustained. 

Judgment  reversed. 

Filed  Not.  29, 1887. 
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Decedents'  Estatib. — Claimt. — Oompiaml. — BeqairemenlM  of. — Under  the 
statute  a  formal  complaint  is  not  required  in  presenting  a  claim  agaiQSt 
a  decedent's  estate,  but  it  is  oecegsar;  that  there  ehall  be  such  a  Btate- 
nient  of  facta  as  will  show  a  legal  liabilitT  on  the  part  of  the  estate, 
and  as  will,  with  reasonable  certaiotv,  indicate  to  the  representative  of 
the  estate  what  he  is  called  upon  to  meet. 

■SiH'B.—JudgmerU. — /ruu^i^TiJ  Oomplainl  Upon.  —  Where  the  claim  filed 
against  the  estate  of  a  decedent  is  founded  upon  a  judgment  against  a 
gravel  road  compan7,  and  no  facts  are  stated  showing  that  the  decedent 
was  in  any  way  a  party  to  or  interested  in  the  judgment,  other  than  the 
statement  that  one-seTenlh  thereof  is  the  proportionate  share  of  the 
decedent,  it  is  insufficient  on  demurrer. 

From  the  Tippecanoe  Circuit  Court. 
A.  L.  Kumler,  for  appellant. 
G.  O.  Behm  and  A.  0.  Bekm,  for  appellee. 
Vol.  112.— 26 
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ZoLLABS,  J. — Appellant  is  the  admiuistratrix  of  the  estate- 
of  Moses  C.  Culver,  deceased.     Appellee,  claiming  that  the 
estate  was  indebted  to  bira,  filed  as  his  verified  claim  or  com- 
plaint the  following: 
"Mosea  G.  Quiver  to  Paid  Y^aidt,  Dr.: 

"  To  his  proportionate  share  of  the  halance  due  on  a  judg- 
ment for  12,268.05,  rendered  Septembet-  8th,  1874,  in  the 
Tippecanoe, Circuit  Court,  in  favor  of  Paul  Yundt  v.  The 
Lauramie  and  Jederson  Gravel  Road  Company ;  amount  of 
judgment  |2,268.0d ;  paid  thereon  $442.46,  and  leaving  un- 
paid $]  ,825.60,  one-seventh  of  which  is  the  share  of  said 
Culver,  $260.80,  with  10  per  cent,  interest  from  September 
8th,  1874." 

To  that  claim  or  complaint  a  demurrer  was  filed  by  ap- 
pellant, and  overruled  by  the  court  below. 

The  statute  in  relation  to  filing  claims  f^inst  estates  pro- 
vides, as  did  those  preceding  it  upon  the  same  sabject,  that 
the  claimant  shall  file  a  succinct  and  definite  statement  of 
his  claim  in  the  office  of  the  clerk  of  the  county  in  which  the 
estate  is  peudiog.     R.  S.  1881,  section  2310. 

It  has  been  held  that,  under  those  statutes,  a  formal  aud 
regular  complaint,  under  the  ordinary  rules  of  pleading,  was 
not  and  is  not  required.  It  has  alno  been  held  that,  to  with- 
stand a  demurrer  for  want  of  fiicts,  the  statement  of  the 
claim  must  be  succinct  and  definite,  and  contain  all  such 
facts  as  arc  necessary  to  show,  prima  Jade,  that  the  dece- 
dent's estate  is  lawfully  indebted  to  the  claimant.  HuiAon 
V.  First  Nat'l  Bank,  85  Ind.  21 ;  Windefl  v.  Hudson,  102  Ind. 
521 ;  Moore  v.  Siepkena,  97  lud.  271 ;  Walker  v.  Heller,  104 
Ind.  327. 

While  the  statute  does  not  require  a  formal  complaint,  it 
nevertheless  requires  such  a  statement  of  iacts  as  will  show 
a  legal  liability  on  the  part  of  the  estate,  and  as  will,  with 
reasonable  certainty,  indicate  to  the  representative  of  the 
estate  what  he  is  called  upon  to  meet.  Hence  it  is  that  the 
statute  requires  that,  if  the  claim  be  founded  upon  any  writ- 
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ten  iostrument  alleged  to  have  been  executed  by  the  dece- 
dent, the  original,  or  a  complete  copy  thereof,  shall  be  filed 
with  the  statement.  And  further,  that  if  the  claim  be  se- 
cured by  a  lieu  apoa  all  or  any  part  of  the  real  or  personal 
estate  of  the  decedent,  such  lien  shall  be  particularly  set. 
forth  in  such  statement,  and  a  reference  given  to  where  the 
lien,  if  recorded,  will  be  found. 

If  the  claim  as  filed  were  not  required  to  be  thus  certain^ 
the  representative  of  the  estate  would  be  put  to  great  disad- 
vantage, and  the  estate  might  suffer  loss  for  want  of  a  proper 
defence.  In  the  case  before  us  the  claim  appears  to  be 
founded  upon  a  judgment  in  favor  of  appellee  against  a  gravel 
road  company.  There  is  nothing  stated  to  show  that  the  de- 
cedent was  in  any  way  a  party  to,  connected  with,  or  inter- 
ested in,  the  judgment.  The  statements,  "  Moses  C.  Culverj. 
Dr.  to  Paul  Yundt,  to  his  proportionate  share"  of  the  judg- 
ment, "one-seventh  of  which  is  tlie  share  of  said  Culver," 
are  uot  statements  of  facts  which  show  a  legal  liability,  ^rima 
facie  or  otherwise,  on  the  part  of  the  estate ;  nor  could  the 
representative  of  the  estate  determine  from  them  what  he  is 
required  to  meet.  The  estate  may,  or  it  may  not,  be  in- 
debted to  appellee  foraproportionateshareof  the  judgment; 
but  if  there  is  any  liability,  such  liability  is  dependent  upon 
facts  which  are  not  stated.  Culver  was  not  a  party  to  the 
judgment — at  least,  there  is  no  averment  that  he  was.  How 
was  he  liable  upon  or  for  a  judgment  to  which  he  was  not  a 
party?  Was  he  a  director  of  the  gravel  road  company,  or 
did  he,  for  value,  agree  to  pay  a  portion  of  the  judgment? 
These  are  questions  not  answered  by  any  statement  in  appel- 
lee's claim  or  complaint. 

The  demurrer  to  the  claim  or  complaint  should  have  been 
sustained.  This  court  can  not  look  to  the  evidence  to  de- 
termine that  such  an  error  is  a  harmless  one.  Wilson  v.  Toton 
of  MxmticeUo,  85  Ind.  10 ;  Fleetwood  v.  Brown,  109  Ind.  567  ; 
Suah  V.  Thon^on,  anie,  p.  168. 


■KM  SUPREME  COURT  OF  INDIANA, 

The  Wabash.  St.  Louis  and  Pacific  Bailway  Co,  t.  Locke,  Adn 

The  jadgment  U  revereed,  with  costs,  aod  the  cause  is  re- 
manded, with  iDstructions  to  the  court  below  to  sustain  ap- 
pellaut'e  demurrer  to  the  appellee's  claim  or  complaint. 

Filed  No*.  28, 1887. 
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The  Wabash,  St.  Louis  and  Pacific  Railway  Com- 
jg  *{  PANY  V.  Locke,  Admisistbator, 

XeOLiaENCB. — Purdt/  AeeideiUtd  Oeemrmta. — Where  an  event  takes  place, 
the  real  cause  of  irhich  can  not  be  traced,  or  is  at  leist  not  apparent, 
it  ordinarilj  belongs  to  that  class  of  occurrences  designated  ai  purely 
accidental,  and,  there  being  no  presumption  of  negligence  in  such  coses, 
the  pKrty  who  asserts  negligence  must  show  enough  to  exclude  the  cose 
from  the  class  mentioned. 

Sake.— iJaiirood  Company. — Daly  to  Pereoiu  LaafaHy  Upon  Tu  OntunA. — 
A  railroad  company  owes  to  one,  not  a  servant  of  the  companv.  who  is 
lawfully  engaged  in  loading  a  car  upon  its  side-track,  the  duty  to  have 
its  premises  in  a  reasonably  safe  condition,  and  to  prevent  damage  to 
him,  and  others  baring  occasion  to  transact  business  with  it,  from  any 
unseen  or  unusual  danger  of  which  it  hu  knowledge,  or  by  the  eser- 
cise  ot  reasonable  vigilance  and  sagacity  should  have  knowledge. 

Same. — Aeeidenlt  Priaia  FmU  UaaeoidabU. — Burden  of  iVoo/".— The  obliga- 
tion of  the  railroad  company  does  eot  require  it  to  make  its  depot  and 
grounds  absolutely  safe,  and  where  the  circumstances  of  the  accident 
suggest,  at  lirst  blush,  that  it  may  have  been  unavoidable,  notwith- 
standing ordinary  care,  the  plaintiff  charging  negligence  must  show 
^'  that  the  defeodant  has  violated  a  duty  incumbent  upon  it,  from  which 
the  injury  followed  in  natural  sequence. 

Skuk.— Anticipation  of  Aeeideni. — The  proper  inquiry  in  such  coses  is  not 
whether  the  accident  might  have  been  avoided  if  the  company  had 
anticipated  its  occurrence,  but  it  is  whether,  taking  the  circumstances 
as  they  then  existed,  the  company  was  negligent  in  failing  to  anticipate 
and  provide  against  the  occurrence  by  the  use  of  such  reasonable  pre- 
cantions  as  would  have  been  adopted  by  prudent  persons.  , 
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Same. — Smdurra  and  Appliaoea. — Foifttre  to  AntiapaU  Aixidmi. — When  a 
structure  or  ftppliance,  such  as  is  in  general  Hse,  and  which  is  not 
inherently  dangerous,  hoa  unlfornily  answered  the  purpose  for  which 
it  was  designed  and  used,  under  ever;  cnnditiun  supposed  to  be  possible 
in  the  business,  it  can  not  be  said  that  a  person  has  not  acted  with 
ordinary  prudence  ii  he  fails  to  anticipate  an  accident  which  after- 
wards happens  in  \U  uae  when  nubslantiallj  in  its  usual  condition. 

Same.— refcjropA  Wirea  (her  Raileoad  JVoot.— Where  teicKrapli  wires  at  a 
railroad  station  are  stretched  over  the  track,  trains  daily  pasHing  under 
them,  the  caiiroaU  company  is  only  bound  to  anticipate  such  coiubina- 
tions  of  circumstances  and  accidents  and  injuries  therefrom  as  it  may 
reasonably  forecast  as  likely  to  happen,  taking  into  account  its  own 
past  experience  and  the  experience  and  practice  of  otben  in  similar 
situations,  together  with  what  ia  inherently  probable  in  the  condition 
of  the  wires  as  they  relate  to  the  conduct  of  its  busineas. 

8*MB. — Dii^aetmeat  of  Wire  by  Contael  wUh  Brakeman.— Injury  to  Hiid 
Ba-aon. — A  brakeman  over  six  feet  high  was  standing  erect  upon  a 
moving  freight  car  some  inches  higher  than  tbe  averag:e.  In  passing 
under  telegraph  wires  stretched  over  the  track,  at  the  station,  his  bead 
came  in  contact  with  a  wire,  which,  from  an  unexplained  cause,  had 
become  slackened,  thus  breaking  the  insulator  and  causing  the  wire  to 
fall.  It  coiled  around  a  man  at  work  upon  a  flat-car  Iwenty-Bve  feet 
from  the  main  track,  and,  catching  upon  a  brake-handle  of  Ihe  moving 
train,  dragged  him  from  the  Sat-car  and  inflicted  injuries  resulting  id 
his  instant  death.  The  tall  brakeman  and  others  had  dally  passed  un- 
der the  wires  withuut  thought  of  contact  therewith,  and  apprehended 
no  danger  from  that  cause. 

Held,  that  the  accident  was  one  which  the  railroad  company  was  not 
bound  to  anticipate,  and  it  is  not  liable. 

Same. — Jury. — Pronince  e^. — hftrearx  of  XfjUi/ence. — A  jury  can  not  arbi- 
trnrily  infer  negligence,  but  the  evidence  must  affirmatively  establish 
circumstances  fiom  which  the  inference  fairly  arises  that  the  accident 
resulted  from  the  want  of  some  precaution  which  the  defendant  ought 
to  have  taken. 

From  the  Wabash  Circuit  Court. 
G.  B.  Stuart  and  W.  V.  Stiiart,  for  appellant. 
/.  L.  Farrar,  J.  Farrar,  H.  J.  Shirk  and  /.  Mitchell,  for 
appellee. 

MiTCHElx,  C.  J. — Abia  K.  Locke,  aaadministrator  of  the 
.estate  of  John  Bradley,  deceased,  brought  thia  action  against 
the  Wabaah,  St.  Louis  and  Pacific  Railway  Company  and  the 
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■  AVestero  Union  Teleg^raph  Company  to  recover  damages  for 
"wrongfully  causing  the  death  of  Bradley. 

There  waa  a  verdict  against  both  defendants  below,  and  a 
Judgment  gainst  the  railway  company  alone. 

The  evidence  most  &vorable  to  the  plaintiff  tended  to  es- 
tablish the  following  &Gte : 

On  the  14th  day  ofNovember,  1882,  John  Bradley,  a  cit- 
izen of  Wabash  county,  aged  about  forty-four  years,  was  en- 
gaged with  some  workmen  in  loading  logs  on  a  flat-car,  which 
stood  upon  one  of  the  side-tracks  on  the  south  gide  of  the 
railway  company's  main  line  at  Keller's  Station.  The  side- 
track upon  which  the  fiat-car  stood  was  twenty-five  feet 
-distant  from  the  raaio  line,  which  ran  east  and  west,  there 
being  also  another  track  between  the  main  line  and  side-track 
above  mentioned.  The  depot  was  on  the  north  side  of  the 
main  line,  and  a  short  distance  easterly  from  the  place  oc- 
cupied by  the  flat-car. 

The  ^Vcstern  Uuion  Telegraph  Company  had  a  line  of 
telegraph  poles  of  the  usual  height,  which  supported  a  number 
of  telegraph  wires,  in  the  customary  manner,  running  east 
and  west  along  the  south  side  of  the  railway  company's  right 
of  way.  In  order  to  afford  facilities  for  telegraphic  commu- 
nication  to  and  from  the  station,  the  company  cai'Hed  some 
■of  its  wires  from  a  pole  standing  on  the  south  side  of  the 
right  of  way,  and  west  of  the  depot,  and  west  of  the  point 
"where  the  flat-car  stood,  diagonally  across  the  tracks  to  a  pole 
■on  the  north  side  of  the  right  of  way,  and  thence  eastwardly 
along  the  north  side  into  an  office  in  the  depot  building. 

These  wires  had  been  placed*  across  the  traek  about  the 
7ear  1874,  and  had  been  maintained  substantially  in  the  same 
jiosition  until  the  happening  of  the  accident  which  gave  rise 
to  this  suit.  One  of  the  wires  was  used  by  the  railway  com- 
pany in  its  business.  The  others  were  employed  in  the  busi- 
ness of  the  telegraph  company. 

While  Bradley  waa  occupied  with  his  work  on  the  flat-car, 
the  location  of  which   has   been  described,  an   east  bound 
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freight  train,  ruQDiDg  od  its  usual  time,  at  a  moderate  rate 
of  speed,  approached  the  statiou  over  the  main  track.  Oq 
one  of  the  cars,  which  was  of  a  height  somewhat  above  that 
of  an  ordinary  freight-car,  stood  a  brakeman  six  feet  three 
and  one-half  inches  in  height.  His  head  came  in  contact 
with  one  of  the  wires  which  crossed  the  track  in  the  manner 
above  described,  the  wire  striking  the  back  of  his  head  or 
neck,  about  the  lower  part  of  the  ear.  A  slight  bruise  was 
the  extent  of  the  injury  suffered  by  the  brakeman.  The 
«ffetit  of  the  contact  was,  however,  to  break  the  insulator  on 
the  south  pole,  thereby  causing  the  wire  to  become  detached 
from  its  place,  and  to  fall  down  on  the  top  of  a  moving  car. 
One  of  the  brake-handles  which  extended  above  the  car  to 
the  usual  height  caught  the  wire  and  carried  it  forward  with 
the  moving  train. 

In  falling,  the  wire  in  some  unaccountable  manner  coiled 
around  the  body  of  Bradley  as  he  stood  on  the  flat-car,  and, 
being  carried  eastward  by  the  moving  train,  the  wire  dragged 
him  from  the  car  on  which  he  stood,  and  eastward  in  the  di- 
rection the  train  wat  proceeding,  some  125  feet,  indicting 
injuries  which  resulted  in  his  instant  death. 

So  far,  the  &cts  are  substantially  undisputed,  except  that 
the  brakeman  who  came  in  contact  with  the  wire  testified  that 
the  car  upon  which  he  stood  was  of  the  ordinary  height, 
while  witnesses  for  the  plaintiff,  not  connected  with  the  train, 
reckoned  it  to  be  from  twelve  to  eighteen  inches  above  an 
avera^. 

The  "  tail  brakeman,"  as  he  is  described,  testified  that  he  * 
bad  passed  under  the  wires,  standing  erect  on  the  top  of  the 
cars,  almost  daily  for  sixty  days  immediately  preceding  the 
accident,  without  thought  of  danger,  and  without  supposing 
that  he  could  touch  the  wires.  He  passed  under  it  the  day 
before,  as  he  and  many  others  had  frequently  done  at  other 
times,  without  stooping  his  head  or  apprehending  danger. 
During  all  the  years  that  the  wires  crossed  the  tracks,  brake- 
men  standing  on  cars  of  various  heights  had  passed  under 
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them  many  thousand  times,  and  it  had  never  been  suggested 
or  supposed  that  there  could  "be  any  contact  between  persons- 
standing  on  the  top  of  trains  and  the  telegraph  wires.  The 
superintendent  of'the  telegraph  line  and  the  line  rep^rera- 
had  passed  along  the  line  frequently  and  regularly,  and  had 
discovered  no  defect  or  displacement  of  the  wires  or  fasten- 
ings at  the  place  in  question. 

The  record  contains  no  direct  notice  of  any  kind  from  any- 
source  that  the  wires  were  dangerous.  If  thei-e  was  any 
notice  at  all  it  was  such  as  the  structure  itself  and  the  posi- 
tion of  the  wires  thereon  afforded. 

The  evidence  tends  to  show  that  one  of  two  things  made 
the  accident  possible.  The  plaintiff's  case  proceeded  upon 
the  theory  that  one  of  the  telegraph  wires  had  "  sagged  ** 
some  ten  or  twelve  inches  below  its  usual  and  proper  height, 
and  that  a  brakemaD  some  inches  taller  than  the  average, 
standing  erect  on  a  car  some  twelve  to  eighteen  inches  above 
the  ordinary  height,  came  in  contact  with  the  depressed  wire. 

There  was  some  evidence  tending  to  show  that  one  of  the 
wires  had  presented  the  appearance  of  being  slackened  and 
somewhat  lower  than  the  other  for  some  months  prior  to  the 
accident.  All  the  railroad  and  telegraph  men,  however,  dis- 
puted this  fact,  the  latter  afBrmiug  that  a  "  sagged  "  wire  in 
the  position  of  the  one  dcscriheti  could  not  have  been  used, 
and  that  these  wires  were  all  in  daily  use. 

The  defendant's  theory  was  that  the  guy-wire  which  held 
the  north  telegraph  pole  in  position  had  been  broken  or  cut 
a  short  time  prior  to  the  accident,  and  that,  on  account  of  the 
breaking  or  cutting  thereof,  of  which  it  remained  ignorant 
until  afber  the  accident,  the  top  of  the  pole  was  slightly  pulled 
to  the  south,  thus  making  contact  with  the  wires  possible 
under  the  peculiar  circumstances  of  this  case. 

The  jury  adopted  the  plaintiff's  theory.  Assuming,  there- 
fore, that  the  evidence  justified  the  jury  in  finding  that  one 
of  the  wires  bad  by  some  means  become  lowered  in  the 
center,  and  that  it  continued  in  that  position  for  a  period  of 
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six  or  eight  moDths  before  the  accident,  so  thst  a  brakemaa 
six  feet  three  and  one-half  inches  in  height,  standing  erect 
on  a  freight-car  from  twelve  to  eighteen  inches  above  the 
height  of  an  ordinary  car,  might  come  in  contact  with  the 
wire  in  the  manner  already  described,  and  the  question  re- 
mains, was  the  railroad  company  bound  to  take  notice  that 
the  wire  created  a  coudition  of  things  such  as  it  might  reason- 
ably have  been  anticipated  would  result  in  accident  and 
injury  to  some  one  for  whose  safety  the  corporation  wa» 
bound  to  take  due  and  reasonable  precaution  ? 

Actions  in  tort,  to  recover  for  injury  to  persons  or  prop- 
erty, ordinarily  arise  out  of,  or  are  predicated  upon,  acts  or 
omissions  which  are  or  may  be  classified  under  the  following' 
divisions : 

1.  The  action  may  be  brought  to  recover  for  an  injury 
caused  by  an  act  which  was  done  purposely  and  wilfully, 
without  lawful  excuse  or  justifiable  occasion,  and  with  the 
actual  or  constructive  intent  to  produce  harm. 

2.  The  injury  may  have  resulted  from  the  commission  of 
a  distinct  legal  wrong,  or  from  the  failure  to  discharge  some 
special  or  absolute  duty  which  in  itself  constituted  an  inva- 
sion of  the  rights  of,  or  an  infraction  of  the  obligation  due 
to  another,  who  was  without  fault;  or  an  act  done  or  omitted 
in  violation  of  a  positive  statute  may  have  resulted  in  injury 
to  some  one  within  the  protection  and  purpose  of  the  statute, 
who  was  without  fault  materially  contributing  to  the  injury ; 
there  being  in  either  case  no  intent  or  expectation  on  the  part 
of  the  defendant  that  injury  would  result  from  the  act  or 
omission.     Or, 

3.  The  injurious  act  or  omission  may  not  have  been  done 
or  omitted  with  any  intent  to  produce  harm,  nor  in  the  inva- 
sion of  any  distinct  or  absolute  legal  right  of  another,  nor  in 
violation  of  any  positive  law  or  special  or  absolute  obliga- 
tion ;  nevertheless  injury  may  have  resulted  therefrom  which, 
in  the  exercise  of  due  diligence  and  skill,  might  have  been 
foreseen  and  prevented,  and  the  person  upon  whom  the  injury 
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has  fellea  may  have  been  one  for  whose  safety  and  protec- 
tion the  defendant  was  at  the  time  under  some  qualified  or 
limited  obligation.  Pollock  Torts,  19;  Cooley  Torts,  85 ; 
Bennett  v.  Ford,  47  Ind.  264;  Srown  v.  Kendall,  S  Cush. 
292. 

It  is  important,  therefore,  in  each  particular  case,  that  re- 
gard be  had  to  the  class  within  which  the  facts  bring  it. 
When  the  fiicts  are  such  as  to  bring  a  case  within  either  the 
first  or  second  of  the  above  divisions,  the  act  itself  consti- 
tutes the  wrong,  and  fixes  the  right  of  action,  leaving  the 
amount  of  recovery  to  depend  upon  the  injury,  which  the  ev- 
idence may  show  followed  as  a  sequence  of  the  act.  "  The  test 
is  to  be  found  in  the  probable  injurious  consequences  which 
were  to  be  anticipated,  not  in  the  number  of  subsequent  events 
and  agencies  which  might  arise."  Lane  v.  Atfantic  Works, 
111  Mass.  136. 

True,  if  the  question  be  whether  or  not  the  injurious  act 
was  purposely  committed,  it  may  aid-  in  arriving  at  a  con- 
clusion to  inquire  whether  or  not  the  wrong-doer  had  knowl- 
edge of  such  facts  aa  rendered  it  probable  that  he  contemplated 
or  anticipated,  or  was  bound  to  anticipate,  the  result  which 
followed.  It  remains  true,  nevertheless,  as  a  general  propo- 
sition, that  the  commission  of  the  wrongful  act,  under  the 
ciivumetances  above  supposed,  fixes  the  right  of  action. 

Where,  however,  an  action  is  predicated  upon  an  injury 
resulting  from  an  act  or  omission  which  could  only  become 
tortious  on  account  of  the  relations  which  the  parties  sus- 
tained to  each  other,  and  where  the  very  substance  of  the 
wrong  complained  of  itself  was  the  failure  to  act  with  due 
foresight,  then  the  right  of  action  depends  primanly  upon  so 
iixing  the  relation  of  the  parties  as  to  show  the  defendant's 
obligation,  and  upon  showing  further  that  the  harm  and  in- 
jury complained  of  was  such  as  a  reasonable  man  in  the  de- 
fendant's place  should  have  foreseen  and  provided  against. 

In  such  a  case  it  is  not  enough  to  show  that  an  accident 
happened,  and   that  death    or   injury    resulted   therefrom. 
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Negligence  is  not  to  be  presumed  from  the  fact  of  an  occur- 
rence like  that  involved  in  the  present  case,  the  statement 
of  which  suggests  its  anomalous,  exceptional  and  extraor- 
dinarj'  character. 

This  is  not,  therefore,  a  case  in  which  mere  proof  of  the 
■accident  casts  upon  the  defendant  the  burden  of  showing  the 
real  cause  of  the  injury,  ffammack  v.  White,  11  C.  B.  (N. 
S.)  588  (593)  ;  Baker  v.  Fehr,  97  Pa.  St.  70;  Nolan  v.  Shickle, 
-3  Mo.  App.  300 ;  Sckuhz  v.  Pact^c  R.  R.  Co^  36  Mo.  13, 32. 

Where  an  event  takes  place,  the  real  cause  of  which  can 
not  be  traced,  or  is  at  least  not  apparent,  it  ordinarily  belongs 
to  that  class  of  occurrences  which  are  designated  as  purely 
accidental ;  and  in  a  case  like  this,  where  the  plaintiff  asserts 
negligence,  be  must  show  enough  to  exclude  the  case  from 
the  class  of  accidental  occurrences. 

It  is  true,  the  plaintiff's  intestate  was  at  the  place  where  he 
sustaiued  the  &tal  injury  upon  lawful  business  with,  and  in 
a  sense  upon  the  invitation  of,  the  railroad  com{>any.  The 
company,  therefore,  owed  him  the  duty  to  have  its  premises 
in  a  reasonably  safe  condition,  and  to  prevent  damage  to  him, 
and  all  others  having  lawful  occa-^ion  to  transact  business 
with  it,  from  any  unseen  or  unusual  danger  of  which  it  had, 
■or  of  which  by  the  exercise  of  reasonable  vigilance  it  should 
have  had,  knowledge.  Indermaur  v.  Damca,  L.  R.  1  C.  P. 
274;  Gilbert  v.  Nagle,  118  Mass.  278;  Pmnsylvania  Go.  v. 
Marion,  104  Ind.  239. 

The  relation  and  obligation  of  the  parties  are  accurately  ex- 
pressed in  the  proposition  found  in  the  recent  case  of  Heaven 
V.  Pender,  L.  R.  11  Q.  B.  Div.  503,  the  substance  of  which  is, 
that,  whenever  one  person  is  by  circumstancesplaced  in  such  a 
position  with  regard  to  another  that  every  one  of  ordinary 
prudence  would  recognize  that  if  he  did  not  use  ordinary  care 
and  skill  in  his  own  conduct,  with  regard  to  these  circum- 
stanoes,  he  might  cause  injury  to  the  person  or  property  of 
the  other,  a  duty  arises  to  use  ordinary  care  and  skill  to  avoid 
■  finch  danger. 
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The  obligatioQ  of  the  railway  company  did  not,  however,, 
require  it  to  make  the  place  absolutely  safe.  It  was  not  re- 
quired to  make  accideuts  imiiossiblc.  Its  duty  was  not  to 
allow  its  dejwt  and  grounds,  to  and  ui>on  which  people  were 
invited  to  come,  to  become  more  dangerous  than  such  a  place 
would  reasonably  be,  having  regard  for  the  necessities  of  its 
business  and  the  nature  of  the  contrivaucea  necessarily  em- 
ployed in  carrying  it  on. 

The  case,  therefore,  stands  upon  a  diflfcreot  footing  from 
the  caws  which  involve  the  duties  of  carriers  who  contract 
to  carry  passengers  safely  to  a  particular  destination.  In 
such  cases  proof  of  an  injury  ordinarily  establishes  a  prima 
facie  case  of  negligence  in  favor  of  a  passenger  which  the 
carrier  must  overcome.  Cfeveland,  etc.,  R.  R,  Co.  v.  NetotU, 
104  Ind.  264  (54  Am.  R.  312). 

Where,  as  in  the  case  under  consideration,  the  obligation 
is  not  in  its  nature  so  nearly  absolute,  and  the  circumstanoea- 
of  the  accident  suggest,  at  first  blush,  that  it  may  have  been 
unavoidable,  uotwithstandiug  ordinary  care,  the  plaintifT 
chaining  negligence  assumes  the  burden  of  proving  that  the 
defendant  has,  by  some  act  or  omission,  violated  a  duty  in- 
cumbent on  it,  from  which  the  injury  followed  in  natural 
sequence.  77te  Nitro-Glycerine  Case,  16  Wall.  524 ;  Mitchelt 
V.  Chicago,  etc.,  R.  \V.  Co.,  51  Mich.  236  (47  Am.  R.  566)  ; 
Patterson  Railway  Accident  Law,  section  373. 

We  are  not  iiumintlful  of  those  cases  in  which  it  appeared 
that  persons  passing  along  public  streets  or  highways  had 
sustained  injury  by  being  struck  with  dangerous  substances 
thrown,  or  by  the  falling  of  objects  from  buildings  into  pub- 
lic streets.  It  has  been  held  tliat  from  the  happening  of  saeli 
an  accident,  in  the  absence  of  explanatory  circumstauocs, 
negligence  will  be  presumed.  These  cases  go  upon  tlie  theory 
that  the  injurious  thing  was  inherently  and  intrinsically  dan- 
gerous, hurtful  and  insecure,  and  that  it  was  hence  neoes- 
sary  for  the  defendant  to  show  that  he  was  exercising  reason- 
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able  csre  dl  the  time  of  the  accidcDt.  Mullen  v.  St.  John,  57 
N.  Y.  567  (15  Am.  R.  530);  Pollock  Torts,  421. 

Taking  the  admitted  or  established  facts,  and  those  most 
fiiTorable  to  the  plaintiff,  and  the  inquiry  in  the  present  case 
mast  be,  does  it  appear,  or  can  it  be  inferred,  that  the  rail- 
road company  failed  to  observe  such  precaution  for  the  safety 
of  the  plaintiff's  decedent,  and  others  similarly  situate,  as 
ordinarily  regulates  the  conduct  of  reasonable  men?  or  can 
it  be  inferred  from  the  evidence  that  reasonable  men  engaged 
in  like  business  would  have  anticipated  and  provided  against 
the  accident  which  happened?  If  no  sueh  inference  could 
properly  have  been  drawn,  then  there  was  no  wrong;  the 
(X>mpany  was  not  negligent,  and  there  is  no  liability. 

"  If,  in  the  prosecution  of  a  lawful  act,  a  casualty  purely 
accidental  ariWs,  no  action  can  be  supported  for  an  injury 
arising  therefrom."  The  party  upon  whom  such  an  injury 
chances  to  fall,  no  matter  how  much  our  sympathies  may  be 
excited  in  His  behalf,  is  necessarily  left  to  bear  it,  Lewis  v. 
Flint,  etc.,  R.  W.  Co.  54  Mich.  55 ;  iennefi  v.  Ford,  supra. 

Mischief,  which  could  by  no  reasonable  possibility  have 
been  foreseen,  and  which  no  reasonable  person  would  have 
anticipated,  can  not  be  taken  into  account  as  a  basis  upon 
which  to  predicate  a  wrong.  "  Now  a  reasonable  man,"  says 
a  recent  learned  author,  "  can  be  guided  only  by  a  reason- 
able estimate  of  probabilities.  If  men  went  about  to  guard 
themselves  against  every  risk  to  themselves  or  others  which 
might  by  ingenious  conjecture  be  conceived  as  possible, 
'  human  afiairs  could  not  be  carried  on  at  all.  The  reasonable 
man,  then,  to  whose  ideal  behavior  we  are  to  look  as  the 
fltandard  of  duty,  will  neither  neglect  what  he  can  forecast 
as  probable,  nor  waste  his  anxiety  on  events  that  are  barely 
possible.  He  will  order  his  precaution  by  the  measure  of 
what  appears  likely  in  the  known  course  of  things."  Pol- 
lock Torts,  36. 

The  proper  inquiry  is  not  whether  the  accident  might  have 
been  avoided  if  the  company  had  anticipated  its  occurreaoe, 
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but  whether,  taking  the  circumstaaces  aa  they  then  existed^ 
the  company  was  negligent  in  &iling  to  anticipate  and  pro- 
vide against  the  occurrence.  Beatty  v.  Central  loioa  R.  W. 
Co.,  58  Iowa,  242  (8  Am.  &  Eng.  R.  R.  Cases,  210). 

The 'duty  imposed  does  not  require  the  use  of  every  pos- 
sible precaution  to  avoid  injury  to  individuals,  nor  that  the' 
comi>any  should  have  employed  any  particular  means  which 
it  may  appear  after  the  accident  would  have  avoided  it.  It 
was  only  required  to  use  such  reasonable  precautions  to  pre- 
vent accidents  as  would  have  been  adopted  by  prudent  pei^ 
sons  prior  to  the  accident.  Oaooffo,  etc.,  It.  R.  Oo.  v. 
Stumps,  55  III.  367. 

These  principles  are  illustrated  in  a  great  variety  of  cases, 
some  of  which  may  with  propriety  be  referred  to  more  par- 
ticularly. * 

In  ^ogren  v.  Hall,  53  Mich.  274,  the  plaintiff,  by  some 
accident  not  explained,  lost  his  leg  by  being  caught  in  a  wheel 
connected  with  the  operation  of  a  saw-mill  in  which  he  was- 
employed.  The  plaintiff  claimed  that  the  defendant  was  negli- 
gent in  k-aving  the  wheel  uncovered,  and  that  at  a  very  small 
expense  the  accident  could  have  been  prevented.  Cooley,  J., 
delivering  thu  opinion  of  the  court,  said  :  "  If  the  accident 
which  occurred  was  one  at  all  likely  to  happen — if  it  was  a 
probable  consequence  of  a  pei-son  working  about  the  wheel 
that  he  would  be  caught  in  it  as  the  plaintiff  was, — there 
would  be  ground  for  pressing  this  argument.  But  the  acci- 
dent can  not  be  said  to  be  one  which  even  a  prudent  man  would 
have  been  likely  to  anticiijate.  *  *  *  *  So  &r  as  there  is  a 
duty  resting  upwn  the  proprietor  in  any  of  these  cases,  it  is  a 
duty  to  guard  against  probable  dangers ;  and  it  does  not  go  to 
the  extent  of  i-eqniring  him  to  render  accidental  injuries  im- 
poasible."  Richards  v.  Rough,  53  Mich.  212 ;  MUcheU  v. 
Chicago,  etc.,  R,  W.  Co.,  supra. 

So,  in  the  case  of  City  of  Allegheny  v.  Zimmervtan,  96  Pa. 
St.  287  (40  Am.  R.  649),  which  was  a  suit  to  recover  for  in- 
juries sustained  by  the  felling  of  a  liberty  pole  which  had 
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been  erected  in  the  street,  it  was  held,  following  the  general 
rule,  that  "one  is  answerable  in  damages  for  the  conse- 
quences of  his  ftults  only  so  &r  a»  they  are  natural  and  pFozi- 
mate,  and  may  therefore  have  been  foreseen  by  ordinary 
forecast,  and  not  for  those  arising  from  a  conjunction  of 
his  owa  &ult8  with  circumstances  of  an  extraordinary 
nature."  Fairttanka  v.  Ketr,  70  Pa.  St.  86 ;  Baker  v.  Fekr, 
97  Pa.  St.  70;  Iloag  v.  Lake  Shore,  etc.,  B.  R.  Co.,  86  Pa. 
St.  293  (27  Am.  B.  663). 

Lofiu^  V.  Vnion  Ferry  Oo.,  84  N.  Y.  456  (38  Am.  R.  533), 
involved  analogous  principles.  That  wasa  suit  predicated  upon 
a  charge  of  negligence  in  raainlaining  an  inaufBcieat  gtiard  on 
the  side  of  a  float  used  by  passengers  going  upon  and  leaving 
the  ferry-boat.  In  some  manner,  not  clearly  explained,  a  child, 
in  leaving  the  feny-boat  in  company  with  its  mother,  fell 
through  or  over  the  guard  and  was  drowned.  The  float  had 
been  used  for  five  or  six  years  before  the  accident,  and  was, 
similar  to  the  floats  at  other  ferries.  Great  numbers  of  per- 
sons had  passed  over  it,  and  no  accident  had  happened  before. 
The  court,  giving  judgment  for  the  defendant,  said  :  "  It  was 
possible  for  the  defendant  so  to  have  constructed  the  guard, 
that  such  an  accident  as  this  could  not  have  happened ;  and 
this,  so  iar  as  appears,  could  have  been  done  without  unrea- 
sonable expense  or  trouble.  If  the  defendant  ought  to  have 
foreseen  that  each  an  accident  might  happen,  or  if  such  an 
accident  could  reasonably  have  been  anticipated,  the  omis- 
sion to  provide  against  it  would  be  actionable  negligence. 
But  the  facts  rebut  any  inference  of  negligence  on  this  ground. 
The  company  had  the  experience  of  years,  certifying  to  the 
sufficiency  of  the  guard.  *  *  That  this  was  likely  to  occur 
was  negatived  by  the  fact  that  multitudes  of  persona  had 
passed  over  the  bridge  without  the  occurrence  of  such  a 
casualty."  Dougan  v.  Ckamplatn,  etc.,  Co.,  56  N.  Y.  1  ; 
Crocheron  v.  North  Shore,  etc.,  Co.,  56  N,  Y,  656  ;  Cleveland 
'  V.  JVewj  Jersey,  etc.,  Co.,  68  N.  Y.  306 ;  Burke  v.  WUherbee,  98 
N.  Y.  662  ;  Marsh  v.  Oiickering,  101  N.  Y,  396. 
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Crafler  v.  Metropolitan  R.  W.  Co.,  L.  R.  1  C.  P.  300,  was 
a  suit  to'recover  for  an  injury  occasioaed  by  the  plaintifT 
falliug  on  a  stairway,  which  the  defendant's  duty  required  it 
to  keep  in  a  safe  condition.  The  cause  of  the  slipping  was 
that  the  brass  nosing  of  the  stairs  had  been  worn  smooth  by 
travel  over  it,  and  a  buildor  tL-sttfiod  that  in  his  opinion  the 
staircase  was  unsafe  on  account  of  the  smooth  condition  of 
the  nosing  and  tiie  absence  of  a  hand-rail.  There  was  noth- 
ing to  contradict  this,  except  that  great  numbers  of  persons 
had  passed  over  the  stairs,  and  that  no  accident  had  ever 
happened  before.  Setting  aside  a  verdict  for  the  plaintiff, 
the  court  held  there  was  no  evidence  of  negligence.  Btyth 
V.  Birmingham  Waierworks  Co.,  11  Ex.  781 ;  Metropolitan 
a.  W.  Go.  V.  Ja^haon,  L.  R.  3  App.  C.  193 ;  Sharp  v.  P(yu)ell, 
L.  R.  7  C.  P.  253. 

In  a  very  recent  caSe  it  appeared  that  a  passenger  seated 
in  a  railway  car  was  injured  by  the  ialling  of  a  clothes- 
wringer  from  the  rack  above  the  seat,  another  passenger 
having  placed  it  there.  There  was  no  evidence  that  tbe  po- 
sition of  the  wringer  in  the  rack  was  such  as  to  indicate  that 
it  was  insecure,  or  that  there  was  any  reason  to  anticipate  that 
an  accident  might  happen.  II.  was  held  that  the  failure  of 
the  trainmen  to  notice  the  wringer,  or,  if  noticed,  to  order  its 
removal,  was  not  negligence.  Morris  v.  New  York  Centrai, 
etc.,  R.  R.  Co.,  9  Cent.  Rep.  288. 

These  cases,  to  a  greater  or  less  extent  at  least,  go  upon 
the  theory  that  persons  who  are  charged  with  a  duty  in  re- 
lation to  a  particular  matter  or  thing  have  a  right  to  rely 
upon  the  sufficiency  of  a  structure  or  contrivance,  such  as  is 
in  common  use  for  the  purpose,  and  which  has  been  in  fact 
safely  used  under  such  a  variety  of  conditions  as  to  demon- 
strate its  fitness  for  the  purpose.  When  a  structure  or  ap- 
pliance, such  as  is  in  general  use,  has  uniformly  answered 
the  purpose  for  which  it  was  designed  and  used,  under  every 
<iondition  supposed  to  be  possible  in  the  business,  it  can  not 
in  reason  be  said  that  a  person  has  not  acted  with  ordinary 
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prudeuce  and  sagacity  in  not  anticipating  an  accident  which 
afterwards -happens  in  the  use  of  the  thing,  notwitlistandiog 
It  continued  substantially  in  the  same  condition  all  the  time. 
Of  course,  if  the  structure  or  thing  was  inherently  danger- 
ous, or  had  become  intrinsically  insecure,  and  the  person 
who  was  responsible  for  its  safety  had  actual  or  constructive 
notice  of  its  condition,  the  tact  that  it  had  been  used  before 
without  injm-y  would  not  exempt  the  pei-son  so  responsible 
from  liability  when  an  accident  happened  on  account  of  its 
defective  condition.  So,  also,  if  the  thing  which  occasioned 
the  accident  was  inherently  dangerous  or  in.seciire,  the  fact  that 
no  such  occurrence  had  ever  taken  place  before  would  not 
"be  conchwive  evidence  that  due  caution  was  observed.  Ex- 
traordinary and  unusual  occurrences  are  nut  to  be  aa  readily 
anticipated,  under  any  circumstances,  as  are  those  which  fre- 
quently happen. 

The  rule  deducible  from  the  authorities  in  cases  analogous 
to  the  present  is,  that  in  order  that  liability  shall  attach  for 
an  injury  occasioned  by  something  not  inherently  dangerous 
and  defective,  which  is  found  upon  the  grounds  of,  or  in  use 
by,  one  who  is  under  a  qualified  obligation  to  the  injured 
person,  it  must  be  shown  that  the  defendant  either  knew,  or 
that,  by  the  exercise  of  such  reasonable  skill,  vigilance  and 
sagacity  as  are  ordinarily  possessed  and  employed  by  per- 
sons experienced  in  the  particular  Itusiness  to  which  the 
thing  pertains,  he  should  have  known  of  Its  defective  and 
dangerous  condition,  and  that  the  natural  and  probable  con- 
aequence  of  its  use  would  be  to  produce  injury  to  some  one. 
■CY/y  of  (ytieago  v.  &arr,  42  III.  174;  Joy  v.  WinnUimmet 
Cb.,  114  Mass.  63;  Lane  v.  Atlantic  Works,  111  Mass.  136. 

Is  there  anything  in  the  evidence  to  show  that  a  prudent 
person,  prior  to  the  unfortunate  accident  which  gave  rise  to 
this  suit,  would  have  regarded  the  wires  crossing  the  tracks 
in  the  manner  described  as  a  source  of  probable  danger  to 
jwrsons  at  or  about  the  railroad  company's  depot  and  grounds  ? 
Vol.  112.— 27 
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The  evidence  shows  Affirmatively  that  it  was  not  bo  regarded. 
There  is  do  law  fixing  the  height  at  which  telegraph  wires- 
shall  he  maintained  at  points  where  they  cross  railroads  or 
other  highways.  Their  height  must,  therefore,  be  regulated 
primarily  so  as  not  to  put  in  jeopardy  the  safety  of  those 
who  have  oooasion  to  pass  under  them  by  the  customary 
modes,  and,  incidentally,  so  as  not  to  unnecessarily  expose- 
others,  who  have  occasion  to  come  where  they  are,  to  danger. 

A  telegraph  wire  carried  from  one  pole  to  another  is  not. 
in  and  of  itself  a  dangerous  object.  If  it  should  become- 
un&stened,  or  detached  from  one  or  more  of  the  poles  whichi 
carried  the  wire,  and  should  fall  to  the  ground  or  upon  some 
one,  it  would  not  under  ordinary  circumstances  put  life  or 
limb  iu  jeopardy.  It  could  only  become  a  source  of  danger 
to  persons  other  than  those  who  came  in  contact  with  it, by 
some  combination  of  circumstances  or  conjunctiou  of  forces, 
beyond  the  telegraph  wire  itself. 

Now,  the  railroad  company  was  only  hound  to  antici]Mite 
such  combinations  of  circumstances,  and  accidents  and  in- 
juries therefrom,  as,  taking  into  account  its  own  past  expe- 
rience and  the  ex)>erience  and  practices  of  others  in  similar 
situations,  together  witli  what  was  inherently  probable  in 
the  condition  of  the  wires  as  they  related  to  the  conduct  of 
its  business,  it  might  reasonably  forecast  as  likely  to  happen. 

Naturally,  the  first  and  chief  considemtion  would  be  as  to 
the  height  of  the  wires  above  the  track,  so  as  to  make  tliem 
safe  for  those  whose  duty  required  them  to  pass  under  on  the 
top  of  trains.  Upon  this  subject,  what  are  the  facts? 
All  those  connected  with  the  railroad  and  telegraph  service, 
iucluding  the  "  tall  brakeman,"  unite  in  saying  that  it  never 
occurred  to  any  of  them  before  the  day  of  the  accident  that 
there  was  any  danger,  or  that  contact  with  the  wires  was  or- 
dinarily possible.  On  that  day,  by  a  combination  of  extraor- 
dinary circumstances,  not  at  all  satisfectorily  explained, 
the  brakeman  already  mentioned  did  what  to  him,  and  all 
others  connected  with  the  service,  so  far  as  the  evidence' 
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shows,  seemed  up  to  that  moment  impossible.  He  came  un- 
expectedly io  contact  with  the  wire,  with  the  result  already 
mentioned. 

Now,  if  any  dependence  is  to  be  placed  in  the  testimony 
of  human  witnesses,  who  are  wholly  uncontradicted,  it  is  very 
clear  that  neither  the  brakeman  who  catue  in  contact  with  the 
wire,  nor  any  other  employee  of  the  railway  company,  could 
have  maintained  an  action  gainst  it  for  an  injury  from  the 
telegraph  wires.  This  is  so,  because  all  of  them  testify  that 
they  passed  under  it  daily  and  always  considered  it  safe.  As 
is  said  in  Burke  v.  Witfierbee,  supra,  a  case  closely  analogous 
in  principle ;  "  Under  such  circumstanceB  can  the  defendants 
be  charged  with  negligence?  Were  they  bound  to  know  more 
than  every  one  else?  Ought  they  to  have  perceived  danger 
that  was  not  visible  to  any  one  else,  and  which  those  whose 
lives  were  most  exposed  were  not  sufficiently  wise  or  vigi- 
lant to  foresee?" 

In  Baltimore,  etc.,  R.  B.  O*.  v.  E(^an,  104  Ind.  88,  the 
liability  of  a  railroad  company  for  an  injury  to  one  of  its 
brakcmen,  who  came  in  contact  with  an  overhead  bridge,  was 
made  to  depend  upon  the  following  proposttious: 

1.  The  maintenance  of  a  bridge  ovar  the  railroad  track  at 
an  insufficient  height  to  enable  brakemen  to  discharge  their 
duties  in  safety. 

2.  Knowledge  by  the  railroad  company  that  the  bridge 
was  dangerous. 

3.  Ignorance  of  the  brakeman  that  it  was  dangerous  for 
him  to  undertake  the  duties  imposed  upon  him  while  passing 
under  the  bridge. 

Every  element  of  liability  as  mt  forth  in  the  case  cited  is 
absent  in  the  present  case. 

If,  then,  the  railroad  company  maintained  its  track,  and 
the  wires  crossing  over  it,  so  that  it  discharged  its  duty  to 
those  whose  safety  was  directly  and  primarily  involved,  could 
it  reasonably  have  anticipated  an  accident  such  as  the  one 
which  happened? 
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There  is  no  evidence  in  the  record  which  enables  us  to 
answer  tliis  inquiry  in  the  affirmative.  Of  course,  we  do  not 
mean  to  say  that  there  might  not  have  been  circumstances 
which  would  have  defeated  an  action  by  the  brakeman  who 
came  in  contact  with  the  wire,  and  yet  have  permitted  a  re- 
covery by  an  injured  third  person.  If,  through  the  fault  or 
negligence  of  the  brakeman,  the^ire  had  been  thrown  down, 
and  the  injury  of  the  decedent  had  resulted,  there  would  be 
no  doubt  but  that  a  recovery  might  be  had.  No  one  pre-  _ 
tends,  however,  that  the  brakeman  was  in  fault.  His  contact 
with  the  wire  waa  wholly  UDGxpectcd  and  a  surprise  to  him. 

He  relied  upon  the  fact  that  he  had  passed  under  it  daily, 
and  wan,  therefore,  fully  justified  in  supposing  he  could  pass 
under  safitly  again.  That  he  acted  as  he  did  is  a  circum- 
stance which  indicates  almost  conclusively  that  his  contact 
with  the  wire  was  the  result  of  a  combination  of  circum- 
stances that  the  railroad  company  could  not  have  foreseen. 
Upon  the  broadest  assumption  that  the  appellee  makes  of 
the  facts,  this  must  be  so.  Take  it,  and  this  is  the  most 
that  it  is  claimed  the  evidence  shows,  that  one  of  the  wires 
"sagged"  so  that  a  brakeman  some  inches  above  the  average 
height  of  men,  happening  at  the  moment  of  passing  under 
the  wire  to  stand  erect  upon  a  car  some  inches  above  the 
average  height  of  cars,  came  in  contact,  by,  say  three  to  three 
and  a  half  inches,  with  the  wire,  and  can  it  he  said  that  the 
company,  notwithstanding  this  brakeman  and  ::1I  others  sup- 
posed the  wire  to  be  above  the  possibility  of  contact,  must 
have  anticijnted,  not  only  the  remarkable  conjunction  of 
the  depressed  wire  with  the  tall  brakeman  erect  upon  a  high 
car,  but  that  it  must  have  looked  beyond  the  brakeman  thus 
situate,  and  anticipated  that  the  wire  might  be  knocked 
down — which  in  itself  would  ordinarily  have  hurt  no  one — and 
that  such  a  combination  of  circumstances  would  then  follow  as 
might  result  in  serious  injury  to  some  one  ?  Unless  the  rule 
is  to  be  that  everything  which  by  any  possibility  may  hap- 
pen is  to  be  anticipated  and  provided  against,  or  that  because 
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a  thing  bas  bappeoed  it  must  have  been  antioipated,  there 
can  be  no  liability  on  the  &cts  proven  in  this  case. 

But  it  is  said,  finally,  that  it  vr&a  the  peculiar  province  of 
the  jury  to  determine  whether  or  not  the  railroad  compaDy 
was  guilty  of  negligence  in  not  anticipating  and  providing 
against  the  accident  which  resulted  in  the  intostate'y  death. 
Heuce,  it  is  argued,  the  jury,  having  found  a  verdict  for  the 
plaiutitr,  must  have  determined  that  the  railroad  company 
was  negligent,  and,  as  this  court  under  the  rule  can  not  weigh 
the  evidence,  that  should  be  the  end  of  the  matter. 

While  it  is  quite  true  that  it  ia  the  duty  of  the  jury,  under 
proper  instructions,  to  determine  whether  or  not  upon  any 
given  Bfate-of  facts  negligence  ought  tohe  inferred,  it  is  never- 
theless the  duty  of  the  court  first  to  say  wiiether,  upon  the 
fects  most  favorable  to  the  plaintiff,  negligence  can  be  in- 
ferred. It  is  settled  law  that  ttie  jury  can  not  arbitrarily,  and 
without  evidence,  infer  negligence.  "When  the  evidence 
&ils  to  establish  the  defendant's  duty,  and  its  nou-perform- 
ance — that  is,  when  the  evidence  is  equally  consistent  with 
the  existence  or  non-existence  of  negligence" — there  is  no 
evidence  which  justifies  the  jury  in  finding  negligence.  7h- 
ledo,  etc.,  R.  W.  Co.  v.  Brannagan,  75  Ind.  490;  Sear/en  v. 
Manhattan  R.  W.  Co.,  101  N.  Y.  661 ;  Patterson  Railway 
Accident  I^aw,  section  373,  and  cases  cited  in  note  5. 

The  evidence  must  affirmatively  establish  circumstances 
from  which  the  inference  fairly  arises  that  the  accident  re- 
sulted from  the  want  of  some  precaution  which  the  defend- 
ant ought  to  have  taken.  Hayea  v.  Michigan  Central  R.  R. 
Co.,  Ill  U.S.  228. 

"The  judge,"  said  the  Lord  Chanccllorin  Mi-lropolitan  R. 
IV.  Go.  v.  Jaekson,  tmpra,  "  has  a  certain  duty  to  discharge, 
and  the  jurors  have  another  and  a  different  duty.  The  judge 
has  to  say  whether  any  facts  have  been  established  by  evi- 
dence from  which  negligence  may  be  reasonably  inferred  j 
the  jurors  have  to  say  whether,  from  those  facts,  when  sub- 
mitted to  them,  negligence  ought  to  be  inferred.     It  ia,  in 
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my  opinion,  of  the  greatest  importance  in  the  administration 
of'jiistice  tliat. these  separate  functions  should  be  maintained, 
and  should  be  maiDtained  distinct.  It  would  be  a  serious 
inroad  on  the  province  of  the  jury,  if,  in  a  case  where  there 
are  facts  from  which  negligence  m&j  reasonably  be  inferred, 
the  judge  were  to  withdraw  the  case  from  the  jury  upon  the 
ground  that,  in  his  opinion,  negligence  ought  oot  to  be  in- 
ferred ;  and  it  would,  on  the  other  hand,  place  in  the  hands 
of  the  jurors  a  power  which  might  be  exercised  in  the  most 
arbitrary  manner,  if  they  were  at  liberty  to  hold  that  negli- 
gence might  be  inferred  from  any  state  of  facts  whatever." 

The  rule  as  thus  stated  has  often  been  recognized  by  the 
courts  of  this  country.  Randall  v.  Baltimore,  etc.,  R.  R. 
Co.,  lOS  U.  8.  478;  Gregory  v.  Cleveland,  elc.,  R.  R.  Co., 
ante,  p.  385 ;  Coimer  v.  Ci(izene,eto.,  R.  »'.  Co.,  105  Ind.  62, 
and  cases  cited ;  Wookry  v.  Louisville,  etc.,  R.  \V.  Cb.,  107 
Ind.  381,  and  cases  cited;  Pollock  Torts,  365. 

We  have  been  unable  to  discover  any  evidence  in  the 
record  of  the  present  case  from  which  a  reasonable  inference 
can  fairly  arise  that  the  railroad  company  had  omitted  any 
precaution  which  prudent  persons  engaged  in  like  business 
would  have  taken. 

There  are  other  questions  in  the  record,  but  as  they  may 
not  arise  again  in  case  of  another  trial,  if  there  should  be 
one,  we  do  not  now  consider  them. 

The  judgment  is  reversed,  vrith  costs,  with  directions  to 
the  court  below  to  sustain  the  appelUnt's  motion  for  a  new 
trial. 

Filed  Nov.  30, 1887. 
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Davis  v.  Hoover  bt  al.  '' 

ExBCUTone  AXo  Adhinx8TRatoh8.— il»«r  qf  Adminittrator  With  Will  An- 
nvcerL—lt  is  a  general  rule  that  an  adminiBtrator  with  (he  will  anoexed 
Ulcea  all  the  power  under  Ihe  will  which  would  have  deTolved  gpoii  an 
executor,  had  one  been  named. 

Same. — SaU  of  Bad  E*taU, — Implied  Pimer.—li  a  tefltator  directs  that  his 
real  estate  be  sol.d,  without  declaring  by  whom  the  sale  ehall  ba  made, 
the  power  to  sell,  if  do  contrary  intention  apiieara,  veals  in  the  eiecntor, 
if  tbe  proceeds  are  distributable  by  him,  or  if  the  dutim  imposed  with 
reference  thereto  are  such  as  usually  devclve  upon  an  executor. 

Same.— Order  of  Coarl.—  WKea  iwC  A'ecanari/.—UaiicT  sections  235B  and 
2360,  R.  S.  1881,  it  is  not  now,  and  has  not  been  since  the  former  se<^ 
tion  has  been  in  force,  neccsi^arj  to  obtain  an  order  of  court  to  anthor- 
ixe  the  sale  of  real  estate  specilicatly  devised  for  the  payment  of  debts 

Same, — Appiaiioneal. — Presamplion. — Datroyal  Eetrndg, — Where  the  will 
directs  that  renl  estate  dliall  be  appraised  before  sale,  it  will  be  pre- 
sumed, after  a  sale  by  the  executor  or  administrator,  in  the  absence  of 
proof  to  the  contrary,  where  the  deed  purports  to  have  been  made  in 
accordance  with  the  will,  and  where  the  public  records  have  been 
destroyed,  that  an  appraisement  was'had.     Acts  of  1883,  p.  109. 

Will.— Clm»frTic(iOTi.— H'Woto.— J!«n(B  and  ProjSfa.— Sife  of  Rod  Estate.— 
Where,  by  one  item  of  his  will,  a  testator  deviEies  to  his  wife  for  life 
the  rents  and  prolits  of  his  real  estate,  and  by  a  subsequent  item  directs 
that  the  property  be  sold  and  the  proceeds  loaned  for  the  benefit  of  his 
wife,  the  two  provisionB  will  be  construed  together  and  held  to  mean, 
that  so  long  as  the  real  esta^  remains  unsold  the  widow  shall  have  the 
rents  and  profits,  and  after  sale  the  interest  on  the  purchase-mon^. 

From  the  Madison  Circuit  Court. 

H.  D,  Thompson,  for  appellant. 

M.  8.  Sobineon  and  J.  \V.  Lovdt,  for  appellees. 

NiBLACK,  J. — On  the  11th  day  of  June,  1867,  Mary 
Davis,  the  appellant  here,  was  the  wife  of  Isaac  Vanduyne, 
late  of  the  county  of  Madison,  in  this  State,  who  was,  at  the 
time,  the  owner  of  certain  lots,  hereinafter  described,  in  the 
town  of  Alexandria,  in  that  county.    On  that  day  Vaaduyne 
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executed  and  published  his  last  will  and  testament,  the  dis- 
posing part  of  which  is  as  follows : 

"Item  1.  I  give  and  devise  to  my  beloved  wife,  Mary 
Vanduyne,  for  her  natural  life,  all  the  rents  and  profits  of 
the  house  and  lots,  and  al!  the  appurtenanc<:s  belonging  to 
the  property,  where  I  now  live,  viz. :  lots  Nos.  7  and  8  in 
block  <No.  10  in  the  town  of  Alexandria,  Madison  county. 
State  of  Indiana. 

"  Item  2.  I  also  give  my  said  wife  the  interest  during  her 
natural  life  of  the  following  moneys,  viz. :  $300 — $100  of 
which  is  at  the  date  hereof  loaned  to  Conrad  Coon ;  the 
other  $200  to  Joseph  Pugh ;  and  I  further  bequeath  unto  my 
said  wife,  for  the  term  of  her  natural  life,  the  interest  anJ 
profits  of  all  other  moneys  or  choses  in  action  of  which  I 
may  be  possessed  at  my  death. 

"Item  3.  I  also  give  and  bequeath  to  my  children  who' 
may  survive  my  wife  all  the  above  described  property,  to  be- 
equally  divided  between  them  at  the  death  of  my  said  wife. 

"  Item  4.  I  give  and  bequeath  unto  my  wife  all  my  house- 
hold furniture  and  other  property  of  which  I  may  be  pos- 
sessed, not  otherwise  provided  for,  to  have  and  to  hold  for- 
ever. It  is  my  will  that  my  said  wife  shall  pay  out  of  the 
moneys  above  mentioned  all  debts  that  may  b^  outstanding 
against  me  at  my  death.  It  is  also  my  will  that  the  above 
described  real  estate  be  appraised  and  sold  at  private  sale, 
the  proceeds  thereof  loaned  out,  secured  by  mortgage  on  real 
estate,  and  the  interest,  after  deducting  necessary  expenses, 
given  to  my  wife  as  her  own  property,  in  accordance  with 
item  No.  1  of  this  will." 

Vanduyne,  the  testator,  died  in  September,  1867,  leaving 
this  will  in  full  force,  and  witliout  naming  an  executor. 

On  the  3d  day  of  October,  1867,  one  Cyrenius  Free  caused 
the  will  to  Ije  duly  proven  and  admitted  to  probate  in  the 
common  pleas  court  of  Madison  county,  and  afterwards  pro- 
cured letters  of  administration  with  the  will  annexed  to  be 
issued  to  him.     On  the  2d  day  of  October,  1868,  Free,  as 
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such  administrator  with  the  will  annexed,  but  without  any 
order  of  court  authorizing  him  to  do  so,  sold  the  real  estate 
described  in  the  will  to  one  Joseph  P.  Millcribr  the  sum  of 
$700,  being  at  the  time  its  full  value,  and  on  that  day,  by  a 
deed  of  conveyance  in  which  be  described  himself  as  "  ex- 
ecutor of  the  last  will  and  testament  of  Isaac  Vauduyne, 
deceased,"  conveyed  the  said  real  estate  to  Miller,  such  deed, 
on  its  face,  purporting  to  be  made  by  virtue  of,  and  in  accord- 
ance with,  said  last  will  and  testament,  and  being  pro[jerly 
acknowledged  and  recorded.  Miller  {>aid  the  purchase-money 
and  went  into  immediate  possession.  On  the  16th  day  of 
August,  1883,  Mary  Hoover,  the  appellee,  for  a  valuable 
consideration,  purchased  the  real  estate  in  question  from  a 
remote  purchaser  from  Miller,  and  received  a  deed  which, 
through  intermediate  conveyances,  conferred  upon  her  alt  the 
title  acquired  by  Miller  under  his  deed  from  Free,  and  with 
her  husband,  Valentine  Hoover,  io  good  feith,  went  into  pos- 
session, which  she  still  holds. 

For  several  years  after  the  real  estate  was  sold  and  con- 
veyed by  Free  to  Miller,  and  up  to  the  year  1882,  the  widow 
of  Vanduyne,  the  testator,  received  fiom  time  to  time  from 
Free  various  sums  of  money  on  account  of  such  real  estate, 
ranging  from  $47  to  $60  per  year.  Free  died  iu  the  year 
1882,  after  making  the  last  payment  to  the  widow.  Mary 
Davis,  the  widow,  having  for  some  time  thereafter  received 
nothing  further  on  account  of  such  real  estate,  and  claiming 
that  she  was,  at  her  option,  entitled  to  demand  and  receive 
the  rents  and  profits  thereof,  commenced  tliia  action  against 
Mrs.  Hoover  and  her  husband  to  have  the  real  estate  de- 
clared to  be  chargeable,  under  the  will,  with  the  paymout  of 
an  annual  rent  to  her,  and  to  obtain  a  decree  adjudging  her 
claim  for  rent  to  be  a  lien  on  said  real  estate. 

Mrs.  Hoover  and  her  husband  answered  in  several  para- 
graphs, and  filed  a  cross-complaint  demanding  that  the  title 
of  the  former  be  quieted.  Issues  being  joined,  both  upon  the 
complaint  and  cross-complaint,  the  cause  was  tried  upon  an 
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agreed  statemeot  as  to  the  fact^  upon  which  it  rested,  which 
was  ia  subatantial  accordance  with  the  statement  hei-e  given, 
with  the  additional  agreemeut  that  all  the  records  and  papers 
belonging  to  the  common  pleas  court  of  Madison  county,  and 
all  other  court  records  of  that  county,  were  destroyed  by 
fire  OD  the  10th  day  of  December,  18S0,  and  that  the  rental 
value  of  the  real  estate  in  controversy  was,  and  had  been 
since  August  16th,  1883,  |75  per  annum. 

Upon  the  facta,  as  thus  presented,  the  circuit  court  made 
a  general  finding  for  the  appellees,  and  gave  judgment  in 
their  &vor  on  the  complaint,  and  decreed  that  Mrs.  Hoover's 
title  be  quieted  upon  the  cross-complaint. 

Questions  were  reserved,  and  arc  here  made,  upon  some  of 
the  pleading!^,  as  well  as  upon  the  sufficiency  of  tlie  evidence 
to  sustain  the  proceedings  below;  but  as  a  proper  decision  of 
all  depends  ujM>n  the  construction,  in  certain  rosi>ects,  which 
ought  to  be  given  to  the  will,  which  was  read  in  evidence, 
we  will  consider  only  the  question  of  the  suiBciency  of  tlie 
evidence. 

It  is  insisted  that  the  propriety  of  selling  the  real  estate 
described  in  the  will  rested  with,  or  rather  in  the  discretion 
of,  the  common  pleas  court  of  Madison  county,  and  not  with 
Free,  and  that  hence  the  sale  to  Miller  without  an  order  of 
that  court  was  void;  that,  conceding  that  an  order  of  court 
was  not  necessary,  the  sale  ought  to  have  been  held  void  be- 
cause it  was  not  affirmatively  shown  that  the  real  estate  was 
first  appraised,  as  required  by  the  will. 

It  was  held  in  the  ease  of  Landers  v.  Stone,  45  Ind.  404, 
that  the  only  practical  difference  between  an  executor  and 
an  administrator  with  the  will  annexed  consists  in  the  mode 
of  their  respective  appointments — the  first  being  named  by 
the  testator,  and  the  latter  by  the  court  in  which  the  will  is 
proved.  That  is  undoubtedly  a  correct  statement  of  law  as 
applicable  to  the  duties  ordinarily  imposed  upon  an  executor 
by  the  will.  There  may  be  an  exception  to  this  general  rule, 
where  a  personal  and  peculiar  trust  and  confidence  is  reposed 
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ID  an  executor.  Williams  Ex,  (7tli  ed.),  bot.  p.  461,  and 
notes;  FarweU  v.  Jacob»,  4  Mass.  634;  2  R.  S.  1876,  530, 
section  93;  R.  3.  1881,  section  2361. 

The  case  before  u3  falls  within  that  general  rule,  and  Free 
took  all  the  power  under  the  will  which  would  have  devolved 
upon  an  executor  if  one  had  been  named. 

Id  the  construction  of  a  general  and  indefinite  direction 
ofa  testator  for  the  sale  of  his  property,  Williams  on  Kxecu- 
tors,  above  cited,  says,  at  bottom  page  655 :  "  It  sometimca 
happens  that  a  testator  directs  his  estate  to  be  disposed  of 
for  certain  purposes,  without  declaring  by  whom  the  sale 
shall  be  made.  In  the  abi^cnce  of  such,  a  declaration,  if  the 
proceeds  be  distributable  by  llie  executor,  he  shall  have  the 
power  by  implication.  Thus,  a  power  in  a  will  to  sell  or 
mortgage,  without  naming  a  donee,  will,  if  a  contrary  inten- 
tion do  not  appear,  vest  in  the  executor,  if  the  fund  is  to  l>e 
distributable  by  him,  either  for  the  payment  of  debts  or 
legacies."  See,  also,  note  a,  and  the  cases  there  cited.  This 
rule  of  construction  is  both  reasonable  and  practicable,  and 
is  well  supported  by  authorities. 

The  statute  in  force  on  the  subject  of  the  sale  of  devised 
real  estate  when  Free  sold  that  named  in  the  will  to  Miller 
was  as  follows:  "When  real  estate  or  any  interest  therein 
is  devised  by  the  will,  or  directed  to  be  sold  for  the  payment 
■of  debts  or  legacies,  the  executor  shall  proceed  to  dispose  of 
the  estate,  and  apply  the  same  aceordhig  to  the  provisions  of 
the  will."  2  I^  S.  1876,  529,  section  92;  R.  S,  1881,  sec- 
tion 2359, 

So  fiir  as  we  are  advised,  it  has  never  been,  and,  as  we  be- 
lieve, it  ought  not  to  be,  held  that,  in  cases  falling  within 
the  provisions  of  this  section  of  the  statute,  it  was  necessary 
to  obtain  an  order  of  court  to  authorize  the  sale  of  real 
estate  specifically  devised  for  the  payment  of  debts  or  lega- 
cies; and  it  is  now  expressly  provided  by  section  2360,  R. 
S.  1881,  that  it  is  not  necessary,  in  sucii  cases,  to  obtain  such 
an  order  of  court.     The  duties  imposed  upon  some  person 
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by  the  will  under  coDBideration  were  such  as  are  ordinarily 
devolved  upon  an  executor  or  administrator  with  the  will 
aunexed,  end  heoce  we  conclude  that  Free,  as  such  admiuis- 
tratur  with  the  will  annexed,  bad  the  implied  power  to  sell 
tlie  real  estate  directed  to  be  sold,  and  to  invest  and  control 
the  proceeds  for  the  benefit  of  the  widow;  also,  that  be  had 
power  to  sell  and  convey  it  without  an  order  of  court  either 
authorizing  or  requiring  him  to  do  so.  Mujison  v.  Cole,  98 
Ind.  502. 

It  is  sometimes  necessary  to  the  sale  of  devised  lands  that 
an  order  of  sale  shall  first  be  procured,  but  that  is  in  a  class 
of  cases  different  from  the  one  at  bar.  Duncan  v.  Oainey, 
108  Ind.  579. 

This  court  has  held  that,  whei-e  a  sheriff  sells  property  on 
execution,  subject  to  appraisement  before  sale,  and  his  returo 
is  silent  as  to. whether  the  property  was  appraised,  the  pre- 
sumption will  be  indulged  that  the  sheriff  did  his  duty,  and 
that  an  appraisement  was  made  as  required,  in  the  absence- 
of  proof  to  the  contrary.  Evartev.  A8kby,22  Ind,  15;  Tal- 
boti  v.  Hale,  72  Ind.  1 ;  Woolen  v.  RoekafeUer,  81  Ind.  208  ; 
Jones  V.  Kokomo,  etc.,  Ass'n,  77  Ind.  340. 

We  regard  the  rule  thus  applied  to  a  sheriff's  sale  as  hav- 
ing an  analogous,  and,  therefore,  a  proper  application  to  such 
a  sale  as  that  made  by  Free  to  Miller,  which  it  is  likewise 
Ihe  policy  of  the  law  to  uphold  by  every  reasonable  presump- 
tion of  regularity. 

It  is  enacted  by  the  first  section  of  the  act  of  March  5th, 
1883  (Acts  of  1883,  p.  109),  "That  whenever,  heretofore  or 
hereafter,  any  deed  shall  have  been  executed  by  any  admin- 
istrator, executor,  guardian,  sheriff,  or  commissioner  of  court, 
by  virtue  of  any  order,  judgment,  or  decree  of  court,  or  by 
virtue  of  any  will,  or  by  virtue  of  any  sale  made  upon  any 
execution  issued  on  any  judgment,  and  the  record  of  snoh 
order,  decree  of  court,  will,  execution,  or  judgment  shall 
have  been  destroyed  by  fire  in  the  burning  of  any  court- 
house in  this  State,  then  such  deed,  or  the  record  thereof^. 
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shall  he  prima  faeie  evidence  of  all  the  &eta  recited  in  such 
deed,  aod  of  the  regularity  and  sufficiency  of  all  the  pro- 
ceediogs,  records,  aud  papers  in  virtue  of  which  the  deed  was 
executed." 

The  deed  from  Free  to  Miller,  io  evidence  in  this  case, 
jmrportiug,  as  it  does,  to  have  been  made  by  virtue  of,  and 
ill  accordance  with,  the  last  will  and  testament  of  the  testator, 
Vanduyue,  falls  seemingly,  and,  as  we  think,  fairly,  within  the 
spirit  and  purview  of  this  statute,  and  hence  carries  with  it  the 
presumption,  if  it  did  not  otherwise  arise,  that  the  real  estate 
was  first  appraised  as  directed  by  the  will.  How  far  the 
provision  of  the  will  requiring  an  appraisement  of  the  real 
estate  ought  t^  be  construed  as  mandatory,  and  hence  a  con- 
dition precedent  to  its  sale,  presents  a  question  which  has  not 
been  discussed,  aud  which,  in  consequence,  we  have  not  con- 
sidered. 

.Considering  "the  first  and  last  items  of  the  will  before  us 
together,  we  construe  them  to  mean  that  so  long  as  the  real 
.  «statc  remained  unsold  the  widow  was  entitled  to  receive  the 
rents  and  profits  resulting  from  it,  but  that  it  was  the  duty 
of  the  person  chained  with  the  execution  of  the  will  to  sell 
the  real  estate  within  a  reasonable  time  at  its  full  or  ap- 
praised value,  and  that  thereupon  the  widow  was  to  take  the 
aunual  and  accruing  interest  ou  the  purchase-money  instead 
of  the  rents  and  profits. 

The  widow  appears  to  have  acquiesced  in  this  construc- 
tion for  a  period  of  near,  if  not  quite,  fourteen  years,  and  we 
see  DO  ground  npoo  which  she  can  now  be  permitted  to  sue- 
ceasfully  insist  upon  a  different  construction. 

The  designation  of  Free  as  "  executor "  in  the  deed  to 
Miller  was,  under  the  circumstances  attending  it,  only  a  mere 
clerical,  and,  therefore,  immaterial,  misdescription  of  the  char- 
acter in  which  he  conveyed  the  real  estate.  Downie  v. 
Buennagel,  94  Ind.  228. 

The  judgment  is  affirmed,  with  costs. 

Piled  Dec  2, 1887. 
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No.  13,642. 
BaBTHOLOHEW  V.  PlEfiBOH. 

HoBioAGB.— AuAond  and  Wi/e.—Iiaantt  tn/  Enlirelkt.-- When  Morigagu 
Void.  —  A  mortgage  executed  bj  a,  haBbaod  aod  wile  upon  land 
owned  bf  entiretiw  u  Toid,  under  Bection  5119,  B.  S.  1S81,  if  the  wife 
eiecated  it  a«  enretf  for  her  husband,  but  valid  if  tlie  monej'  obtained. 
U  for  the  benefit  of  the  joint  estate. 

Same. —  Fometomrt. —  Caaitelbilioa. —  Wifift  SurdycAtp. —  Omtt-Complaiat, — 
Burdea  tf  Pm^.—U,  in  a  suit  to  forecloae  such  a  mortgage,  the  wife  by 
croHs-complsint  allien  her  saretyship  and  aaki  a  cancellation  of  tb» 
mortgage,  the  burden  ia  upon  her  to  show  its  invaliditj  for  the  cause 
mentioned. 

Sakb. — Sptdoi  Finding  <u  to  AtrefyaAip.— Where  there  is  a  finding  merely 
that  the  wife  signed  the  mortguigit  to  enable  lier  husband  to  obtain  the 
money  advanced  thereon,  and  not  to  obtain  the  moDey  for  beraelf,  and 
that  the  husband  received  the  mone;,  a  coDclusioa  of  law  that  the 
mortgage  is  void  and  should  be  cancelled  ia  not  warranted,  in  the  ab- 
sence of  a  finding  of  the  ultimate  fact  that  the  wife  signed  as  surety. 

SpeciaJj  Fi^SDiSO-SlattTaeiUi  of  EvidcTiet.—Sarplaaage. — Statements  of  ev- 
idence in  a  special  Bnding  of  facta  will  be  treated  as  surplusage,  and. 
disregarded. 

From  the  Headricks  Circait  Court. 

E.  G,  Hogate  aod  R.  B.  Blake,  for  appellant. 

T.  T.  Moore  aad  J.  V.  Hadley,  for  appollee. 

ZoLLARS,  J. — Appellant,  by  this  action,  seeks  to  foreclose 
a  mortgage  and  recover  a  personal  judgment  upon  a  prom- 
issory note.  Upon  a  proper  request,  the  court  below  made 
a  special  fiadiag  of  the  facts.  The  iacts  so  found  are  sab- 
atantiallj  as  follows : 

On  the  15th  day  of  February,  1883,  appellee  and  her  hus- 
band, since  deceased,  executed  the  note  and  mortgage  in 
suit.  The  mortg^e  is  upon  land  which  appellee  and  her 
husband  owned  as  tenants  by  entireties.  At  the  time  of  the 
execution  of  the  note  and  mortgage,  and  in  consideration 
thereof,  appellant  signed  and  delivered  to  the  husband  a 
check  on  a  bank  for  $600,  setting  out  the  check,  the  amoant 
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of  which  was  paid  to  the  husband  by  the  bank.  Appellee 
"  received  no  part  of  the  money  thus  obtained.  *  ♦  She 
signed  the  note  and  mortgage  in  order  that  her  husband, 
William  H.  Pierson,  might  obtain  said  money,  but  not  for 
the  purpose  of  obtaining  any  money  for  herself."  Upon 
the  facts  thus  foand  and  stated,  the  court  concluded  and  ad- 
judged as  a  matter  of  law  that,  as  against  appellee,  the  note 
and  mortgage  are  void,  and  that  appellant  is  not  entitled  to 
recover  upon  either;  and,  further,  that  appellee  is  entitled  to 
have  the  same  cancelled,  as  she  asks  in  her  cross-complaint. 

The  first  question  for  decision  here  is,  are  the  oonclusions 
of  law  correct  upon  the  facts  found?  That  the  check  was 
delivered  to  the  husband  and  made  payable  to  him  is  an 
evidentiary  fecL  rather  than  the  ultimate  fact  to  be  found. 
And  while  it  may  tend,  in  some  degree,  to  show  that  the 
loan  was  made  to  the  husband,  it  is  by  no  means  conclusive 
of  that  fiict.  So  far  an  the  ultimate  rights  of  the  partis  are 
concerned,  it  is  immaterial,  except  as  a  matter  of  evidence, 
to  whom  the  check  was  made  payable,  or  who  received  the 
money  upon  it  from  the  bank.  The  statements  in  relation 
to  ttie  check  and  the  payment  of  it  to  the  husband  are  state- 
ments of  evidence  and  have  no  proper  place  in  the  finding 
of  ftcts.  They  should  be  regarded  as  surplusage,  and  disre- 
garded in  passing  upon  the  finding  of  facts.  Ward  v.  Berk- 
s/are Life  Lis.  Co.,  108  Ind.  301  (307);  Indianapolis,  etc., 
R.  W.  Gd.  V.  Bush,  101  Ind.  582;  PiUaburgh,  etc.,  B.  W. 
a.  V.  Adams,  105  Ind.  151. 

The  mortgage  executed  by  appellee  and  her  husband  upon 
the  land  which  they  owned  as  tenants  by  entireties  was  not 
necessarily  void,  either  at  common  law  or  under  our  statutes. 
Dodge  v.  Kinzy,  101  Ind.  102  (106) ;  McLead  v.  Mna  Life 
Ins.  Co.,  107  Ind.  394  (397) ;  Fawkner  v.  Soottiak,  etc.,  Co., 
107  Ind.  555. 

Under  our  statute,  section  5119,  R.  S.  1881,  both  the  note 
and  mortage  are  void  as  to  appellee,  at  her  pleasure,  if  she 
executed  them  only  as  surety  for  her  hnsband.    See  cases 
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above  cited;  also,  Orooka  v,  KetmM,  111  lad.  347,  and  cases 
tiiere  cited. 

By  ber  cross-complaint  appellee  asked  to  have  the  note 
and  mortage  cancelled,  ou  the  ground  that  she  executed  them 
as  surety  for  ber  bushand,  and  for  no  other  purpose  and 
iu  DO  other  capacity.  Whatever  might  be  said,  did  this  ac- 
tion involve  nothing  more  tlian  appellant's  claim  to  a  judg- 
nu'ut  and  a  foreclosure  of  the  mortgage,  we  think  that  it  must 
be  held  that  as  to  her  cross-complaint  the  burden  was  upon 
appellee  to  show  that  the  note  and  mortgage  were,  and  are, 
invalid  as  to  her  by  reason  of  her  having  executed  them  as 
surety  for  her  husband. 

The  conclusions  of  law  by  the  court  below  can  not  be  sus- 
tained, unless  it  appears  from  the  finding  of  &cts  that  she 
thus  executed  the  note  and  mortgage  as  surety  for  her  hus- 
band. 

TOe  do  not  think  that  the  ultimate  fact  of  suretyship  is 
sufficiently  shown  by  the  finding  of  tacts  to  justify  the  con- 
clusions of  law  based  thereon.  There  is  no  finding  of  the 
ultimate  fact,  as  a  fact,  that  ap[>ellee  executed  the  note  and 
mortgage  as  surety  for  her  husband  only. 

It  is  found  that  alio  executed  tliem  in  order  that  her  hus- 
band might  obtain  the  money,  which  he  did  receive  upon  the 
check,  and  not  for  the  purpose  of  obtaining  any  money  for 
lifrself.  The  facts  thus  stated,  if  they  can  be  regarded  as 
anything  more  than  evidence,  do  not  amount  to  a  finding  of 
the  controlling  and  ultimate  fact  that  she  executed  the  note 
and  mortgage  as  surety  only.  That  she  thus  executed  the 
note  and  mortgage  is  not  a  necessary  inference  from  the 
facts  stated.  The  facta  thus  stated  do  not  necessarily  exclude 
the  idea  that  she  may  have  executed  the  note  and  mortgage 
in  order  that  her  husband  might  obtain  the  money  for  the 
benefit  of  their  joint  estate — as,  for  example,  to  improve  the 
Joint  estate,  to  pay  a  debt  incurred  in  its  purchase,  or  to  re- 
move therefrom  a  lien  which  was  valid  and  binding  as  against 
both  appellee  and  her  husband.     See  Western  Union  Tel.  Co. 
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-V.  Brown,  108  lod.  538;  Stix  v.  Sadler,  109  Ind.  264,  and 
cases  there  cited  ;  Buchanan  v.  MUligan,  108  Ind.  433. 

If  the  money  was  obtained  by  the  husband  for  the  pnr- 
puses  suggested,  it  could  not  be  said  that  appellee  executed 
the  note  and  mortgage  as  his  surety  only. 

We  feel  constrniued  to  hold  that  the  couclusioos  of  law  by 
the  court  below  are  not  warranted  by  the  &cts  found. 

The  judgment  must,  therefore,  be  reversed;  and  as  it  ia 
apparent  that  the  rights  of  the  parties  will  be  better  pro- 
tected by  ordering  a  new  trial,  the  judgment  is  reversed,  at 
-appellee's  costs,  and  the  cause  remanded,  with  instructions  to 
the  court  below  to  award  a  new  trial.  See  Western  Union 
Tel.  Co.  V.  Brown,  supra;  Buchanan  v.  Milligan,  supra. 

Filed  Nov.  30, 1887. 


.    Stevens  v.  The  State. 

<;bihiiial  X^w.— Brothel.— Taking  Infant  Female  tn.—Proeunng  Her  to  ffow 
JnUreauTte  WUh  Men. — One  who  takes  his  dnughter,  under  eighteen  years 
of  age,  to  a  brothel  and  instructs  or  comm&nds  her  to  have  sexual  inter- 
couree  with  men  who  vi«it  the  place,  which  she  doe«,  it  gailtj  of  the 
offence  prescribed  hj  section  2001,  K.  S.  1381. 

From  the  Wayne  Circuit  Court. 
J.  W.  Henderson  and  W.  H.  Ogbom,  for  appellant. 
L.  T.  Michemr,  Attorney  General,  and  J.  H.  Gillett,  for 
^he  State. 

Elliott,  J. — The  evidence  in  this  case  conclusively  shows, 
"for  there  is  no  semblance  of  conflict,  nor  any  pretence  of  ex- 
VOL.  112.— 28 


434  SUPKEME  COURT  OF  INDIANA, 

SteveDB  V.  The  State. 

plaoation,  that  the  appeliaut  took  his  daughter,  fifteea  years 
of  age,  to  a  brolhel,  aud  instructed  her — iudeed,  commanded 
her — to  have  sexual  commerce  wirh  men,  aud  to  give  him 
the  mouey  she  caroed  as  the  wages  uf  her  sia  and  shame. 
Part  of  this  mouey  he  did'  receive. 

It  is  contended  by  his  counsel  that  tliere  is  no  case  made 
out  under  section  2001,  R.  S.  1881,  because  it  is  not  shown 
that  the  intention  of  the  appelhiut  was  to  decoy,  induce,  pro- 
cure, or  compel  the  child  to  have  intercourse  with  a  particu- 
lar person. 

We  do  not  think  it  was  necessary  to  prove  that  the  accused 
was  influenced  by  such  a  purpose.  It  was  enough  to  prove 
that  he  decoyed,  induced,  procured,  or  compelled  her  to 
have  intercourse  with  another  than  himself,  for  it  is  not 
essential  that  the  intention  should  be  to  induce  the  female  to 
submit  to  the  embraces  of  a  |)articular  person,  known  and 
selected  at  the  time  she  was  decoyed  into  the  place  where 
she  submitted  to  the  carnal  intercourse.  If  the  accused  did' 
procure  aud  induce  the  girl  to  have  carnal  intercourse  with 
men  he  is  guilty,  although  he  may  not  have  had  in  mind 
any  particular  man,  or  men,  at  the  time  he  took  her  to  the 
brothel. 

The  case  made  by  the  evidence  is  so  revoljing  as  to  be 
almost  incredible,  but  not  a  syllable  of  explanatory  or  con- 
tradictory evidence  was  given,  and  we  think  the  jury  were 
fully  warranted  in  convicting  the  appellant. 

Judgment  affirmed. 

Filed  Not.  ^,  1887. 
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Bill  OF  Exceptiomb.— /'radiee.— Leatieo/tbuj-f/or  Timein  Which  to Prrpare 
^£iU. — Where,  iipou  the  uvtrruliug  of  a,  motion  fur  a  new  trial,  excep- 
tioDs  are  taken  at  the  tiinc,  Hnd  on  tlie  name  duy  leave  of  vuiirt  is  asked 
and  granted  for  a  »pccifted  period  of  time  beyond  the  tfrni  in  which  to 
file  a  bill  o(  exceptions,  within  which  time  it  in  filed,  it  is  properly  in 
the  record,  alLhougli  other  proueeUings  in  the  cuuse  intervened  between 
the  time  of  taking  the  exceptions  and  the  leave  of  court  granted  for 
the  filing  oE  the  bill. 

SupaBME  CovBT.— Verdict  nnl  Dwinrbed  ij  Sappnrttd  by  Any  Eniiknet. — 
ProBiiu. — The  verdict  of  a  jury,  whieli  has  met  the  approval  of  the  trial 
court,  will  not  be  disturbed  by  the  Supreme  Court  on  the  evidence 
merely,  unless  the  record  shows  an  absolute  failure  of  evidence  on  some 
material  point- 

Promissoby  Note. — Rate  n/  lateral.— Lex  Loci  ConCradus. — Where  promis- 
sory notes,  in  which  no  interest  Is  specified  or  contracted,  are  executed 
and  payable  in  another  State,  or  at  some  B[>euified  place  therein,  the 
liahjlity  of  the  maker  us  to  all  matters  contracted  for  therein  is  governed 
and  measured  by  the  laws  in  force  in  that  State. 

Same. — Ftaee^  Faymenl.—Iniereiit. — Dauuiyfs. — iar  fbn.— Where,  however, 
promissory  notes  are  payable  generally,  no  place  oE  payment  being 
fixed,  the  general  rule  iathat  thci<:j;/uri  governs  in  the  coUcotion  thereof ; 
and  where  no  interest  has  been  provided  for  therein,  the  interest  recov- 
erable after  a  breach  o(  the  contract  is  recoverable,  if  allowed,  as  dam- 
ages; and  where  interest  is  adjndeed  as  damages  upon  sncli  contracts, 
the  rate  of  interest  will  be  governed  by  the  law  of  the  place  of  suit. 

lueTttcCTiONB  TO  JuBY. — Special  Finding  of  FacU. — Bequest /or,— DiMretlon 
qT  CourL—Pradiix. — The  question  as  to  the  time  when  a  parly  shall  make 
a  request  of  the  court  to  instruct  the  jury  to  find  specially  upon  partic- 
ular questions  of  fact,  if  they  render  a  general  verdict,  is  left  by  the 
code  to  the  soond  discretion  of  the  trial  court,  and  in  the  absence  of  aa 
abuse  of  such  discretion  the  action  of  that  court  will  oot  be  interfered 
with  on  appeal. 

From  the  Jasper  Circuit  Court. 
M.  F.  Oiileote,  for  appellant. 
£1.  P.  Haimrumd,  for  appellee. 

HowK,  J. — Id  this  case,  errors  have  been  assigned  here 
by  ^pellant,  the  defendant  below,  as  follows : 
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1.  The  court  below  erred  in  overruling  his  motion  for  & 
new  trial. 

2.  Error  of  the  court  iu  rendering  judgment  for  appellee, 
over  appellaot's  objections,  for  $503.66  and  costs,  the  same 
being  too  large. 

The  point  is  made  by  appellee's  learned  counsel,  and  is 
pressed  with  much  earnestness,  that  the  bill  of  exceptions 
containing  the  evidence  "  is  not  properly  in  the  record."  If 
counsel  is  correct  in  this  position,  it  is  manifest  that  no  ques- 
tion would  or  could  be  presented  for  our  decision  by  the 
record  of  this  cause  and  the  errors  assigned  thereon  by  the 
appellant.  Upon  this  point  counsel  says:  "We  claim  the 
bill  of  exceptions  is  not  in  the  record,  because,  at  the  time 
of  overruling  the  motion  for  a  new  trial,  time  was  not  then 
given  by  the  court  in  which  to  reduce  the  exception  to  writ- 
ing." UjMtn  tills  subject  our  civil  code  of  practice,  in  sec- 
tion 626,  R.  S.  1881.  provides  as  follows: 

"  The  party  objecting  to  the  decision  must  except  at  the 
time  the  decision  is  made;  but  time  may  be  given  to  reduce 
the  exception  to  writing,  but  not  beyond  the  t«nn,  unless  by 
special  leave  of  the  court:  *  *  *  Provided,  That  if  a  mo- 
tion for  a  new  trial  shall  be  filed  in  a  cause  in  which  such 
decision,  so  excepted  to,  is  assigned  as  a  reason  for  a  n6w 
trial,  such  motion  shall  carry  such  decision  and  exception 
forward  to  the'  time  of  ruling  on  such  motion,  and  time  may 
be  then  given  by  the  court  within  which  to  reduce  such  ex- 
ception to  writing." 

It  is  shown  by  the  record  of  this  cause  that,  on  the  7th 
day  of  November,  1885,  the  same  being  the  18th  judicial 
day  of  the  October  term,  1885,  of  the  court  below,  the  ap- 
pellant filed  his  written  motion  for  a  new  trial  herein,  "  which 
motion  the  court  now  overrules,  to  which  ruling  of  the  court 
said  defendant  (appellant)  excepts."  Immediately  following 
the  language  last  quoted,  the  order-book  entry  of  the  same 
day's  proceedings  of  the  court  in  this  cause,  as  copied  info 
the  record  now  before  us,  shows  the  judgment  below  in  ap- 
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pellee'a  fevor  and  agaiDst  appellant  for  the  damages  asst'saed 
and  costs,  and  then  proceeds  as  follows:  "And  now  said  de- 
fendant objects  to  the  rendering  of  said  judgment  on  the 
ground  that  it  is  too  large.  And  the  defendant  also  calU 
the  attention  of  the  court  to  the  answers  of  the  jury  hertiu 
to  the  interrogatories  and  the  pleadiugs  tiled  io  this  cause. 
And  said  defendant  now  prays  au  appeal  to  the  Supreme 
Court,  which  appeal  is  granted  by  the  court,  on  his  filing  his 
apjK'al  bond  within  thirty  days  from  this  date,  in  the  penalty 
of  $750,  with  John  Doticb  as  surety  therein,  which  bond 
and  surety  are  approved  by  the  court.  And  said  defendant 
has  leave  of  court,  until  and  including  the  second  day  of  the 
next  term  of  this  court,  to  file  his  bill  of  exceptions." 

The  entry  of  the  proceedings  of  the  court  in  this  cause 
clearly  shows  that  appellant  excepted  to  the  overruling  of 
his  motion  for  a  new  trial  at  the  time  such  decision  was  made. 
But  time  was  wanted  by  appellant  beyond  the  term  to  re- 
duce his  exception  to  writing,  and  prepare  and  file  his1)!ll 
of  exceptions.  It  is  claimed  by  appellee's  counsel,  as  we 
understand  his  argument,  that  in  such  case  time  must  be 
asked  for  and  given,  at  the  time  the  decision  is  made  and  ex- 
cepted to,  within  which  to  reduce  the  exceptions  to  writing. 
Counsel  says :  "  If,  as  in  the  present  case,  other  things,  as  the 
rendition  of  a  judgment,  objections  to  the  judgment,  pray- 
ing and  granting  an  appi^al  to  the  Supremo  Court,  approving 
the  penalty  and  surety  of  a  proposed  appeal  bond,  and  fixing 
the  time  in  which  the  same  is  to  be  filed,  intervene  between 
the  exception  to  the  overruling  of  the  motion  for  a  new  trial 
and  the  granting  of  time  in  which  to  file  the  bill  of  cswp- 
tioas,  then  the  last  proceeding  com(;s  too  late." 

It  seems  to  us,  however,  that  appellee's  learned  counsel,  in 
what  we  have  last  quoted  from  his  brief  herein,  has  placed  a 
construction  upon  the  language  of  section  626,  above  quoted, 
entirely  too  rigid  for  the  purposes  of  a  liberal  practice.  The 
authorities  cited  by  counsel  on  this  point,  we  think,  lend  no 
support  whatever  to  his  argument. 
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la  Jonea  v.  Van  Patten,  3  Ind.  107,  Coan  v.  Grimes,  63 
Id(1.  21,  aatl  Diekson  v.  Rose,  87  lud.  103,  it  was  simply  held 
that,  in  the  langiu^  of  the  statute,  "  the  party  objecting  to 
the  liecisiou  muat  except  at  the  time  the  decisioo  is  made." 

In  Goodwin  v.  Smith,  72  lad.  113,  which  was  aa  applica- 
tion for  a  license  to  retail  intoxicatiag  liquor,  the  trial  court 
having  struck  out  the  reraoDstrancc  filed  before  the  county 
i)oai-d,  afterwards,  over  the  applicant's  objection,  permitted 
the  remonstrants  to  file  an  anieuded  reiuoust  ranee,  to  which 
action  of  the  court  the  applicant  at  the  time  excepted.  On 
ap;>eal,  it  was  held  here  tliat  the  bill  of  exceptions  did  not 
projwrly  present  tlie  action  of  the  court  complained  of,  be- 
cause it  did  not  contain  the  original  remonstrance;  and  it 
was  added  tliat  it  did  not  appear  that  time  bad  ever  been  given 
to  reduce  the  exception  to  writing. 

In  Aieorn  v.  Morrjan^  11  Ind.  184,  the  exception  was  not 
reduced  to  writing  at  tbe  time  tlie  decision  was  made,  nor 
"Was  time  ever  asked  for  reducing  the  esceptiou  to  writing; 
but  after  the  close  of  tlie  terra  a  bill  of  exceptions  was  filed, 
and  it  was  held  that  such  bill  did  not  present  tbe  decision 
complained  of. 

In  Boyce  v,  Graham,  91  Ind,  420,  it  was  held  that  "the 
hill  of  exceptions  filed  within  the  time  allowed  for  the  filing 
of  bills  upon  tbe  overruling  of  the  motion  for  a  new  trial 
-does  not  take  up  and  embrace  motions  made  during  tbe  fram- 
ing of  issues  in  cases  where  the  bill  is  not  filed  during  the 
term." 

We  have  now  examined  all  the  cases  cited  by  appellee's 
•counsel  ujion  the  que;ition  under  consideration,  and  have 
shown,  we  think,  that  in  none  of  them  does  the  point  actually 
decided  lend  any  support  to  the  position  of  counsel  or  liis 
■argument  in  the  ease  in  hand. 

Counsel  has  cited  us  to  no  ca,se,  and  we  know  of  none,  in 
which  it  has  been  held  that  where,  as  here,  the  order-book 
entry  of  the  same  day's  proceedings  of  the  court  in  the  cause 
shows  the  decision  complained  of,  the  exception  thereto  at 
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Ibe  time,  and  the  leave  of  court  for  a  specified  period  of  time 
in  which  to  file  the  bill  of  exceptions,  the  leave  granted 
for  the  last  named  purpose  will  come  too  late,  and  be  of  do 
avail,  if  it  appear  from  such  entry  that  other  things  or  steps 
in  the  cause  have  iutervened  between  the  exceptioa  to  the 
'decision  and  the  giving  of  time  to  redace  the  exception  to 
writing.  Such  a  decision  is  not  required  by  any  feir  con- 
struction of  the  provisions  of  section  626,  above  quoted. 
The  order-book  entry  in  the  cause,  the  substance  of  which 
we  have  heretofore  given,  sulficieutly  shows  that  not  only  did 
the  appellant  except  at  the  time  to  the  overruling  of  his  mo- 
lion  for  a  new  trial,  but  that  time  was  then  given  him  to  re- 
duce the  exception  to  writing  beyond  the  t«rm  by  special 
leave  of  the  court.  Within  the  time  so  given  the  bill  of 
esceptions  was  filed.  It  is,  therefore,  a  proper  part  of  the 
record  of  this  cause,  and  must  be  considered  as  such  in  the 
decision  of  the  questions  presented  by  the  error  assigned  by 
appellant  upon  ihe  overruling  of  his  motion  for  a  new  trial. 

Before  considering  any  of  the  questions  presented  for  de- 
cision, it  may  be  premised  that  this  suit  was  commenced  in 
the  Lake  Circuit  Court  on  June  16th,  1882,  by  the  appel- 
lee against  the  appellant.  Appellee's  complaint  counted  upon 
two  promissory  notes,  alleged  to  have  been  executed  by  ap- 
pellant and  payable  to  appellee,  one  for  $200,  dated  February 
2d,  1876,  due  in  two  years  from  date,  and  the  other  for  f  100, 
<lated  June  29th,  1876,  due  in  one  year  after  dat« ;  which 
notes,  it  was  alleged,  were  then  unlawfully  in  appellant's 
possession,  or  had  been  unlawfully  destroyed  by  him,  and, 
therefore,  copies  thereof  could  not  be  filed  with  the  com- 
plaint, etc. 

In  another  paragraph  appellee  sued  appellant  upon  an  open 
account  for  cash,  amounting  in  the  ai^i^regatc  to  $147.  Ap- 
pellant answered  by  a  general  denial  of  the  account,  and  to 
the  notes  in  snit  he  pleaded  want  of  considemtion  and,  also, 
an  accord  and  satisfaction ;  and  he  filed  a  set-oEF,  based  upon 
his  services  as  an  attorney  rendered  ap[>ellee  in  Michigan. 
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Appellee  replied  by  a  general  deQial.  The  venue  of  the  cause 
was  changed  to  the  court  below,  and  the  issues  joined  were 
there  tried  by  a  jury,  and  a  general  verdict  was  returned  for 
appellee,  assessing  his  dami^s  in  the  sucn  of  $503.66;  and 
over  appt.'llant's  motiou  for  a  new  trial  judgment  was  ren- 
dered accordingly. 

A  number  of  causes  for  a  new  trial  were  assigned  by  ap- 
pellant, in  his  motion  therefor.  His  counsel  has  devoted  a 
considerable  portion  of  his  argument  to  the  discussion  of  the 
alleged  insuflSciency  of  the  evidence  to  sustain  the  verdict. 
It  is  not  claimi'd  that  there  is  no  evidence  in  the  record  tend- 
ing to  sustain  the  vei'dict  on  every  material  point;  but  an 
elaborate  effort  is  made  to  show  that  the  statementa  of  ap- 
pellee, who  was  a  witness  on  the  trial,  in  regard  to  his  deal- 
ings with  appellant,  were  inconsistent,  contradictory  and 
unworthy  of  belief.  These  were  matters  for  the  considera- 
tion of  the  jury  and  the  trial  court,  whose  opportunities  for 
determining  as  to  the  credibility  of  a  witness  in  the  cause,, 
and  as  to  the  proper  weight  to  be  given  to  his  testimony,  are 
&r  better  than  those  of  an  appellate  court.  It  has  long  been 
settled  by  our  decisions  that  the  verdict  of  a  jury  which 
has  met  the  approval  of  the  trial  court  will  not  be  di^urbed 
here  on  the  evidence  merely,  unless  the  record  shows  an  ab- 
solute feilnre  of  evidence  on  some  material  point.  Fort 
Wayne,  etc.,  R.  R.  Co.  v.  H\i«selman,  65  Ind.  73;  Cornelius 
V.  CoughUn,  86  Ind.  461 ;  Beck  v.  Bundy,  92  Ind.  145. 

Appellant's  counsel  earnestly  insists  that  the  jury  erred  in 
their  assessment  of  the  amount  of  appellee's  recovery,  and 
that  the  damages  assessed  were  excessive,  in  that  the  jury,  as 
shown  by  their  answers  to  the  interrogatories  propounded  to 
them,  allowed  appellee  six  per  cent,  interest  on  the  notes  in 
suit  after  their  respective  maturity;  whereas,  aa  counsel 
claims,  appellee  was  not  entitled  under  the  law  to  any  in- 
terest on  such  notes.  This  conclusion  is  arrived  at  by  coun- 
sel, and  is  sought  to  be  enforced  here,  by  at^uments  more 
ingenious  than  forcible.     The  notes  were  executed  in  the 
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State  of  Michigan;  they  were  payable  generally,  and  no 
place  of  payment  nor  rate  of  interest  was  apecified  tlierein. 
It  in  contended  by  appellant's  counsel  that  the  notes  in  suit 
were  Michigan  contracts,  and  that  the  questions  as  to  whether 
the  notes  would  bear  interest  after  maturity,  and,  if  so,  at 
what  rate,  could  only  be  decided  by  the  laws  of  Michigan  ; 
or,  in  other  words,  that  the  lex  loci  conlmctus,  and  not  the 
lex  fori,  must  govern  in  the_  decision  of  those  questions.  It 
is  further  contended  that,  as  no  statut'C  of  Michigan  on  the 
subject  was  either  pleaded  or  given  in  evidence,  we  must 
presume.that  the  common  law  prevailed  in  that  State;  and 
that  at  common  law  the  right  to  recover  interest  for  the  loan 
or  forbearance  of  money  had  no  existence. 

The  fundamental  error  in  the  contention  of  appellant's 
counsel,  open  the  question  ■we  are  now  considering,  as  it 
eeems  to  us,  lies  in  the  assumption  (1)  that  the  notes  in  suit 
are,  strictly  speaking,  Michigan  contracts,  and  (2)  that  if 
they  were  such  conti-acts  the  rate  of  interest  thereon  (no  in- 
terest being  specified  or  contracted  for  therein)  would  be 
governed  by  the  statutes  of  the  State  of  Michigan,  and  not 
by  the  laws  of  the  State  wherein  they  were  sued  upon.  If 
the  notes  in  suit  had,  in  terms,  been  made  payable  in  the 
State  of  Michigan,  or  at  some  specified  place  therein,  it  mTglit 
well  be  said,  we  think,  that  they  were  Michigan  contracts, 
and  that  appellant's  liability  thereon,  as  to  all  matters  con- 
tracted for  therein,  should^fae  governed  and  measured  by  the 
laws  in  force  in  that  State.  This  is  the  doctrine  of  our  de- 
cisions. Hunt  V.  Standart,  15  Ind.  33  (77  Am.  Dec.  33); 
Browning  v.  MerriU,  61  Ind.  425;  Gray  v.  State,  ex  rel.,  72 
Ind.  667. 

Here,  however,  the  notes  sued  upon  were  not,  in  terms, 
made  payable  at  any  specified  place  in  the  State  of  Michigan 
or  elsewhere.  One  of  them  wan  dated  at  Ann  Arbor,  Mich- 
igan, and  the  other  was  dated  at  Crown  Point,  in  this  State, 
but  both  of  them  were  delivered  to  appellee,  the  payee 
thereof,  in  the  State  of  Michigan.     They  were  each  payable 
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generally,  aad  each  of  them  was  wholly  silent  upon  the  sub- 
ject of  interest.  Notes  thus  payable  are  payable  every- 
where, and  as  a  general  rule  the  lex  fori,  and  not  the  lex  loci 
contractus,  governs  iu  the  cullectiou  thereof.  Engler  v.  Ellis, 
16  Ind.  475. 

Upon  such  notes,  where  no  interest  has  been  contracted 
for,  the  interest  recoverable  after  the  breach  of  the  contract 
is  recoverable,  if  allowed,  as  damages;  and,  where  interest 
in  adjudged  as  damages  upon  such  contracts,  t\\6  rate  of  in- 
terest will  be  governed  by  the  law  of  the  place  of  the  suit. 
Shaw  V.  Rigby,  84  Ind.  375  (43  Am.  R.  96) ;  Goddard  v. 
Fosttr,  17  Wall.  123;  Porter  v.  Munger,  22  Vt.  191,  196; 
Bishop  Cout.,  section  741;  Story  Couf.  of  Laws  (7th  ed.), 
section  296(/;  sections  5198  and  5200,  R.  S.  1881. 

A  large  inimbor  of  rulings  of  the  court  below,  in  relation 
to  the  admission  or  exclu^iion  of  offered  evidence,  were  ex- 
cepted to  at  the  time  by  the  appellant,  and  were  severally 
jtPMJgned  by  him  as  onuses  for  a  new  trial  In  his  motion  there- 
for. These  rulings  have  been  ubly  and  elaborately  discussed 
by  the  learned  counsel  of  appellant  and  appellee.  We  have 
carefully  examined  and  considered  each  of  the  rulings  com- 
plained of,  and  the  arguments  of  counsel  for  and  against  the 
.same,  and  wc  have  reached  the  conclusion  that  there  is  no 
such  eri-or  in  any  of  such  rulings  as  would  authorize  or  re- 
quire the  reversal  of  the  judgment.  To  set  out  and  comment 
on  these  rulings  separately  would  extend  this  opinion  to  an 
unreasonable  length,  and  we  fail  to  see  that  any  good  pur- 
pose would  be  subserved  thereby.  The  objectians  ui^ed  to 
.some  of  the  rulings  complained  of  seem  to  us  almost  trivial, 
and  we  think  that  none  of  such  rulings  were  erroneous. 

The  trial  court,  at  appellee's  request,  submitted  to  the  Jury 
a  number  of  questions  of  fact  to  be  answered  by  them  if  they 
rendered  a  general  verdict.  Appellant  objected  to  the  sub- 
mission of  snch  questions  to  the  jury,  for  the  reason  that  they 
had  not  been  submitted  in  time,  and  because  he  and  his  coun- 
sel had  no  time  then  to  consider  them.     The  court  overruled 
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such  objection,  and  announced  that,  it  would  require  the  jury 
to  answer  such  questions,  to  wliicli  action  of  the  court  ap* 
|iellant  at  the  time  exot-pted. 

It  is  claimed  by  appellant's  counsel  that  this  action  of  the 
court  was  error,  for  whicli  the  judgment  below  should  be  re- 
versed. It  is  shown  by  the  record  that,  afler  the  evidence 
was  all  given,  and  before  the  argument  was  commenced,  ap- 
pellee's counsel  handed  such  questions  of  tact  to  the  court, 
and  asked  that  the  jury  should  be  required  to  answer  the 
questions  if  they  rend^ed  a  general  vcrdiot,  and  that  none 
of  such  questions  had,  before  that  time,  been  shown  to  ap- 
pellant or  his  counsel. 

Our  code  provides  that  the  trial  court,  "  in  all  cases,  when 
requested  by  either  party,  shall  instruct  them,"  (the  jury) 
"  if  they  render  a  general  verdict,  to  fiud  specially  upon  par- 
ticular questions  of  fact,  to  be  stated  in  writing."  Section 
546,  R.  S.  1881. 

It  will  be  seen  from  these  provisions  that  the  code,  while 
it  imperatively  requires  the  court,  at  the  request  of  either 
party,  to  instruct  the  jury,  if  they  render  a  general  verdict, 
to  find  specially  upon  particular  questions  of  fact  stated  in 
writing,  does  not  prescribe  the  time  when  such  request  shall 
be  made,  or  when  such  written  questions  of  fact  must  be 
presented  to  the  court.  Manifestly,  these  matters  are  lefl  by 
the  code,  and  properly  so,  we  think,  to  the  sound  discretion 
of  the  trial  court.  We  can  not  say  that  the  court,  in  its  ac- 
tion now  complained  of,  abused  its  discretion,  nor  can  we 
say  that  such  action  was  erroneous. 

Appellant  also  objected  specially  to  seven  of  the  questions 
of  fact,  by  their  numbers,  "  for  the  reasons  that  each  was  im- 
pertinent, presented  matters  to  the  jury  that  were  not  within 
the  issues,  and  thereby  misdirected  their  minds,  called  for  the  ■ 
opinion  of  the  jury  on  immaterial  subject?,  presented  mat- 
ters of  law  to  them  for  their  decision,  and  presented  to  them 
the  question  of  the  plaintiff's  intention  as  the  one  deter- 
mining the  decision  of  the  case." 
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Appellant's  objections  to  the  questions  numbered  were 
overruled  by  the  court,  and  to  this  ruling  he  excepted  at  the 
time.  We  are  of  opinion  that  there  is  no  available  error  in 
this  ruling  of  the  court.  A  careful  examination  of  each  of 
the  questions  of  fact  specially  objected  to  has  led  us  to  the 
conclusion  that  the  reasons  assigned  by  appellant  in  support 
of  such ,  objections  were  not  applicable  to  any  one  of  such 
questions  of  fact,  and  tliat  his  objections,  therefore,  were  cor- 
rectly overruled  as  to  all  such  questions. 

Appellant's  counsel  complains  of  the  refusal  of  the  court 
to  instruct  the  jury,  at  his  request,  to  the  effect,  substantially, 
that,  if  tbey  found  for  appellee  upon  the  notes  in  suit,  he 
could  not  recover  any  interest  thereon.  We  have  already 
said  all  that  we  desire  to  say  on  this  interest  question.  Under 
the  law  of  this  State,  which,  as  we  have  seen,  governed  the 
decision  of  this  question  in  our  courte,  appellee  was  entitled 
to  recover  interest  upon  the  notes  in  suit,  atlcr  their  maturity, 
as  damages,  "  at  the  rat«  of  six  dollars  a  year  on  one  hun~ 
dred  dollars,"  Section  5200,  supra.  There  was  no  error,, 
therefore,  in  the  court's  refusal  to  instruct  the  jury  as  re- 
quested by  appellant. 

Appellant's  counsel  also  complains  in  argument  of  some 
instructions  given  by  the  court  of  its  own  motion,  and  of 
other  instructions  given  at  appellee's  request.  It  is  settled 
by  our  decisions  that  the  instructions  of  the  court  to  a  jury 
must  be  considered  here  with  reference  to  each  other,  and  as 
au  entirety  j  and  if,  when  thus  considered,  they  contain  a  full, 
fair  and  correct  statement  of  the  law  applicable  to  the  issues 
and  the  evidence  ia  the  cause,  and  are  not  calculated  to  mis- 
lead the  jury,  the  judgment  will  not  be  reversed  because  of 
mere  iuaccuraeies  or  loose  expressions  in  such  instructions 
separately  considered.  Deig  v.  Morehead,  110  Ind,  451,  and 
cases  cited. 

Applying  this  doctrine  to  the  instructions  given  in  the  case 
under  consideration,  afler  a  thorough  examination  of  all  the 
instructions  given  by  the  court  of  its  own  motion  and  at  the- 
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request  of  the  parties  respectively,  we  are  of  opintOD  that,  as 
an  entirety,  they  presented  the  law  of  tbis  case  to  the  jury 
fully  and  fairly  to  the  appetlaat  as  well  as  the  appellee,  and 
that  there  was  no  error  in  any  of  such  instructions  which 
would  authorize  or  require  the  reversal  of  the  judgment. 

The  cause  seems  to  have  been  feirly  tried.  The  matters 
in  controversy  depended  for  their  decision  in  the  main  upon 
the  testimony  of  the  parties  to  the  record;  and  they  difiered, 
toto  ecelo,  in  their  testimony  in  regard  to  their  business  trans- 
actions with  each  other.  The  credibility  of  the  witnesses, 
and  the  weight  to  be  given  their  evidence,  of  course,  were 
questions  for  the  jury  and  the  trial  court. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

Filed  Not.  1, 1887;  petition  for  a  rehearing overni led  Dec.  20, 18S7. 
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Bhadburn. 

<}nABI>IA.K  AUD  Ward. — TkaA  o/'  Imnlvenl   QiiaTdian.—Sellkment  r^  Ouar- 

dimuAtp  iy  &ire(ir. — Jurwdie'tan Ivd^ment. — Eioppd. — Where  the  surety 

oE  a  deceased  and  inaolvent  guardian,  at  the  request  of  the  ward,  who 
Ims  become  of  ^^,  makes  a  final  report  and  settlement  of  the  guar- 
dianship matter,  which  is  subsequently  approved  by  the  court  having 
probate  jurisdiction,  and  the  surety  by  the  judRment  of  the  court  is  dis- 
charged from  UabilLtT  on  the  bond,  it  will  be  presumed,  in  the  absence 
of  a  showing  to  the  contrary,  that  the  court  atrquired  juriE'diction  over 
the  person  of  the  ward,  and  the  jud);[nent  so  rendered,  while  it  remaiDB 
ID  force,  is  a  bar  to  an  action  on  the  bond. 
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Deckdents'  Estate. — Pleading  ^nxtial  Drfenm. —  Dmrarrtr. — Prnetke.-- 
Under  Rcctioii  11  of  the  act  of  MnrcU  Tlh,  18S3  (Acta  of  1833,  p.  166), 
an  adiuiiiislralur  uia;  prove  toy  dt'fcni«  tu  a  claim,  except  a  set-off  or 
cuunLer-cliiim,  witliuut  !.pedal  plea;  but  where  a  special  defence  U 
pleaded,  it  may  bf  k'stt'd  by  a  demurrer,  an  in  uther  caflea,  and  error  ia 
ruling  upun  the  demurrer  is  available  as  in  other  cones. 

From  thii  Hauiiltou  Circuit  Court. 

W.  6'.  Christian  and  /.  W.  Christian,  for  appellant. 

R.  R.  Sicphi'nsoH  and  W.  R.  Fertig,  for  appellee. 

Mitchell,  0.  J. — Od  the  SOth  day  of  January,  1873, 
Jacob  M.  Castctter  was  duly  appointed  guardian  of  tbe  per- 
son and  estate  of  the  relatnx,  Leona  J.  Bradburn.  Michael 
J.  Castottor  became  one  of  the  sureties  on  the  guardian's 
bond.  The  s'la^rlian  died  without  having  made  a  final  set- 
tlement of  his  trust.  Afterwards  Michael  J.  Castetter,  the 
surety,  died,  and  the  appellant,  Peter  W.  Castetter,  was  duly 
appointed  admin i.strator  of  his  cr^tate.  This  proceeding  was 
commenced  on  the  30th  day  of  July,  1885,  by  the  State,  on 
the  relation  of  Leona  J.  Bradburn,  against  the  estate  of  the 
deceased  surety,on  the  guardian'^  bond.  The  stat*;ment  or 
complaint  whicli  was  filed  in  the  court  below  charged  that 
the  deceased  guardian  failed  to  aceount  for  the  moneys  which 
came  into  his  hands,  and  that  he  had  converted  moneys  be- 
longing to  his  ward  to  his  own  use. 

Without  stopping  to  notice  some  objections  to  the  com- 
plaint which  we  do  not  think  well  taken,  we  proceed  to 
consider  the  second  par^raph  of  the  answer,  to  which  the 
court  sustained  a  demurrer. 

This  paragraph  sets  up  that,  in  January,  1882,  the  appel- 
lant's decedent,  as  surety  on  the  bond  of  the  deceased  guar- 
dian, whose  estate  was  insolvent,  with  the  knowledge  and  at 
the  request  of  the  relatrix,  she  being  then  over  twenty-one 
years  of  age,  made  and  filed  in  the  Hamilton  Circuit  Court 
a  final  report  and  settlement  of  the  proceedings  in  the  guar- 
dianship matter,  which  report  was  subsequently,  in  the  year 
1885,  approved   and  confirmed  by  the  court,  and  that  the- 


NOVEMBEK  TERM,  1887. 


Castetter,  Administrator,  «.  The  State,  a:  rtt.  Brudbura. 

guardianship  waa  theu  fully  aad  finally  settled,  and  that  the 
appellant's  decedent  was  thereupon  discharged  by  the  order 
and  judgment  of  the  Hamilton  Circuit  Court,  which  judj^- 
ment  so  entered,  it  was  averred,  remained  in  full  force. 

Can  a  suit  be  maiutuined  on  the  bond  while  the  order  and 
judgment  of  the  Hamilton  Circuit  Court  thus  procured  re- 
main in  force? 

It  is  settled  beyond  controversy  that  the  approval  of  a 
guardian's  or  administrator's  final  report  and  settlement  is 
such  an  adjudication  of  all^  matters  as  were  or  sliould  have 
been  brought  into  the  account  and  report  as  precludes  all  col- 
lateral inquiry  into  the  correctness  thereof,  by  parties  iuter- 
cstcd  therein,  30  long  as  the  judgment  of  approval  remains 
in  force.  Carver  v.  Lewis,  104  Ind.  438,  and  cases  cited; 
Wammrigkt  v.  Smith,  106  Ind.  239;  Carver  v.  Leicis,  105 
Ind.  44;  Holland  v.  State,  ex  rel.,  48  Ind.  391;  Parsons 
V.  Milfortl,  67  Ind.  489. 

Such  adjudications  are  conclusive,  because  the  law  requires 
that  guardians  and  administrators  make  reports  from  time  to 
tkne,  and  that  they  make  final  report  and  settlement  when 
their  respective  trusts  have  been  administered.  Of  the  mak- 
ing of  all  such  reports  those  interested  must  take  notice, 
miless  the  statute  makes  provision  that  notice  be  given. 

The  statute,  however,  makes  do  provision  for  the  filing  of 
reports  and  .^curing  releases  from  past  liability  by  sureties  on 
a  guardian's  bond,  even  though  the  guardian  be  dead,  or  has 
become  insolvent.    Ferguson  v.  State,  ex  rcL,  90  Ind.  38,  46. 

A  surety  so  situate  may,  however,  as  a  matter  of  right,  in- 
Btitale  a  proceeding,  in  some  form,  in  the  proper  court,  for 
the  purpose  of  having  the  amount  of  his  liability  ascertained, 
and  to  be  finally  released  from  the  bond,  and  from  the  lia- 
bility already  incurred,  upon  full  payment.  This  might  be 
by  application  or  petition  to  the  court  in  which  ihe  guardian- 
ship matter  is  pending.  In  such  a  case  due  notice  must 
be  given  to  those  interested,  or  they  must  appear,  as  in 
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other  cases,  before  the  court  can  acquire  jurisdiction  over 
their  persons  so  as  to  render  a  valid  judgment. 

Sureties  on  bonds  given  in  tlie  course  of  proceedings  pend- 
ing in  court  are  so  far  under  the  protection  and  control  of 
the  court  as  that  its  jurisdictiou  may  be  invoked  in  their  be- 
lialf  while  the  proceedings  are  in  fieri;  they  are  in  a  sense 
parties  to  the  proceeding.     Rotd  v.  King,  103  Ind  555. 

Any  statement  of  facts  by  the  surety  which  would  invoke 
the  jurisdiction  of  the  court  over  a  subject-matter  within  its 
control,  with  notice  to  the  parties  interested,  would  confer 
such  jurisdiction  over  the  persons  and  subject-matter  as  would 
render  an  adjudication  by  the  court  conclusive  against  col- 
lateral attack  while  the  judgment  remained  in  force. 

The  answer  under  examination  alleges  that  the  appellant's 
decedent  in  his  lifetime,  to  wit,  in  January  1882,  made  a 
final  report  to,  and  .settlement  with,  the  Hamilton  Circuit 
Court  of  the  guardiaui^hip  matter  of  his  deceased  and  in- 
solvent principal,  and  that  this  was  done  at  the  request  and 
with  the  consent  of  the  relatrix,  she  having  prior  to  that 
time  attained  her  majority.  This  brought  before  the  eonrt 
and  invoked  its  action  upon  a  subject-matter  over  which  it 
had  general  jurisdiction. 

It  appears  from  the  answer  that  such  proceedings  were  bad 
in  that  behalf  as  that  aflerwards,  in  the  year  1885,  the  re- 
port and  settlement  so  made  were  fully  approved  and  con- 
firmed by  the  court,  and  that  the  appellant's  decedent  was, 
by  the  order  and  judgment  of  the  court,  discharged  from 
liability  on  the  bond.  *  It  does  not  appear  from  the  plea 
whether  or  not  notice  was  given  to  the  relatrix,  or  whether 
or  not  she  appeared  in  court. 

It  is  alleged  that  the  report  and  settlement  were  made  at 
her  request  and  with  her  consent.  While  a  request  or  con- 
sent that  the  bondsman  make  a  report  and  be  dischai^d,  if 
manifested  out  of  court,  could  not  confer  jurisdiction  over 
the  person  so  as  to  authorize  the  court  to  render  judgment, 
yet,  since  it  appears  that  judgment  was  rendered  by  a  court 
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of  competent  and  general  juriadiction,  we  must  presume,  in 
favor  of  the  regularity  of  its  proceedings,  that  thecourt  had, 
by  notii^  duly  served  or  by  aa  appearance  ia  court,  acqaired 
jurisdiction  over  the  person  of  the  relatrix.  This  ia  accord- 
ing to  the  rule  that  where  a  proceeding  in  a  court  of  general 
or  superior  jurisdiction  is  of  such  a  character  that  upon  final 
action  the  court  should,  from  the  nature  of  the  case,  ascer- 
tain whether  it  is  such  in  &ct  that  it  has  jurisdiction  to  act, 
as  it  is  invoked  to  do,  and  it  does  so  act,  its  judgment  can  not 
be  collaterally  questioned,  unless  it  affirmatively  appears  that 
the  subject-matter  was  without  its  jurisdiction,  or  that  it  did 
not  have  jurisdiction  over  the  peri^ins  aifected  by  the  judg- 
ment. Horner  v.  Doe,  1  Ind.  130  (48  Am.  Doc.  355); 
Dequindre  v.  Williams,  31  Iiid.  444. 

The  relatrix,  being  the  ward  whose  guardianship  was  pend- 
ing,  must  be  deemed  to  have  been  a  jmrty  to  the  proceed- 
ing and  to  the  adjudication  pleaded  in  theani^wer,  and,  in  the 
absence  of  an  affirmative  showing  to  tlie  contrary,  it  will  be 
presumed  that  the  court  took  all  the  requisite  steps  to  ac- 
quire jurisdiction  over  her  person  before  rendering  its  judg- 
ment. PhiUipa  V.  Lewis,  109  Ind.  62 ;  Siim  v.  Gay,  109 
Ind.' 501,  and  cases  cited;  Anderaon  v.  Wllaon,  100  Ind.  402. 

The  second  paragraph  of  answer,  therefore,  set  up  facta 
from  which  it  appeared  that  the  liability  of  the  appellant's 
decedent  had  been  once  determined  by  a  court  of  comj>cteut 
jurisdiction.  Without  setting  that  judgment  aside,  his  estate 
can  not  be  agaiu  vexed  by  a  suit  on  the  bond.  It  is  said, 
however,  that  the  fects  pleaded  might  all  have  been  proved 
under  the  general  denial,  which  wa'^  also  pleaded,  and  that 
hence  it  was  a  harmless  error  to  sustain  the  demurrer. 

Section  11  of  the  act  approved  March  7th,  1883  (Acts  of 
1883,  p.  156),  provides,  in  substance,  that  it  shall  not  be 
necessary,  when  a  claim  against  an  estate  is  transferred  for 
trial,  for  the  executor  or  administrator  to  plead  any  matter 
by  way  of  answer,  except  a  set-oflF  or  counter-claim.  This 
Vol.  112.— 29 
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section  provides  further,  that  if  the  executor  or  adminis- 
trator  plead  auy  mattt'r  by  way  of  defence,  the  elaimaot  shall 
reply  thereto.  It  provides  further,  that  the  sufficiency  of  the 
statement  of  the  claim,  or  of  any  subsequent  pleading,  may 
be  tested  by  demurrer.  The  effect  of  this  section  is  to  au- 
thorize an  executor  or  administrator  to  prove  any  defence  to 
the  claim,  excejit  a  set-off  or  counter-claim,  witliout  S]>eeial 
plea.  It  contemplates,  however,  that  an  executor  or  admin- 
istrator may  plead  any  sjiecial  defence,  as  in  other  cases,  and 
that  a  defence  so  pleaded  may  be  tested  by  demurrer  as  in 
other  cases.  It  would  bo  a  mere  play  upon  words  to  «iy 
that  the  sufBeieney  of  a  pleading  might  ho  tested  by  deniur- 
rer,'if  the  overruling  or  sustaining  a  demiirrtsr  to  a  good  an- 
swer was  of  no  'consequence  in  the  end.  The  appellant 
having  pleaded  a  S[>pcial  defence  under  the  statute,  which 
was  sufficient,  the  ern»r  committed  by  the  court  in  sustain- 
ing a  demurrer  thereto*  was  not  rendered  harmless,  because 
the  defence  might  have  been  proved  without  special  ])lea. 
Having  pleaded  specially,  the  case  ip  not  within  those  rulings 
which  hold  that  where  a  demurrer  is  sustained  to  a  good 
answer,  setting  up  facts  which  may  be  as  well  proved  under 
other  answers  which  remain  in,  the  error  will  be  deemed 
harmless.  When  the  court  sustained  a  demurrer  to  the  appel- 
lant's plea  of  former  adjudication,  he  had  a  right  to  assume 
that  evidence  of  such  adjudication  would  not  be  admitted, 
or,  if  admitted,  that  it  would  not  be  considered  by  the  court- 
as  an  available  defence. 

There  are  other  questions  of  minor  importance  raised  by 
the  record,  and  more  or  less  referred  to  iu  the  briefs,  but  in 
'view  of  the  conclusion  already  reached,  it  is  not  important 
that  those  questions  be  considered. 

For  the  error  in  sustaining  the  demurrer  to  the  second 
paragraph  of  the  answer,  the  judgment  is  reversed,  with 
costs. 

Filed  Dec.  2, 1887. 
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Negliqencb. —  Tincn. — Impioceiaenl  of  ^ulemiik  by  Lot-Owner. — Excat'otion. —  I 
To  a  com  plaint  against  a  town  to  recover  for  an  injury  sustained  l>^  falling, 
in  the  night-time,  into  an  excavation  in  a  sidewalk,  an  answer  that  the  ex- 
cavation wa«  made  by  the  owner  of  the  ablitting  lot  in  pursuance  of  an 
ordinsnce  requiring  hint  to  improve  the  sidewalk,  aud  that  he  had, 
when  the  work  wax  left  on  the  night  in  question,  [ilaced  proper  danger 
iignals  at  the  eienvation,  which  the  plaintiiT,  without  any  fault  on  the 
part  of  the  lot-owner,  had  disregarded,  is  good. 

Same. — Dangtr  Siipi/tlt.—Kerpmg  ICn/eA,— Only  ordinary  care  is  required 
of  a  municipal  corporation,  its  agents  and  contractora,  and  it  is  suffi- 
cient to  show  that  proi)cr  signals  or  guards  were  placed  ahout  an  exca- 
vation on  quitting  work,  unless  there  are  circumstances  ]>eculiar  to  the 
particular  case  making  it  nccesanry  that  n  watch  be  kept,  and  if  such 
signals  or  guards  are  removed  during  the  night  by  a  wrong-doer  there 
is  no  liability. 

Sane. — lAabit'dij  of  Toumfor  Adsnf  Pioperty-Oinatr. — The  acts  of  a  prop- 
erty-owner, who  improves  a  sidewalk  under  an  ordinance  adopted  in 
purenance  of  section  33GT,  R.  S.  18R1,  are  not  the  actn  oE  the  town  in 
such  a  sense  as  to  charge  the  latter  for  hia  negligence;  but,  in  order  to 
charge  the  corporation,  evidence  o!  his  negligence  muet  be suppiemenled 
by  evidence  that  the  town  authorities  were  negligent,  or  that  the  work 
directed  to  be  done  was  intrinsically  dangerous. 

From  the  Sullivao  Circuit  Court. 

C.  E.  Barrett,  W.  G.  Barrett,  J.  W.  Sheltan  and  J.  8.  Bays, 
for  appellant. 

J.  T,  Beaaley  and  A.  B.  WUliama,  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellant  alleges  that 
the  appellee  caused  the  sidewalk  on  one  of  the  public  streets 
uf  the  towD  to  be  torn  up  and  an  excavation  to  be  made 
therein ;  that  the  excavation  was  left  unguarded ;  that  there 
were  do  barriers  or  signal  lights  placed  about  it,  and  that 
the  plaintiff,  without  any  negligence  od  his  part,  fell  into 
the  excavation  on  the  night  of  the  22d  day  of  September, 
1885,  and  was  greatly  injured. 

The  second  paragraph  of  the  appellee's  answer  avers,  in 
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substance,  that  Stephen  A.  White  is  the  owner  of  a  lot  abut- 
ting on  the  street;  that  he  was  required  by  an  ordinance 
passed  hy  the  board  of  trustees  of  the  town  to  improve  the 
sidewalk  in  front  of  his  lot;  that  the  only  connection  the 
town  had  with  the  improvement  was  to  enact  the  ordinance 
and  notify  White  to  proceed  under  it  to  make  the  improve- 
ment; that  he  proceeded  in  accordance  y/hh  the  ordinance 
and  notice ;  that  he  tore  up  the  sidewalk  and  made  the  ex- 
cavation into  which  the  plaintiff  fell ;  that,  when  the  work 
was  left  on  the  night  of  September  22d,  1885,  White  placed 
near  it  a  good  and  sufficient  danger  signal,  and  "  used  all  the 
«are  and  diligence  he  j>ossibly  could  do  in  the  prosecution 
of  the  work  and  in  the  placing  of  a  danger  mark,  warning, 
and  signal,  at  the  excavation;  and  that  the  plaintiflT,  care- 
lessly, recklessly  and  wholly  disregarding  aaid  signal,  and 
without  any  feult  on  the  part  of  White,"  went  into  the 
excavation. 

Tliis  answer  is  unquestionably  good.  It  is  good  because 
it  shows  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence. It  is  good  because  it  shows  that  White  was  not 
guilty  of  any  negligence.  In  cases  like  this,  only  ordinary 
care  is  required  of  a  ninnicipal  corporation,  its  agents  and 
contractors,  and  ordinary  cave  docs  not  require  that  a  watch 
be  kept  during  the  night  over  an  excavation,  unless  there  are 
circumstances  peculiar  to  the  particular  case  making  it  nec- 
essary. As  a  general  rule,  it  is  sufficient  to  show  that  proper 
signals  or  secure  guards  were  placed  about  an  excavation  on 
quitting  work,  and  neither  the  corporation  nor  its  contractor 
is  liable  if  a  wrong-doer  removes  the  signals  during  the  night. 
Dokerty  v.  WaXtkam,  4  Gray,  596 ;  Shear.  &  Eedf.  Neg.,  flec- 
tion 360. 

The  difficult  and  controlling  question  arises  on  the  ruling 
denying  a  new  trial.  The  evidence  shows  that  the  work  was 
done  by  the  property -owner.  White,  under  an  ordinance 
passed  by  the  board  of  trustees,  and  that  the  corporate  au- 
thorities had  no  notice  of  the  excavation.     If  White  is  to  be 
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regarded  as  occupying  the  position  of  an  independent  con- 
tractor, tben  it  ia  quite  clear  that  to  fasten  a  liability  on  the 
town  it  must  be  shown  that  the  work  waa  intrinsically  dan- 
gerous, or  that  the  town  authorities  had  notice  of  the  dan- 
ger, or  were  negligent  in  not  acquiring  notice.  Ryan  v, 
Curran,  64  Ind.  34-5  (31  Am.  R.  123) ;  Corporation  of  Bluff- 
ton  V.  Mathews,  92  lud.  213;  City  of  EvansviUe  v.  Wilier,  86 
Ind.  414;  City  of  Madison  v.  Baher,  103  Ind.  41;  2  Dillon  ^ 
Munic.  Corp.  (3d  ed.),  sections  1025,  1029. 

There  ia  no  evidence  that  the  improvement  was  intrin- 
sically dangerous,  nor  is  there  evidence  that  the  corporate 
authorities  had  notice,  or  were  negligent  in  not  acquiring  no- 
tice. The  case  can  not,  therefore,  be  maintained  unless  the- 
aot  of  the  property -owner  be  deemed  that  of  the  town. 

On  the  one  side  it  is  contended  that  the  act  was  not  thatr 
of  the  town,  but  of  a  person  standing  substantially  in  the 
position  of  an  independent  contractor,  and  that  the  town  did 
no  more  than  it  had  a  lawful  right  to  do  in  enacting  the 
ordinance;  while,  on  the  other  side,  it  is  contended  that  the 
act  of  the  property-owner  was  the  act  of  the  municipal  cor- 
poration and  that  the  corporation  is  liable  for  his  negligence. 

It  is  quite  well  settled  that  a  municipal  corporation  is  not 
liable  for  legislative  or  judicial  acts.  City  of  Terre  Hauls 
V.  ITudnul,  post,  p.  542.  It  is  only  where  the  corporatiui) 
performs  ministerial  acts  that  it  can  be  held  liable  for  negli- 
gence. There  is,  therefore,  notliing  in  tlie  act  of  the  board 
of  trustees  in  enacting  the  ordinance  directing  the  making 
of  the  improvement  upon  which  a  cause  of  action  can  be- 
based.  If  there  is  any  liability  at  all  it  must  be  because  of 
some  negligence  in  the  diacliarge  of  ministerial  duties. 

We  think  that  the  authority  of  a  town  extends  to  side- 
walks, and  that  their  liability  is  commensurate  with  their 
duty.  It  is  beyond  controversy  that  a  sidewalk  is  part  of  a 
street,  and,  consequently,  a  statute  referring  to  streets  em- 
braces sidewalks.   Slate  v.  Berdetta,  78  Ind.  185  (38  Am.  R. 
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117)j  OUy  of  Kohmo  v.  Mohan,  100  Ind.  242;  2  Dillon 
Mucic.  Corp.,  section  780,  n,  1. 

It  13  clear  that  the  town  has  authority  over  sidewalks,  and 
is  under  a  duty  to  use  ordinary  car«  to  keep  them  in  s  rea- 
sonably safe  condition  for  use  by  those  who  exercise  ordinary 
care.  This  appeal  can  not,  therefore,  be  disposed  of,  as  ap- 
pellee's counsel  a£Brm,  upon  the  ground  that  the  corporate, 
duty  does  not  extend  to  sidewalks. 

If  the  acta  of  White  are  to  be  regarded  aa  those  of  the 
town,  then  there  may  be  a  liability  for  his  negligence  without 
proof  of  notice,  as  it  is  the  duty  of  the  town  to  exercise  or- 
dinary care  in  performing  work  undertaken  by  it.  But,  in 
our  judgment,  tlie  acts  of  a  property -owner  who  improves  a 
sidewalk  under  an  ordinance  of  a  town  can  not  be  deemed 
the  acts  of  the  town  in  such  a  seuse  as  to  charge  the  town 
with  his  negligence.  In  order  to  charge  the  corporation,  ev- 
idence of  the  negligence  of  the  property-owner  must  be  sup- 
plemented by  evidence  that  the  town  authorities  were  negli- 
gent, or  that  the  work  directed  to  be  done  was  intrinsically 
dangerous. 

The  statute  expressly  authorizes  the  board  of  trust«es  to 
compel  abutting  lot^owners  to  improve  the  sidewalks.  It  ia, 
indeed,  doubtful  whether  the  board  has  power  to  cause  the 
improvement  to  be  made  in  any  other  method.  The  statute 
reads  thus:  "  Whenever,  in  the  opinion  of  the  board  of 
trustees  of  any  incorporated  town  in  this  State,  public  con- 
venience requires  that  the  sidewalks  of  any  street  in  such 
town  should  be  graded  or  paved  or  planked,  such  hoard  of 
trustees  may,  by  an  ordinance,  compel  the  owners  of  lots 
adjoining  such  street  to  grade,  pave  or  plunk  the  same." 
R.  S.  1881,  section  3357. 

This  statute  requires  the  cprporate  authorities,  in  cases 
where  they  proceed  under  it,  to  compel  the  property-owners 
to  make  the  improvement,  and  does  not  invest  them  with 
authority  to  select  the  persons  who  shall  do  the  work.  Under 
this  statute  there  is  no  nuthority  vested   in  the  municipal 
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I  authorities  to  choose  agents  or  servants  to  do  the  ministerial 

work ;  that  is  left  with  the  property -owner.  Where  there  is 
no  right  of  selecting  or  choosing,  the  relation  of  principal 
and  agent  can  not  exist;  and  where  the  relation  of  princijml 
and  agent  does  not  exist,  the  maxim  respondeat  superior  can 

I  not  apply.     It  is,  therefore,  logically  inconceivable  that  a 

municipal  corporation,  which  is  itself  free  from  fault,  should 

I  be  held  responsible  for  the  negligence  of  a  person  not  vol- 

I  untarily  chosen  by  it  to  perform  an  act.     The  authorities  are 

harmonious  upon  this  point,  for  all  agree  that,  where  the  per- 

i  sou,  artificial  or  natural,  is  not  vested  with  the  authority  of 

selecting,  the  maxim  respondeat  superior  has  no  force.  Sum- 
viers  V.  Board,  etc:,  103  Ind.  262  (53  Am.  R.  512),  and  cases 

'  cited;  Bryant  v.   Gity  of  St.  Paul,  21  Cent.  L.  J.  33,  and 

I  cases  cit«d,  note ;  2  Dillon  Munic.  Corp.  (3d  ed.),  sections 

974,  1028. 

Judgment  afErmed. 
Filed  Dec.  2, 1S8T. 


May,  Executor,  p.  Hoover  et  al. 

SrairoE  Joby. — Peremplory  Challenge. — The  partied  to  a,a  action  do  not 
h&Te  the  right  of  peremptoiy  challenge  in  the  case  oE  a  struck  Jury, 
demanded  nnder  section  525,  R.  S.  1881. 

Sahb. — E»bippfl.—Praeliu.—Ont  who  has  peremptorily  challenged  struck 
jurors  after  his  adversary  has  been  permilted,  over  objection,  to  do  so, 
is  not  thereby  estopped  to  complain  of  siieh  ruling. 

Contract. — jSWe  of  Marhine.  —  Warranty. — Rigid  nf  Buyer  to  Efjefi. — A  con- 
tract tor  the  sale  of  a  machine  which  provides  that  if  such  machine  fails, 
upon  a  fair  trial,  to  do  good  work  and  give  satisfaction  the  seller  will 
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take  it  back  and  the  bujer  shall  pay  nothing:,  does  not  give  the  latter 
the  ri|[ht  to  arbitrarily  reject  it,  merely  because  he  h  not  aatisGed  with 
it;  bat  it  must  appear  that  it  fails  to  give  satisfaction  on  account  of 

defects  and  a  failure  to  do  good  vork. 

From  the  Bartholomew  Circuit  Court. 
A.  Buma,  G.  W.  Choper,  F.  T.  Hord&aA  M.  D.  Emig,  for 
appellant. 
/.  G  Oir,  W.  F.  NoHon  and  S.  \V.  Smith,  for  appellees. 

ZoLLABs,  J. — In  1882  appellees,  who  were  partnerfl,  doing 
business  uoderthe  firm  name  of  Hoover  &  Co.,  commenced 
an  action  against  Joseph  D.  Sidener.  The  action  was  based 
upon  an  acconat  for  the  value  of  an  "  ExceUior  Harvester 
and  Binder." 

The  cause  was  tried  and  an  appeal  taken  to  this  court. 
While  the  cause  was  pending  here  Sidener  died,  and  appellant^ 
as  the  executor  of  his  will,  was  substituted  as  appellee.  The 
judgment  having  been  reversed  (see  Hoover  v.  Sidener,  98 
Ind.  290),  another  trial  was  had  below,  in  1885.  From  the 
judgment  rendered  upon  that  trial  appellant  prosecutes  this 
appeal. 

Appellees  have  moved  to  dismiss  the  appeal  for  the  reason 
that  it  was  not  taken  within  the  time,  nor  in  the  manner, 
prescribed  by  .sections  2454,  2456,  2457,  R.  S.  1881,  and 
2455,  E.  S.  1881,  as  amended  in  1885  (Acts  1885,  p.  194). 

It  is  sufficient  here  to  say  that  the  question  presented  by 
their  motion  and  argument  has  recently  been  before  this  court 
and  decided  adversely  to  their  motion.  Heller  v.  Clark,  103 
Ind.  591;   Wriffht  v.  Manns,  HI  Ind.  422  (425). 

Prior  to  the  last  trial  below  appellees  demanded  a  struck 
jury,  as  provided  by  the  statute.  R.  S.  1881,  section  525. 
The  parties  attended  at  the  clerk's  office  at  the  time  fixed, 
and  from  the  list  of  forty  names  selected  by  the  clerk  each 
struck  ofiF  twelve.  On  tlie  day  set  for  the  trial  twelve  of  the 
remaining  sixteen  jurors,  not  struck  from  the  clerk's  list,  ap- 
peared and  were  called,  and  took  their  places  in  the  jury-box. 
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They  were  not  challeoged  for  cause.  Over  appellant's  ob- 
jections and  exceptions,  appellees  were  allowed  to  peremp- 
torily challenge  two  of  theio,  and  they  were  discharged  by 
the  court,  also  over  api>ellaut's  objection  and  exception,  and 
the  panel  was  filled  from  the  by-standers. 

The  record  thus  presents  the  question  as  to  whether  or  not 
parties  may  peremptorily  challenge  struck  jurors.  We  have 
reached  the  conclusion  that  they  have  not  that  right. 

Section  62.5,  R.  S.  1881,  att^ra,  after  prescribing  the  method 
of  selecting  a  struck  jury,  provides  that  "  Upon  the  trial  of 
the  cause,  the  j  ury  so  struck  shall  be  called  as  they  stand  upon 
the  panel,  and  the  first  twelve  of  them  who  shall  appear,  and 
are  not  challenged  for  cause  or  set  aside  by  the  court,  shall 
be  the  jury,  and  shall  be  sworn  to  try  said  issue :  Provided, 
however,  That,  unless  at  least  one-half  of  such  struck  jury 
shall  have  been  summoned  and  shall  be  In  attendance  when 
such  cause  is  called  for  trial,  the  case  shall  be  tried  by  the 
regular  petit  jury,  as  other  cases," 

This  section,  it  will  be  observed,  recognizes  the  right  of 
challenge  for  cause,  and  impliedly,  at  Icasf,  prohibits  any- 
other  challenge.  In  the  construction  of  the  section  the 
maxim  "Expreasio  unius  est  excluaio  aften'wa  "  (Broom  Legal 
Maxims,  651,)  should  be  applied.  The  mention  of  the  chal- 
lenge for  cause  excludes  by  implication  peremptory  cJial- 
lenges. 

Section  531,  R.  8.  1881,  provides  that  in  all  eases  whore 
the  jury  consists  of  six  or  more  persons,  each  party  shall  have 
three  peremptory  challenges. 

Appellees  contend  that  this  section  and  section  52o,xupi-a, 
should  be  construed  together,  as  they  are  found  in  the  same 
article  of  the  present  code,  and  that,  when  thus  construed,  it 
must  be  held  that  the  latter  section  confers  the  right  to  per- 
emptorily challenge  struck  jurors.  The  purpose  of  construc- 
tion is  to  arrive  at,  and  give  effect  to,  the  intention  of  the 
Legislature  in  the  enaetmcnt  of  the  laws.  Middletoii  v. 
Greeaon,  106  Ind.  18,  and  the  cases  there  cited.     In  order  to 
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ascertain  that  inteDtion  as  to  any  statute,  or  sectioa  of  a  stat- 
ute, all  of  its  various  ssuctioas  and  provisioDs  should  be  cou- 
strued  together,  so  as  to  inakc!  tlie  statute  in  all  its  parts  cod- 
sistfiDt  as  a  whole.  Wanaon  v.  First  Nat'l  Bank,  etc.,  107  lud. 
*206  (211).  It  18  also  proper,  io  cases  of  doubt,  to  look  to 
tlic  legislative  history  of  a  statute  or  section  of  a  statute. 
titotd  V.  Board,  etc.,  107  lud.  343. 

SectioQ  531  of  the  preseat  code  is  the  same  as  section  313 
of  the  code  of  1852.  2  E.  S.  1876,  p.  161.  At  the  time  the 
code  of  1852  was  adopted,  and  for  nine  years  thereafter,  that 
section  had  relation  to  ordiuary  juries,  and  not  to  struck 
juries,  because,  uutil  1861,  struck  juries  were  unknown  in 
our  practice. 

In  1861,  Acts  1861,  p.  45,  2  R.  S.  1876,  p.  15&,  an  act  au- 
thorizing struck  juries  was  passed.  That  act  of  four  sections 
was  substantially  the  same  as  sections  625,  526,  527  and  528 
of  the  present  code,  R.  S.  1881.  The  act  of  1861  was  thus 
re-enacted  into  the  code  of  1881  as  a  part  of  it.  It  is  rea- 
sonable to  presume  that,  in  thus  re-enacting  that  act  into  the 
code  of  1881,  the  Legislature  did  so  upon  the  assumption 
that,  as  a  part  of  that  code,  it  should  be  construed,  as  it  should 
have  been  while  it  stood  alone,  as  a  separate  act.  As  a  sep- 
arate act,  of  subsequent  dat«  to  the  code  of  1862,  which 
provided  for  challenges  of  jurors,  its  proper  construction, 
doubtless,  should  have  been,  had  the  question  beeu  raised, 
that  it  not  only  did^ot  provide  for  peremptory  challenges 
of  struck  jurors,  but  impliedly  denied  that  right. 

These  observations  have  weight  with  us  in  reaching  the 
conclusion  that,  construing  the  sections  of  the  code  of  1881 
together,  the  Legislature  did  not  intend  that  either  party 
should  have  the  right  of  peremptory  challenge  in  the  case 
of  a  struck  jury. 

Under  a  statute  similar  to  section  531,  Bupra,  it  has  been 
held  in  Pennsylvania  that  struck  jurors  may  be  peremp- 
torily challenged.  The  decisions,  however,  seem  to  have  been 
rested  upon  a  custom  which  was  not  very  satisfiietory  to  the 
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court.  In  the  case  of  Sckwenk  v,  Urnded,  6  S.  &  R.  361,  the 
court,  in  speaking  of  the  case  before  it,  and  the  statute  which 
provided  "that  in  all  civil  suits  each  party  shall  be  allowed 
to  challenge  two  jurore  peremptorily,"  used  this  language: 
"The  several  acts  respecting  jurors  are  to  be  considered  col- 
lectively, as  forming  one  general  system,  and  explanatory  of 
each  other.  The  sense  and  spirit  of  this  privilege  is,  that 
a  party  shall  possess  the  power  of  challenging  at  least  two 
persons  who  may  be  obnoxious  to  him,  but  against  whom 
there  is  no  legal  exception  as  jurors.  This  is  a  proper  in- 
dulgence even  to  prejudice;  but  the  reason  ceases  when  be 
has  an  opportunity  of  striking  off  twelve.  If  the  practice 
had  not  prevailed  to  the  contrary,  I  should  much  doubt  this 
right  in  any  case  of  special  jury.  Why  should  this  indul- 
gence and  arbitrary  discretion  be  extended  to  fourteen? 
Why  should  the  suitor,  after  striking  out  at  his  pleasure  one 
full  jury,  have  the  right,  on  the  trial,  to  strike  two  jurors 
more  without  cause?  He  has,  in  the  words  of  the  venire, 
put  himself  on  that  jury  so  struck."  The  court  in  that  case 
refused  to  extend  the  challenge  to  viewers.  What  was  there 
said  is  applicable  here. 

In  the  case  of  McDermott  v.  Hoffman,  70  Pa.  St.  31  (65), 
the  court  simply  followed  the  above  case,  saying:  "How- 
ever it  may  have  been,  had  the  question  been  reiii}degra,'\t  must 
now  be  considered  as  set  at  rest,  both  by  inveterate  practice, 
and  the  early  recognition  of  that  practice  by  this  court  in 
Schiemk  v.  UmaUd,  6  S.  &  R.  364." 

On  the  contrary,  under  statutes  similar  to  ours,  including 
section  531,  supra,  the  Supreme  Courts  of  Ohio  and  Minne- 
sota have  hdd  that,  in  case  of  struck  jurors,  neither  party  is 
entitled  to  a  peremptory  challenge. 

lu  the  case  of  Branch  v.  Dawnon,  30  N.  W.  Rep.  545,  the 
Supreme  Court  of  Minnesota  said:  "The  statute  regarding 
struck  juries  does  not  contemplate  or  authorize  peremptory 
challenges  to  any  of  the  sixteen  names  constituting  the  struck 
list.     The  reason  is  that  Ptrikinp  twelve  names  from  the  list 


460  SUPREME  CXDUET  OF  INDIANA, 

May,  £i«cutoT,  r.  Uuorer  tt  oL 

of  forty  selected  by  the  sherifiF  ia  a  substitute  and  equiva- 
lent for  the  right  of  peremptory  challenge  given  in  other 
cases."  See  Cleveland,  etc.,  R.  R.  Co.  v.  Stanley,  7  Ohio  St. 
155;  State  of  Ohio  v.  Moore,  28  Ohio  St.  595. 

After  appellees  had  been  allowed  to  peremptorily  chal- 
lenge the  struek  jurors,  appellant  also  peremptorily  chal- 
lenged some  of  those  remaining.  Appellees  now  claim  that, 
because  he  did  that,  he  is  estopped  to  complain  of  the  actioQ 
of  the  court  in  allowing  the  peremptory  cliallenges  by  them. 
We  do  not  think  so.  Had  appellant  been  the  first  to  make 
such  challenge,  the  case  would  be  diifcrent;  but,  after  the 
court,  over  his  objection,  had  allowed  appellees  to  peremp- 
torilych&IIenge  the  struck  jurors,  and  thus  ruled  that  such 
challenges  were  proper,  appellant  had  the  right  to  meet  his 
antagonists  upon  the  ground  chosen  by  them.  And  in  doing 
so,  he  did  nothing  that  ought  to  estop  him  from  complaining 
of  the  error  committed  by  the  court  in  ruling  as  it  did  upon 
the  solicitation  of  appellees. 

For  the  error  of  the  court  in  permitting  appellees  to  per- 
emptorily challenge  the  struck  jurors,  the  judgment  must  be 
reversed. 

There  is  one  question  that  may  be  material  upon  a  re- trial, 
and  hence  we  decide  it  here.  Appellant  asked  the  court  to 
charge  the  jury  as  follows':  "  If  the  machine  was  sold  to  Mr. 
Sidener,  and  at  the  time,  and  as  a  part  of  the  terras  of  the 
sale,  it  was  agreed  by  the  agent  of  the  plaintiffs  that  it  should 
give  satisfaction,  then  the  meaning  of  this  expression  is  that 
it  should  give  satisfaction  to  Mr.  Sidener  himself;  and  if  you 
find  from  the  evidence  that  the  machine  was  sold  to  Mr. 
Sidener  with  the  agreement  that  it  was  to  give  satisfaction, 
and  that  Mr,  Sidener,  in  good  faith,  after  a  fair  trial,  was  not 
satisfied  with  it,  and  so  notified  the  plaintiffs  or  their  agents, 
and  in  a  reasonable  time  thereafter  offered  to  return  the  same, 
then  he  was  not  bound  to  keep  it,  or  pay  for  it,  and  yoa 
must  find  for  the  defendant." 
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Other  instructions  of  a  like  import  were  asked  by  appel- 
lant, and,  with  the  above,  were  refused  by  the  court. 

It  will  be  observed  that  by  these  instructions  appellant 
sought  a  verdict  upon  the  theory  that  Sidener  might  repu- 
diate the  sale  upon  the  sole  ground  that  be  was  not  satisfied 
with  the  machine,  although  it  may  have  been  without  de- 
fects. Doubtli:as,  as  was  said  in  the  case  of  FliiU  v.  Cook,  102 
lad.  391,  a  contract  may  be  so  made  as  that  the  purchaser, 
out  of  mere  caprice  or  whim,  may  refuse  to  receive,  or,  hav- 
ing received  on  trial,  may  refuse  to  retain,  an  article  of  pet- 
fional  property  contracfaid  for.  The  case  in  hand,  however, 
we  think  does  not  involve  that  sort  of  contract.  Appellant 
can  not  plead  upon  oue  theory  and  succeed  upon  another  and 
entirely  different  theory. 

The  contract  as  set  up  in  the  answer  is,  that  Sidener  pur- 
chased the  machine  of  apiwllccs  with  the  s|)ccial  warranty 
"that  it  would  do  good  work  and  give  general  satisfaction," 
and  with  the  express  agreement  that  if,  upon  a  fair  trial  of 
the  macliine,  it  should  do  good  work  and  give  general  satis- 
faction, he  should  pay  for  it;  and  that  if,  u[X)n  such  trial,  it 
should  not  do  good  work  and  give  general  satisfaction,  ap- 
pellees  were  to  take  it  back  and  Sidcnor  should  pay  nothing. 
It  is  chained  in  t!ie  answer  that,  upon  such  trial,  the  machine 
failed  to  do  good  work  and  give  satisfaction,  in  that  the 
binder  choked  up,  scattered  and  failed  to  bind  ooc-half  of 
the  wheat  cut  by  the  reaper  attached. 

There  are  other  averments  in  the  answer,  but,  so  far  as  the 
instructions  under  consideration  are  concerned,  thoy  need  not 
be  here  noticed.  We  think  it  clear  that  the  contract  set  up 
in  the  answer  did  not  give  Sidener  the  right  to  reject  the 
machine,  and  refuse  to  pay  for  it,  simply  because  he  may  not 
have  been  satisfied  with  it,  regardless  of  the  fact  as  to  whether 
or  not  it  did,  or  would  do,  good  work.  It  was  to  do  good 
work  and  give  satisfaction.  It  was  not  to  give  satisfaction 
regardless  of  the  sort  of  work  it  would  do,  but  to  give  satis- 
iaction  by  reason  of  doing  ;:ood  work.     And,  e  conrcrso,  the 
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failure  to  give  salisfuotion  was  not  to  be  regardless  of  the  sort 
of  work  the  muohinc  would  do,  but  by  roai^on  of  it  not  doing 
good  work.  In  other  words,  to  giv<^  Sideuer  the  right  to  re- 
turn the  maehitiL-,  it  was  necessary  that  it  should  appear  that 
it  was  defective',  and  would  not  do  good  work,  and,  for  that 
reason,  did  not  give  aati^faction.  This  interpretation  of  the 
contract  set  up  in  the  answer  was,  in  effect,  given  to  it  upon 
the  former  appeal,  although  the  i^tatcment.s  iu  the  opinion  in 
relation  to  it  are  brief.  See  Jlooivr  v.  Sidener,  supra.  Thia 
interpretation  is  also  fully  sustained  by  the  case  of  Flint  v. 
Cook,  supra.  Appellant,  therefore,  was  not  entitled  to  iu- 
Btructions  to  the  jury  that  if  the  machine  did  not  give  satia- 
&otion  to  Sidener  they  should  find  for  the  defendant  (appel- 
lant), regardless  of  the  fact  as  to  whether  or  not  the  machine 
was  defective,  or  did,  or  <lid  not,  do  good  work.  There  was 
no  error  in  the  refusal  of  appellant's  second  instruction,  and 
others  of  a  like  tenor. 

The  judgment  is  reversed,  at  appellee'a  costs,  and  the  cause 
is  remanded,  with  instructions  to  the  court  below  to  award  a 
new  trial. 

Filed  Dec.  2,  1837. 


No.  12,»8. 

The  State,  ex  eel.  Walkbb,  PEOSBCUTiNa  Attobney, 
V.  Gbeen. 

MEDicnrB  AMD  ScBOBET.— j4«  Regulating.— Omttituii(miUify.—  Lkatu. — 
Qaalificalkm  of  Applieanl*. — Special  PrivUegei  and  Jnunumtist. — The  act  of 
April  11th,  1885  (Acts  of  I8S5,  p^  197],  r^alating  the  practice  of  medi- 
cioe,  nirgery  and  obBtetrics,  requiring  a  license  and  piescribing  the 
qualifications  of  peraoDB  entitled  to  receive  the  same,  via.,  (1)  gradaa- 
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tion  from  a  reputable  medical  college,  (2)  a  continuous  T«gideiice  uud 
practice  of  medicine  in  tliia  State  for  ten  years  prior  to  the  taking  effect 
uf  the  act,  or  (3)  a  continuous  residence  and  practice  of  medicine  in 
this  State  for  three  yearu  prior  to  the  taking  effect  of  said  act  an<l  an 
attendance  upon  one  full  course  of  tectitreH  at  a  reputable  medical  col- 
lege, IB  not  unconstitutional  as  granting  npeciul  privileged  and  immu- 
nities to  the  citizens  of  this  State,  or  otherwise. 

SkHE.—LuxnM  PiTKurfd  by  Fraud. — Pi-oweding  by  Pra»ee\iting  AUontey  .to 
JnnW. — Qw)  Warranto. — While  the  act  of  April  11th,  eu/jru,  declares 
that  a  license  procured  by  fraud  shall  t*  void,  no  provitiion  is  made  for 
any  judicial  pn)ceeding  to  have  it  so  adjudged,  nor  can  the  prosecuting 
attorney  bring  an  information  in  the  nature  of  a  quo  varranUi  against  the 
licensee  to  aunul  a  license  so  obtained. 

Same. — Liceme  not  a  FranchUt. — The  riglit  of  a  |«rson  to  practice  his  pro- 
fession, nnder  a  license  issued  pursuant  to  a  statute  enacted  by  the  Leg- 
islature under  the  police  power  of  the  Stale,  is  not  a  franchise,  it  being 
essential  to  the  character  of  a  franchise  that  it  ahould  be  a  grant  from 
the  sovereign  authority  of  the  State. 

S.vHE. — Section  IHo,  R,  S.  18SI,  providing  that  an  information  may  bo 
prosecoteil  for  the  purpose  of  annulling;  any  let  tens-patent,  certificate 
or  deed  issued  by  the  State  antlioritics,  when  obtained  by  fraud,  relates 
to  real  estitte  transactional,  and  is  nut  applicable  to  licenses  issued  under 
the  medicine  and  surgery  act. 

From  the  Benfon  Cii-cuit  Court. 

L.  T.  Mickener,  Attorney  General,  M.  H.  Walker,  Prose- 
cuting Attorney,  E.  P.  Hiimirwnd  and  /.  H.  Gillett,  for 
appellant. 

D.  Fraser,  for  appellGC. 

HoWK,  J. — This  is  an  information  in  the  name  of  the 
State,  on  the  relation  of  Matthew  H.  Walker,  B^q.,  prose- 
cating  attorney  of  the  30th  judicial  circuit,  against  the  ap- 
pellee, Nellie  E.  Green,  as  defendant.  Appellee's  demurrer 
to  the  information  was  sustained  by  the  court  below,  and  to 
this  raling  the  State  excepted,  and,  failing  to  amend  or  plead 
further,  it  was  adjudged  by  the  court  that  the  State  take 
nothing  by  its  suit  herein. 

From  this  judgment  the  State  has  appealed  to  this  court, 
and  haa  here  assigned  as  error  the  sustaining  of  appellee's 
demurrer  to  the  information  filed  herein. 
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In  this  ioformation,  it  was  alleged  that,  on  the  I5th  day 
of  August,  1885,  defendant,  NelHe  E.  Green,  being  desirous 
to  obtain  license  from  the  clerk  of  the  Benton  Circuit  Court 
to  practice  medicine,  surgery  and  obstetrics  in  this  State, 
Rkd  with  such  clerk  an  affidavit  stating  therein  that  she  had 
jvsided  and  practiced  medicine,  surgery  and  obstetrics  in 
this  State  continuously  for  three  years  immediately  preced- 
ing the  date  of  the  taking  effect  of  an  act  of  the  General 
Assembly  of  this  State,  approved  April  11th,  1886,  at  fucali- 
tios  in  this  State,  giving  the  date  and  length  of  time  in  each 
of  such  localities;  and  thai,  prior  to  the  date  of  the  taking 
effect  of  the  aforesaid  act,  she  had  attended  one  full  course 
of  lectures  at  the  College  of  Physicians  and  Surgeons  in 
Ki'okuk,  Iowa,  the  same  being  a  reputable  medical  college. 
It  was  further  alleged  in  such  information,  that,  at  the  time 
the  defendant  filed  such  affidavit,  she  also  filed  with  such 
clerk  the  affidavit  of  two  other  persons,  to  the  effect  that 
they  wei-e  householders  or  freeholders  of  Benton  county,  and 
were  acquainted  with  defendant,  Nellie  E.  Green ;  and  that 
thoy  were  infoimed  and  had  reason  to  believe  that  she  had 
practiced  medicine,  surgeiy  and  obstetrics,  and  had  attended 
a  course  of  lectures  at  a  medical  college  substantially  as  she 
had  stated  such  facts  in  her  own  affidavit  filed  with  such 
clerk.  These  two  affidavits  are  set  out  at  length  in  the  in- 
formation, and  it  is  then  alleged  therein  that  upon  the  fHing 
of  such  affidavits,  and  on  the  same  day,  the  clerk  of  the  court 
below  issued  to  the  defendant,  Nellie  E.  Green,  a  certificate 
showing  that  she  had  complied  with  the  laws  of  this  State 
relating  to  the  practice  of  medicine,  surgery  and  obstetrics, 
and  thereby  authorizing  her  to  practice  medicine,  sui^ry  and 
obstetrics  in  Benton  county,  setting  out  a  copy  of  such  cer- 
tificate and  license. 

And  the  relator  further  averred,  that  the  certificate  and 
license  issued  as  aforesaid  by  such  clerk  to  the  defendant, 
Nellie  E.  Green,  were  procured  by  her  fraud,  in  this:  That 
'the  matters  and  things  set  forth  in  the  aforesaid  affidavits 
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were  wholly  false,  and  were  kuowo  to  be  false  by  the  defend- 
ADt  at  the  time  slie  filed  such  affidavits;  that  defendaot  had 
not,  for  three  years  immediately  preceding  the  taking  effect 
oi  said  act,  approved  ^pril  11th,  1885,  continuously  prac- 
ticed medicine,  surgery  and  obstetrics  at  the  place  or  places 
stated  in  such  affidavits,  nor  at  any  other  place  or  places  in 
this  State,  and  that  she  never  attended  one  full,  or  partial, 
coarse  of  lectures  at  the  above  named  medical  college,  or  at  any 
other  reputable  medical  college.  Wherefore  the  relator  prayed 
■that  the  certificate  and  license,  issued  as  aforesaid  by  such 
clerk  to  the  defendant,  Nellie  E.  Green,  be  annulled,  vacated, 
set  aside  and  declared  void,  and  that  such  defendant  be  ])er- 
petually  enjoined  from  practicing  medicine,  surgery  or  ob- 
stetrics, under  or  by  virtue  of  such  certificate  and  license, 
•and  for  other  proper  relief. 

In  her  demurrer,  defendant,  Nellie  E.  Green,  assigned  the 
following  grouuds  of  objection  to  the  information,  namely: 

1 . ,  The  information  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

2.  The  Benton  Circuit  Court  had  no  jurisdiction  of  the 
subject-matter  of  this  action. 

3.  The  Benton  Circuit  Court  bad  no  jurisdiction  of  the 
person  of  defendant. 

4.  The  State  had  no  capacity  to  sue  in  this  action. 

5.  The  State's  relator  had  no  capacity  to  sue  in  this  action. 
The  act  referred  to  in  the  information   herein  is  entitled 

"An  act  regulating  the  practice  of  medicine,  surgery  and  ob- 
stetrics, providing  for  the  issuing  of  licenses  to  practice,  defin- 
ing certain  misdemeanors,  and  providing  penalties,"  approved 
April  11th,  1885.  Acts  of  1885,  p.  197  et  aeq.  Section  1  of 
this  act  declares  that  it  shall  be  unlawful  for  any  person  to 
practice  medicine,  surgery  or  obstetrics  in  this  State,  without 
first  obtaining  a  license  so  to  do,  as  provided  in  such  act. 
Section  2  of  such  act,  so  far  as  applicable  to  the  case  at  bar, 
provides  as  follows:  "Any  person  desiring  to  practice  medi- 
VoL.  112.— 30 


466  SUPREME  COURT  OF  IXDIANA, 

The  State,  tx  rA.  Walker,  Prosecuting  Attorney,  o.  Oreen. 

cine,  surgery  or  obstetrics  in  this  State,  shall  procure  from 
the  clerk  of  the  circuit  court  of  the  county  wherein  he  or 
she  desires  to  practice  a  license  so  to  do,  which  license  shall 
be  issued  to  such  person  only  when  he  or  she  *  *  *  shall  file 
with  such  clerk  his  or  her  affidavit,  and  the  affidavit  of  two 
reputable  freeholders  or  householders  of  the  county,  stating- 
that  he  or  she  has  resided  and  practiced  medicine,  surgery 
and  obstetrics  in  this  State  continuously  for  three  years  im- 
mediately preceding  the  date  of  the  taking  effect  of  this  act, 
stating  particularly  the  locality  or  localities  in  which  he  or 
she  practiced  during  said  period,  and  the  date  and  length  of 
time  in  each  locality,  and  that  he  or  she  had,  prior  to  said 
date,  attended  one  full  course  of  lectures  in  some  reputable 
medical  college."  Section  3  of  such  act  provides  that  any 
clerk  who  shall  issue  such  a  license  to  any  person  who  had 
not  complied  with  the  requirements  of  section  2  of  the  act 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  fined,  etc.,  and  then  declares  that  "  such 
license,  or  one  procured  by  any  false  affidavit,  shall  be  deemed 
and  held  to  be  void."  Section  4  of  the  act  makes  it  a  mis- 
demeanor, punishable  by  fine,  etc.,  for  any  person  to  practice 
medicine,  surgery  or  obstetrics  in  this  State  without  having 
first  procuri'd  from  the  clerk  of  the  circuit  court  of  the 
county  wherein  he  or  she  shall  so  practice  a  license  as  pro- 
vided in  such  act:  "Provided,  That  this  act  shall  not  be 
deemed  to  prohibit  wonicn  from  practicing  obstetrics,  and 
such  midwives  are  hereby  expressly  exempted  from  its  pro- 
visions." Section  5  of  such  act  provides  that  no  cause  of 
action  shall  lie  in  favor  of  any  person  for  his  services  as  phy- 
sician, surgeon  or  obstetrician  who  had  not,  prior  to  the 
rendition  of  such  services,  procured  a  license  to  practice  as 
provided  in  such  act,  and  any  pci-son  who  had  paid  money, 
or  delivered  property,  for  any  such  services,  to  any  person  not 
so  licensed,  may  recover  the  same  or  the  value  thereof  in  any 
court  of  competent  jurisdiction.     The  7th  and  last  aectioa 


KOVEMBER  TERM,  1887. 


The  State,  ez  rcl.  Wulker,  Pnuecuting  Atturae;,  t.  Green. 

of  SQch  act  simply  prescribes  the  form  of  the  license  to  be 
issued  by  the  proper  clerlt. 

Id  this  court  appellee's  learued  couasel  has  vigorously  as- 
eailed.ia  argument  the  ^ufBcieucy  of  tlie  relator's  information 
herein,  upon  two  grounds,  as  follows : 

1.  Because  the  above  eutitlcd  act  of  April  11th,  1885,  is 
uDcoustitutioual,  ia  that  "  it  creates  privileges  and  makes  dis- 
criminations unwarranted  by  the  Constitution." 

2.  The  case  stated  in  the  information  is  not  one  in  which, 
under  the  law  of  this  State,  an  information  in  the  nature  of 
a  qao  viarrarUo  will  lie,  or  which  the  prosecuting  attorney  is 
authorized  to  bring  and  maintain  in  the  name  of  the  Slate  of 
Indiana  upon  his  own  relation. 

These  two  grounds  we  will  consider  and  pass  upon  in  the 
order  of  their  statement,  merely  premising  that  if  either  one 
of  them  is  found  to  be  well  taken  the  information  must  be 
held  to  be  insufGcient  and  the  judgment  below  must  be  af- 
firmed. 

1.  Is  the  above  entitled  act  of  April  11th,  1885,  uncon- 
stitutional ?  Is  such  act  in  oon0ict  with  or  repugnant  to  any 
provision  of  our  organic  or  fundamental  laws,  State  or  Fed- 
eral ?  In  considering  this  question  it  must  be  borne  in  mind, 
of  course,  that  tlie  power  and  authority  of  the  General  As- 
sembly of  this  State,  in  the  enactment  of  laws,  is  supreme 
and  sovereign,  and  is  free  from  any  limitations  or  restrictions 
thereon,  except  such  as  are  imposi^d  by  the  State  Constitu- 
tion or  the  Federal  Constitution,  and  the  laws  and  treaties 
thereunder. 

In  the  recent  case  of  Eastman  v.  ^ate,  109  Ind.  278,  in 
considering  the  question  of  tlic  constitutionality  of  the  afore- 
said act,  it  was  held  by  this  court  that  the  Legislature  has 
power  to  regulate  the  practice  of  medicine  and  surgery  by 
requiring  a  license  therefor,  and  to  prescribe  the  qualifica- 
tions of  applicants  for  such  license,  and  that  such  act  was  a 
constitutional  and  valid  law.  The  case  cited  was  approved 
and  followed  in  the  later  case  of  Orr  v.  Metk,  111  Ind.  40. 
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It  ia  not  claimed  by  appellee's  counsel,  as  we  understand 
his  argument,  that  the  General  Assembly  of  this  State  _may 
not,  as  a  proper  exercise  of  the  police  power  of  the  State, 
regulate  and  license  the  practice  of  medicine  and  surgery, 
and  prescribe  the  qualifications  of  applicants  for  license,  by 
the  enactment  of  a  coustitutional  and  valid  statute.  Counsel 
says:  "  I  do  not  wish  to  be  understood  as  attacking  the  va- 
lidity of  the  entire  act ;  if  there  are  provisions  that  will  with- 
stand the  constitutional  test  of  equal  rights,  equal  privileges, 
and  equal  concessions,  they  do  not  come  within  the  purview 
of  this  discussion." 

The  statute  provides  for  the  issue  of  license  to  practice 
medicine,  etc.,  to  three<classes  of  applicants,  and  the  proof 
of  qualification  to  be  produced  by  each  class,  as  follows  : 

1.  The  affidavit  of  the  applicant,  stating  that  he  or  she  has 
regularly  graduated  in  some  reputable  medical  college,  and 
the  exhibition  to  the  proper  clerk  of  his  or  her  diploma. 

2.  The  affidavits  of  the  applicant  and  of  two  reputable 
freeholders  or  householders  of  the  county,  stating  that  such 
applicant  had  resided  and  practiced  mcdiciae,  etc.,  in  this 
State  continuously  for  ten  years  immediately  prior  to  the 
taking  effect  of  such  act. 

3.  The  affidavits  of  the  applicant  and  of  two  reputable 
freeholders  or  householders  of  the  county,  stating  that  he  or 
she  had  resided  and  practiced  medicine,  etc.,  in  this  State, 
'Continuously  for  three  years  immediately  prior  to  the  taking 
effect  of  such  act,  and  that  he  or  she  had,  prior  to  that  date, 
attended  one  full  course  of  lectures  in  some  reputable  med-  ' 
Seal  college.     Acts  of  1886,  pp.  197,  198,  section  2. 

It  is  claimed  by  appellee's  counsel,  that  these  provisions 
of  the  statute,  in  so  far  as  they  make  continuous  residence  in 
this  State,  either  for  ten  years  or  for  three  years,  one  of  the 
necessary  qualifications  of  the  applicant  for  license  to  prac- 
tice medicine,  etc.,  are  in  conflict  with,  and  repugnant  to,  seo- 
tion  2  of  article  4,  and  to  section  1  of  article  14  of  the 
federal  Constitution.   In  section  2  of  article  4  of  the  Federal 
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CoQstitutioQ  it  is  .declared  that  "  The  citizens  of  each  State 
shall  be  entitled  to  all  privileges  and  immunities  of  Qitizeos 
in  the  several  States ; "  and  in  seijtion  1  of  article  14  of  the 
same  ConstitutioD  it  is  declared  that  "  Ko  State  shall  make  or  . 
enforce  any  law  which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States."  Sections  19  and  39^ 
a.  S.  1881. 

Ill  discussing  this  constitutional  question  appellee's  coun- 
sel assume  that  the  effect  of  the  statute  under  consideration 
is  to  grant  the  practitioner  of  medicine,  etc.,  who  had  re- 
sided and  practiced  his  profession  in  this  State  for  specified 
periods  of  time,  "  privileges  and  immunities  "  which  are  not. 
given  the  practitioner  who  has  practiced  his  profession  for' 
the  same  periods  of  time,  but  has  resided  in  another  State. 
Counsel  says :  "  Ten  years  practice  of  medicine  and  surgery,, 
and  ten  years  residence  in  this  State,  give  to  a  citizen  of  In- 
diaua  a  license ;  in  other  words,  to  follow  this  profession  for 
ten  years  is  sufficient  for  a  citizen  of  Indiana.  Is  ten  years 
practice  by  a  citizen  of  Illinois  sufficient  for  him?  Does  tea 
years  practice  answer  the  same  purpose  for  each  citizen? 
The  statute  gives  to  one  a  license  because  he  has  practiced 
for  ten  years,  and  refuses  it  to  the  other,  and  why  ?  Because 
the  one  is  a  citizen  of  the  State  and  the  other  is  not.  Can 
the  State  make  this  discrimination  between  her  own  citizeir 
and  the  stranger  who  comes  within  her  borders  from  a 
neighbor  State?  Not  so.  The  Federal  Constitution  puts  it 
beyond  the  power  of  hostile  legislation  to  render  wholly  felse 
the  great  principle  that  all  men  are  alike  equal,  and  all  citi- 
zens of  the  United  States  alike  entitled  to  the  same  chances 
in  life." 

The  fundamental  error  in  this  argument  of  counsel  is  this^ 
that  it  rests  and  proceeds  upon  the  erroneous  and  unwar- 
ranted assumption  that  the  above  entitled  act  grants  "privi- 
leges and  immunitiea"  to  the  citizens  of  this  State  which  are- 
not  allowed  by  the  act  to  the  citizens  of  other  States.  The^ 
act  does  not  grant  privileges  or  immanities  to  any  citizen,  or 
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class  of  citizens,  whether  within  or  without  this  State.  In 
the  exercise  of  the  police  power  of  the  State,  for  the  purpose 
of  protecting  its  inhabitants  fi-ora  the  ignorance  or  effrontery 
of  the  charlatans,  empirics  or  mere  quacks  who  professed 
and  pretended  to  be  well  skilled  and  qualified  in  the  noble 
Bcienoes  of  medicine  and  surgery,  the  General  Assembly  of 
the  State,  by  the  statute  we  are  now  considering,  as  we  have 
seen,  enacted  that  it  should  be  unlawful  for  any  pe  1*80 n  (with- 
out any  reference  to  residence)  to  practice  medicine,  surgery 
or  obstetrics  in  this  Stale  without  having  first  obtained  a 
license  so  to  do,  as  provided  in  such  act. 

It  is  not  contended  by  ajipellce'a  counsel,  nor,  indeed,  can 
it  be  successfully  maintained,  tliat  the  General  Assembly  may 
not,  under  the  police  power  of  the  State,  .so  far  regulate  the 
practice  of  medicine,  surgery  or  obstetrics  in  this  State  as  to 
require  that  any  person  desiring  to  engage  in  such  practice 
shall  first  procure  a  license  so  to  do.  That  far  forth  the  con- 
stitutionality of  the  act  under  consideration  has  already  been 
upheld  and  fully  sustained  by  this  court  in  Eaetman  v.  SJofc, 
supra,  and  Orr  v.  Meek,  supra. 

In  requiring  such  license,  and  prescribing  the  qualificatioDS 
of  the  applicant  therefor  and  the  necessary  proof  thereof,  the 
statute  first  provided,  as  we  have  seen,  that  license  should  be 
issued  to  any  applicant  who  showed  by  his  or  her  affidavit 
that  he  or  she  had  graduated  in  some  reputable  medical  col- 
lege, and  who  exhibited  to  the  proper  clerk  his  or  her 
<liploma,  without  any  reference  to  his  or  her  residence.  This 
provision  of  the  .statute  is  not  assailed  by  appellee's  counsel, 
and,  certainly,  it  is  not  repugnant  to  either  the  State  or  Fed- 
eral Constitution.  It  will  be  observed,  that  the  statute  no- 
where denies  to  any  person,  of  any  age,  sex,  race,  color  or 
residence,  the  right  or  privilege,  if  such  it  be,  to  obtain  a 
license  to  practice  medicine,  surgery  or  obstetrics  in  this 
State  if  such  person  can  whow.  In  the  mode  prescribed  by  the 
statute,  that  he  or  she  Is  |Kisses.-fod  of  the  requisite  statutory 
qualifications  to  ontit.k'  him  or  her  to  such  license. 
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In  Ex  Parte  Spinney,  10  Nev.  323,  the  precise  question  we 
are  now  considering  was  before  the  Supreme  Court  of  the 
State  of  Nevada,  upon  a  statute  containing  provisions  very 
similar  to  those  of  the  statute  of  this  State.  Hawley,  C. 
J.,  there  said:  "The  real  test  of  qualification  in  the  act 
under  consideration,  is  based  upon  medical  skill  and  knowl- 
edge. The  physician  or  surgeon  entitled  to  practice  must 
have  received  a  medical  education  and  must  have  obtained  a 
<liploma  from  some  n;gularly  chartered  medical  school.  Now 
the  Legislature  saw  fit,  in  establishing  this  test,  to  except 
from  its  provisions  a  certain  class  of  physicians  and  surgeons; 
in  so  doing  it  in  effect  declared — to  state  tlie  extreme  case — 
that  the  physician  or  surgeon  who  bad  practiced  his  profes- 
sion in  this  State  for  the  period  of  ten  years  immediately 
preceding  the  pas-sage  of  this  act,  was  as  well  qualified,  in  its 
judgment,  to  continue  the  practice  of  his  profession  as  the 
student,  coming  fresh  from  the  balls  of  college  with  bis 
diploma,  was  to  commence  it.  In  adopting  this  exception 
the  Legislature  did  not  infringe  upon  any  provision  of  our 
State  or  Federal  Constitution."  See,  also,  State  v.  Bent,  25 
W.  Va.  1,  and  Fox  v.  Territory,  5  W.  Coast  Rep.  339,  in 
each  of  which  cases,  statutes  regulating  the  practice  of  medi- 
cine, etc.,  containing  provisions  similar  to  those  of  the  stat- 
ute of  this  State,  were  sustained  and  held  to  be  constitutional 
and  valid  laws. 

In  the  case  in  band,  we  are  of  opinion  that  the  provisions 
of  the  above  entitled  act  assailed  here  in  the  oral  and  writ- 
ten arguments  of  appellee's  counsel  are  not  in  conflict  with 
our  fundamental  laws.  State  or  Federal,  but  are  constitutional 
and  valid. 

2.  Does  the  information  herein  state  a  case  wherein,  under 
our  law,  such  an  information  will  lie,  or  which  the  prosecut- 
ing attorney  may  bring  and  maintain  in  the  name  of  the 
State  upon  his  own  relation  ?  This  question  must,  we  think, 
be  answered  in  the  negative.  It  is  true  that  the  facts  stated 
in  the  information,  and  admitted  to  be  true  by  appellee's  de- 
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murrer,  show  very  clearly  that  she  obtained  her  license  to 
practice  medicine, et£.,  la  Beutoa  county  upon  &lse  affidavits.. 
In  such  case  the  statute  provides,  as  we  have  seen,  that  the 
license  so  procured  "  shall  be  deemed  and  held  to  be  void." 
It  is  conceded  by  appellant's  learned  counsel,  and  correctiyso, 
that  notwithstanding  this  legislative  declaration  that  the 
license  so  procured  shall  be  deemed  and  held  to  be  void,  yet 
such  license  would  not  be  void  until  it  was  judicially  declared 
so  to  be  in  a  proper  proceeding  for  that  purpose,  and  would 
protwt  api>ellee  from  prosecution  for  praotieiug  her  profes- 
sion,and  enable  her  to  recover  com{)eusation  for  her  services 
in  the  course  of  her  practice.  It  is,true,  also,  that  the  above 
entitled  act  does  not  provide  for  any  suit  or  judicial  proceed- 
ing, in  which  the  license,  procured  by  any  false  affidavit, 
might  be  adjudged  and  held  to  be  void. 

But  it  does  not  follow,  by  any  means,  that,  because  of  the- 
omission  in  the  statute  to  provide  foi-  such  a  suit  or  proceed- 
ing, resort  may  be  had  to  an  information,  in  the  nature  of  a 
quo  warranto,  to  obtain  an  adjudication  that  appellee's  license, 
procured  by  false  affidavits  as  it  was,  should  be  deemed  and 
held  to  be  void.  Appellant's  counsel  claim  that  the  right 
acquired  under  a  license  issued  pursuant  to  the  above  enti- 
tled act  ia  a  franchise.  If  this  claim  of  counsel  could  be 
maintained,  then  it  would  follow  that  relator's  suit  was  well 
brought,  under  the  provisions  of  section  1131,  R.  S.  1881, 
and  that  it  was  error  to  sustain  the  demurrer  to  the  informa- 
tion. But  counsel  clearly  err,  we  think,  in  claiming  that  the 
right  acquired  by  the  licensee,  under  such  a  license,  is,  in  the 
proper  or  legal  sense  of  the  word,  a  franchise.  A  franchise 
is  a  privilege  or  immunity  which  can  only  exist  by  special 
grant  of  the  government  of  the  State,  and  is  incapable  of 
existing  without  such  grant,  and  which  the  citizen  can  not 
enjoy  without  legislative  grant.  It  is  essential  to  the  char- 
acter of  a  franchise,  in  the  legal  sense  of  the  word,  that  it 
should  be  a  grant  from  the  sovereign  authority,  and  in  this 
country  no  franchise  can  be  held  which  is  not  derived  from.' 
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the  legislative  power  of  the  State.  It  ean  not  be  held,  we 
think,  that  the  right  of  any  person  to  practice  his  or  her  pro- 
fession, under  a  license  issued  pursuant  to  a  statute  enacted 
by  the  Legislature  under  the  police  ixiwer  of  the  State,  comes 
within  any  legal  definition  of  a  franchise.  Chicago,  etc.,  R. 
W.  Ch.  V.  People,  73  III.  541 ;  Bank  of  Augusta  v.  Earle,  13 
Peters,  519;  Oity  of  Bridgeport  v.  New  York,  etc.,  R.  R. 
Co.,  36  Conn.  255  (4  Am.  R.  63). 

But  it  is  further  claimed  by  appellant's  counsel  that  section 
1145,  R.  8,  1881,  is  applicable  to  this  case,  and  that,  under 
the  provisions  of  that  section,  an  information  in  the  nature 
of  a  quo  warranto  will  lie  to  annul  and  vacate  appellee's 
certificate  or  license. 

That  section  provides  that  an  information  may  be  prose- 
cuted for  the  purpose  of  annulling  or  vacating  any  letters- 
patent,  certificate  or  deed  issued  by  the  State  authorities, 
when  there  was  reason  to  believe  that  the  same  were  obfaiued 
by  fraud,  etc.  Manifestly,  these  provisions  of  the  statute 
are  only  applicable  to  such  certificates  as  were  issued  in  rela- 
tion to  real  eBtate,aDd  can  not  be  applied  to  such  a  certificate 
as  the  one  issued  to  and  held  by  appellee. 

The  demurrer  to  the  information  herein  was  correctly  sus- 
tained. 

The  judgment  is  affirmed. 

Kled  Dec.  2, 1887. 
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The  Muncib  National  Baxk  et  al.  v.  Bhown. 

Chattel  }ioR-mAGB.—Certifieaiii  of  AdcnoirUdymtni. — IfolatT/  I^MU. —  Ute 
i^  Anoiia-'i  SeaL — Raording  of  InttrmaaU. — The  fact  that  a  notary  public, 
in  a  certificHt«  oF  acknowledgment  to  a  mortgage,  ueea  a  plain  notarial 
seal  not  his  uwn,  and  ditfcring  somewhat  in  deeigfl  from  the  one  ordi- 
narily ueed  by  liim,  does  not  affect  the  validity  of  the  instrument  nor 
render  iu  recording  iilegal. 

tJAJiE. — Breath  ofOffici'it  IMy.  —  forts  Canttilvting  Miul-  be  Headed. — In  aucb' 
case,  in  order  to  entitle  it  party  assailing  the  mortgage  to  avail  himself 
of  any  bread)  of  duty  on  tlib  part  of  the  officer  in  certifying  the  ac- 
knowledgment, it  is  necessary  that  tho  faclsconatitutingthe  breach  shall 
beaffirmatiTcly  pleaded. 

Same. — Iiu^ramenl  Pei/--ct  in  Foi'm. —  Unverified  DeniiiL — Where  the  coni- 
plaint  to  foreclose  the  laortgage  avers  that  it  was  acknowledged  and 
recorded,  an  unverified  generul  denial  only  requires  the  plaintiff  to  pro- 
duce an  JDStruncnt  showing  □□  ite  face  due  execution,  acknowledgment 
and  registry. . 

SjiUE.— De-a-ipticra.—Vor  a  description  of  mortgaged  personal  property 
which  is  held  to  be  sufficiently  sjiecific,  see  opinion. 

Samk. — Ppiitition  bt/  Mortr/aijor.—Autfioi-ily  (o  SdL^FhauL — Under  the  stat- 
utea  of  this  State  fraud  is  a  question  of  fact,  and  can  not  be  decided 
upon  the  face  of  a  mortgage  authorising  the  mortgagor  to  retain  pos- 
session and  sell  the  mortgaged  property. 

Samb. —  ThJaag  Pertonal  Jtidgment. — Subneqtiml  Foredomre, — A  party  who 
Buee  OD  a  note  and  mortgage  is  not  precluded  from  subsequently  obtain- 
ing a  decree  of  foreclosurehy  taking  a  personal  judgment  for  the  amoont 
due,  as  such  judgment  does  not  merge  or  impair  the  mortj;ag«  secarity, 
and  the  lien  continues  until  foreclosed. 

8aue. — EOappeL — One  who  acceplfi  a  chattel  mortgage,  in  which  it  is  stip- 
ulated that  it  is  second  and  aiibsequent  to  another  mortgage  eieouted 
■pon  the  same  property,  is  estopped  to  assert  that  the  prior  mortgage 
was  made  with  intent  to  defraud  creditors. 

PHicrriCE. — Sli'iHng  OiU  Eriiimre. — A  party  can  not  complain  of  the  strik' 
ing  out  of  evidence,  the  admission'of  which  was  not  snthoriied  by  his 
pleadings. 

From  the  Delaware  Circuit  Court. 

A.   C.  Harris,  W.  H.  Calkins,  B.  8.   Gregory  and  A.  C 
Siberberg,  for  appellants. 

C.  E.  Shipley  and  J.  W.  Ryan,  for  appellee. 
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Ei,LiOTT,  J. — Cornelia  A.  Biowd  brought  this  suit  to  fore- 
close a  mortgage  on  real  and  persoual  piojwrty  executed  to 
her  on  the  31st  day  of  January,  1885,  by  her  husband, 
FraDcia  M.  Brown.  The  promissory  notes  which  the  mort- 
gage was  executed  to  secure  bear  date  January  13th,  1879, 
November  22d,  1879,  January  22d.  1882,  August  29th,  1883, 
and  September  13th,  1884.  The  personal  property  is  thus 
deacrilied  in  the  mortgage;  "The  dry  goods,  earpeta,  hats, 
caps,  clothing,  notions,  gentlemen  and  ladies'  furnishing 
goods,  queensware,  groceries,  and  all  other  goods,  wares  aud 
merchandise  constituting  tlie  stock  in  trade  heretofore  owned 
by  Francis  M.  Brown,  aud  contained  in  the  store-room  and 
cellar  belonging  to  aud  part  of  the  west  room  on  the  street 
gj-ade  floor  kno)vn  a,s  the  Boyce  block,  on  the  north  side 
of  East  Main  street,  in  the  city  of  Muucie,  in  said  county 
and  State ;  and,  also,  all  of  the  wool,  rags,  feathers,  aud 
other  country  produce,  and  all  of  the  show  and  display  cases, 
and  store  furniture  and  fixtures,  and  gas  fixtures,  and  ail 
other  property  of  whatever  kind  iu  the  said  store-room  sit- 
uate as  aforesaid,  and  all  of  the  promissory  notes  and  book 
accounts  now  owned  by  the  said  mortgagor,  for  indebtedness 
growing  out  of  the  mortgagor's  mercantile  business."  It  is 
recited  in  the  mortgage,  among  other  things,  that  "  It  ia 
hereby  stipulated  expressly  as  the  true  intent  of  this  mortr 
gage  to  prefer  the  said  claim  of  the  said  Cornelia  A.  Brown, 
as  herein  described,  over  and  above  all  other  of  the  said 
Francis  M.  Browu's  indebtedness."  There  is  also  id  the 
mortgage  this  agreement:  "It  is  agreed  and  understood  by 
and  between  the  parties  to  this  mortgage  that  the  .said  Francis 
M.  Brown  shall  retain  po.s.?ession  of  all  of  said  merchandise 
and  personal  property  hereby  mortgaged,  and  may  continue 
selling  and  disposing  of  the  said  mortgaged  merchandise  for 
cash  as  heretofore,  until  all  of  said  debts  shall  become  due,  or 
until  such  preference  mortgagee,  Cornelia  A.  Brown,  shall  de- 
mand jmssession  thereof,  which  she  may  at  any  time  hereafter 
do;  but  that  said  Francis  M.  Brown  shall,  at  the  end  of  each 
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and  every  calendar  moDth  hereafter,  fully  and  honestly  ac- 
count for  all  of  the  proceeds  of  such  sales,  and,  afler  deduc-t- 
iog  therefrom  necessary  expenses  of  conducting  such  busiQesa, 
shall  pay  over  the  remainder  to  the  mortgagee." 

Subsequent  to  the  execution  of  the  mortgage  to  the  ap- 
pellee, Francis  M.  Brown  executed  a  mortgage  to  the  Muncie 
National  Bank,  which  it  accepted  with  actual  knowledge  of 
the  prior  mortgage.  The  bank  brought  suit  to  foreclose  its 
mortgage  on  the  2d  day  of  February,  1885,  and  asked  for  the 
appointment  of  a  receiver.  In  accordance  with  the  prayer  of 
the  complaint,  Marcus  B.  Claypool  was  ap]H>inted  a  receiver^ 
and  as  such  took  possession  of  the  store  and  goods.  Cornelia 
A.  Brown  brought  this  suit  after  the  bank  had  filed  its  com- 
plaint and  secured  a  receiver.  The  mortgagor  made  default 
and  damages  were  assessed  against  him.  After  this  had  been 
done  the  bank  filed  a  cross-complaint,  and  in  conjunctioo 
with  the  receiver  filed  a  motion  to  set  aside  the  defanlt 
against  Brown.  At  the  same  time  the  other  appellants  were 
admitted  to  defend  and  were  allowed  to  assail  the  appellee's 
mortgage.  The  trial  court  sustained  the  motion  to  set  aside 
the  default  as  to  Francis  M.  Brown  and  entered  au  order 
setting  it  aside. 

The  first  proposition  argued  by  appellant's  counsel  is  thus- 
stated  :  "  The  mortgage  was  not  entitled  to  be  put  of  record, 
and,  therefore,  was  never  recorded." 

The  argument  of  which  this  proposition  is  the  foundation 
rests  on  the  testimony  of  the  notary  public  by  whom  the  ac- 
knowledgment of  Francis  M.  Brown  was  taken.  From  that 
testimony  it  appears  that  the  notary  borrowed  a  seal  in  1 871 
and  used  it  in  antheoticating  his  official  certificates,  but  did 
not  use  it  in  this  particular  instance.  The  seal  which  he  at- 
tached to  the  certificate  annexed  to  the  appellee's  mortgage 
was  obtained  at  the  office  where  the  mortgage  was  written. 
Tbe  designs  of  the  seals  are  somewhat  nnlike,  and  the  words 
differently  arranged.     The  words  of  one  are  "  Notary  Pub- 
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lie.  Seal.  lodiana ; "  and  those  of  the  other  are  "  Notary 
Public.    Delaware  Co.,  Ind." 

It  caa  DOt  be  asaumed  that  there  waa  no  seal,  since  there 
was  a  seal  actually  impressed  upoD  the  paper.  On  the  &ce 
of  the  instrutnent  the  certificate  was  perfect  in  form  and  in 
authenticatioD.  We  can  not,  therefore,  hold  that  there  was 
DO  acknowledgment. 

The  utmost  that  can  be  asserted  is,  that  the  notary  public 
did  not  do  his  duty  as  the  law  requires,  by  attaching  the  bcal 
he  was  accustomed  to  use.  H^  did,  in  &ct,  take  the  ac- 
knowledgment of  the  mortgagor;  he  did  execute  and  sign 
the  proper  certificate,  and  he  did  affix  a  seal  to  the  certificate. 
If  the  acknowledgment  must  be  condemned,  it  is  because  the 
officer  did  wrong  in  using  a  seal  nol  his  owo.  No  one  can 
perceive  how  this  breach  of  duty  could  have  worked  injury 
to  any  person  in  the  world.  Whether  the  one  seal  or  the 
other  was  used  did  not  add  to  or  take  from  the  certificate  any 
real  efficacy.  If  the  notary  two  hours  before  the  acknowl- 
edgment had  thrown  away  his  old  seal  and  adopted  another, 
certainly  no  real  harm  to  any  person  could  have  been  done. 
Nor  is  it  easy  to  see  how  the  mere  use  of  one  seal  instead  of 
another,  where  both  are  mere  general  seals,  without  any  pe- 
culiar marks  or  names,  could  do  anybody  any  harm.  Courts 
ought  not,  as  it  seems  to  us,  to  strike  down  a  mortgage  for  such 
a  breach  of  duty  unless  the  law  imperatively  requires  it.  We 
can  not  believe  that  the  law  requires  such  a  result  in  a  case 
vrhere,  as  here,  a  notarial  seal  is  used,  although  not  the  one 
the  notary  kept  for  use. 

We  have  examined  the  cases  of  3Iason  v.  Brock,  12  111. 
273,  Sudl  V.  Irwin,  24  Mich.  145,  McKellar  v.  Peck,  39 
Texas,  381,  Hinckley  v.  (yFarrel,  4  Blackf.  185,  Dumont  v. 
McOaeken,  6  Blackf.  355, 3faxey  v.  Wise,  25  Ind.  i.Pope  v. 
OiUIer,  34  Mich.  151,  and  Wdmore  v.  Laird,  5  Biss.  160, 
and  our  conclusion  is  that  they  are  not  of  controlling  force, 
for  in  none  of  those  cases  was  the  question  presented  as  it 
is  in  the  case  before  us.     Here  a  notarial  seal  was  actually 
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used,  and  the  mistake  uf  the  officer  consisted  simply  in  using- 
one  Dot  his  own. 

The  case  timt  most  nearly  apprunches  the  present  is  that 
of  MoKellar  v.  Peck,  supra,  wliere  the  seal  of  the  clerk  was 
used;  but,  conceding  that  the  decision  there  made  was  cor- 
rect, which  we  doubt,  it  is  obvious  that  it  is  not  fully  in  poiut 
here.  If  there  had  been  no  seal  at  all,  orif  the  seal  had  not 
been  an  appropriate  notarial  seal,  a  very  different  question 
would  confront  us.  Even  in  such  a  case,  however,  it  is 
doubtful  whether  the  error  waa  a  fatal  one,  since  there  are 
very  respectable  authorities  justifying  the  conclusion  that  the 
mistake  was  one  that  might  be  cured  by  amendment.  Jordan 
V.  Cbrey,  2  Ind.  385 ;  Hunter  v.  Biu-nsmlle  T.  P.  G>.,  56 
Ind.  213;  Arnold  v.  A>,  23  Mich.  286;  Sonfield  v.  Thomp- 
son, 42  Ark.  46. 

If,  however,  we  are  wrong  in  our  conclusion  upon  this 
point  it  would  not  change  the  result,  for  it  would  not  lead  to 
a  reversal.  There  was  no  pleading  attacking  the  certificate 
of  the  notary  public,  and,  therefore,  no  issue  under  which  a 
defence  founded  on  the  use  of  another's  wal  in  attesting  the 
certificate  was  available.  There  is  a  seal  attached  to  the  cer- 
tificate, it  is  the  seal  of  a  notary  public,  and  it  has  no  pecul- 
iar marks  indicating  that  it  was  not  the  seal  of  the  officer  by 
whom  it  was  used.  It  is  a  general  seal,  and  such  as  oup  law 
recognizes  as  valid.  Lange  v.  Stale,  95  Ind.  114.  The  pre- 
sumption is  that  the  officer  did  his  duty,  and  this  presump- 
tion is  aided  by  the  indications  apparent  on  the  face  of  the 
instrument.  In  order  to  entitle  the  parties  assailing  the 
mortgage  to  avail  themselves  of  any  breach  of  duty  on  the 
part  of  the  officer,  it  was  necessary  for  them  to  affirmatively 
plead  the  fiicts  constituting  the  breach. 

It  is  true  that  the  complaint  avers  that  the  mortgage  was 
acknowledged  and  recorded,  and  that  this  averment  is  met 
by  the  general  denial,  but  we  do  not  think  that  this  denial 
did  more  than  to  require  the  plaintiff  to  produce  an  instrument 
showing  on  its  face  due  execution,  acknowledgment  and  reg- 
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iatry.  The  presumption  in  fevor  of  the  official-  acts  of  the 
notary,  aided,  as  it  wa^,  by  the  tDd!cationt>  on  the  face  of  the 
iDstrument,  made  a  prima  facie  case.  This  pnma  fade  case 
stands  until  overthrown.     BaUa  v.  Prickd,  5  Ind.  22. 

It  can  not  be  overthrown,  in  any  event,  without  some 
pleading  attacking  the  conduct  of  the  ofGcer,  since  all  that 
the  general  denial  required  of  the  plaintiff  was  the  produc- 
tion of  an  instrument  perfect  on  its  face  and  bearing  the  seal 
and  signature  of  an  officer,  apparently  regular  and  in  due 
form.  We  have  many  analogous  cases  in  which  it  is  held 
that  an  unverified  general  denial  does  no  more  than  impose 
upon  the  plaintiff  the  duty  of  producing  an  instrument  per- 
fect in  form.  These  cases  certainly  apply  where,  as  here^ 
there  is  neither  imperfection  nor  irregularity  apparent  on  the 
ftce  of  the  instrument,  but  where,  in  order  to  establish  an 
irregularity,  it  is  necessary  to  investigate  the  official  acts  of 
a  public  officer.  The  case,  therefore,  is  much  stronger  than 
one  in  which  the  mistake  or  irregularity  grows  out  of  the 
acta  of  a  party.  It  seems  quite  clear  to  our  minds  that  such 
a  field  of  investigation  ought  not  to  be  opened  without  an 
affirmative  pleading  challenging  the  conduct  of  the  officer 
whose  acta  are  assailed.  Any  other  rale  would  defeat  the 
purpose  of  our  code,  which,  as  is  well  known,  is  to  require 
such  pleadings  as  will  fairly  inform  a  party  what  he  is  ex- 
pected to  meet. 

Counsel  thus  state  their  second  proposition  :  "  The  decree 
for  the  sale  of  tlie  property  is  void." 

The  argument  made  in  support  of  this  proposition  is,  that 
the  property  was  in  the  hands  of  a  receiver,  appointed  by  the 
court  in  the  suit  brought  by  the  bank.  Whatever  of  force 
there  might  be  if  the  point  had  first  been  appropriately  made 
in  the  trial  court,  there  is  none  in  it  as  made  in  this  court. 
It  seems,  indeed,  that,  under  our  decisions,  the  point  would 
not  have  been  well  taken  in  the  trial  court.  So  far  as  the 
complaint  denianded  a  personal  judgment  against  the  mort- 
gagor and  a  declaration  of  the  lien  of  the  mortgage,  it  was 


480  SUPREME  COURT  OF  INDIANA, 

The  MuDcie  National  Bank  itaLv.  Brawn. 

uodeniably  good.  Ohio,  etc.,  B.  W.  Co.,  v.  NicJcteaa,  71  lod. 
271 ;  FoH  Wayne,  do.,  R.  R.  O).  v.  MeaAt,  92  Ind.  535; 
Gilim-l  V.  ifeCfarife,  110  lad.  215. 

But,  however  thia  may  be,  we  regard  it  as  clear  that  the 
complaint  can  not  be  successAiliy  attacked  by  the  assiga- 
ment  of  errors  on  the  grouod  that  the  property  was  in  the 
poBsessioD  of  a  receiver.  The  mortgagee  undoubtedly  had  a 
right  to  a  judgment  and  to  have  her  lien  established,  and  to 
that  extent,  at  least,  if  not  to  a  much  greater,  her  complaint 
was  good.  If  good  only  to  the  extent  stated,  it  would  repel 
«vea  a  demurrer.  £ayleaa  v.  Glenn,  72  Ind.  5.  It  certainly 
will,  therefore,  repel  an  attack  made  for  the  first  time  after 
the  finding. 

The  third  proposition  of  counsel  is  this :  "  The  mortgage 
is  void  for  uncertainty;  also,  because  it  provides  for  con- 
tinued possession." 

Although  the  proposition  is  in  form  single,  in  substance 
it  is  double.  The  first  propositioa  refers  to  the  description 
of  the  moi-tgaged  property.  The  question  involved  has  often 
been  before  this  court,  and  descriptions  much  less  specific 
have  beeu  held  sufficient.  Duke  v.  Strickland,  43  Ind.  494 ; 
Ebberk  v.  Mayer,  51  Ind.  235 ;  Btims  v.  Harris,  66  Ind.  536 ; 
ZeliTier  v.  Aultman,  74  led.  24.  These  decisions  are  well  sus- 
tained. The  authorities  are  collected  in  an  article  in  24 
Central  L.  J.  339,  where  many  eases  very  like  the  present 
will  be  found. 

The  second  proposition  involved  in  the  general  statement 
is  based  upon  cases  which  bold  that,  where  a  mortgage  clothes 
the  raortgagorwith  authority  to  retain  possession  of  the  prop- 
erty and  sell  it  in  the  ordinary  course  of  business,  it  is  fraud- 
ulent and  void  as  to  creditors.  It  is  quite  doubtful  whether 
the  mortgage  of  the  appellee  falls  within  those  cases,  since  it 
provides  that  sales  shall  be  made  for  the  benefit  of  the  mort- 
gagee ;  but  we  need  not  discuss  this  question,  for,  under  our 
statute,  fraud  is  a  question  of  feet,  and  can  not  be  decided 
upon  the  face  of  a  mortgage  authorizing  the  mortgagor  to 
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sell  the  mortgaged  property.  We  can  not  bold  that  a  pro- 
vision in  a  chattel  mortgage  vesting  the  right  of  disposition 
in  the  mortgagor  vitiates  the  mortgage,  for  our  statute  and 
■our  decisions  declare  a  very  different  rule.  MeLaughiin  v. 
Ward,  77  Ind.  383;  Morris  v.  Stern,  80  Ind.  227;  McFad- 
dm  V.  Hopkins,  81  Ind.  459;  Lo'Uhain  v.  Milter,  85  Ind. 
161;  Berghoff  v.  McDonald,  87  Ind.  549;  McFadden  v. 
Fritz,  90  Ind.  590;  De«sar  v.  Field,  99  Ind.  648;  8tix  v. 
Sadler,  109  Ind.  254. 

The  fourth  proposition  of  counsel  is  thus  eipressed  :  "Tak- 
ing personal  judgment  for  $15,490  merged  the  suit  iato  that 
judgment." 

We  can  not  assent  to  this  doctrine.  We  know  of  no  prin- 
-ciplo  upon  which  it  can  be  held  that  a  party  who  sues  on  a 
note  and  mortgage  is  precluded  from  obtainiog  a  decree  of 
foreclosure  by  taking  a  judgment  for  the  amount  due,  in  a 
case  where  the  decree  for  the  foreclosure  is  prevented  by  the 
intci-position  of  intervening  creditors. 

We  concede,  aa  broadly  as  can  be  claimed,  the  rule  that  a 
party  can  not  split  his  demands,  but  must  recover  in  one  ac- 
tion. Crosby  V,  Jeroloman,  37  Ind,  264 ;  Oity  of  Terre  Haute 
V.  Hudnut,  post,  p.  542,  and  cases  cited.  But  there  was  here 
no  splitting  of  demands.  There  was  one  suit,  and  all  the 
-damages  were  assessed,  so  that  the  rule  can  have  no  applica- 
tion. We  suppose  it  to  bo  well  settled  that  a  personal  judg- 
ment may  be  taken  on  a  promissory  note  secured  by  a  mort- 
gage, in  an  independent  action,  and  that  a  foreclosure  of  the 
mortgage  may  be  secured  in  a  subsequent  suit.  We  can  not 
conceive  why  a  plaintiff  may  not  enter  a  personal  judgment 
on  one  day  of  the  term,  and  on  a  subsequent  day  enter  a  de- 
oree  of  foreclosure,  ?ven  in  a  case  where  the  decree  is  not 
postponed  by  the  action  of  intervening  creditors.  The  judg- 
ment merges  the  cause  of  action  so  that  no  second  judgment 
can  be  obtained,  but  it  does  not  merge  the  mortgage  security. 
The  authorities  go  so  far  as  to  hold  that  the  decree  of  fore- 
VoL.  112.— 31 
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closure  does  not  merge  the  lien  of  the  mortgage,  al though  it 
merges  the  mortgage  as  a  cause  of  actioD.  Teal  v.  Htnch" 
man,  69  Ind.  379  ;  EvamvilU,  etc.,  Cb.  v.  Staie,.ex  ret.,  73- 
Ind.  219  (38  Am.  R.  129);  Manna  v.  Brookoille  Nat'l  Bank, 
73  Ind.  243  (246);  Penne  v.  Armstrong,  95  Ind.  191  (207)  ; 
Curtis  V.  Gooding,  99  Ind.  45  (51). 

But  here  there  was  no  decree  of  foreclosure,  so  that  there 
was  not  even  a  merger  of  the  mortgage  as  a  cause  of  action, 
and  surely  the  lien  continued  until  foreclosed.  If  the  lieii 
continued  until  foreclosed,  then  it  is  not  possible  that  it  could 
have  been  merged  by  a  simple  personal  Judgment.  A  per- 
sonal judgment  can  not  drown  the  mortgage  security ;  noth- 
ing but  a  decree  of  foreclosure  can  do  so  much,  and  until 
this  drowning  takes  place  there  can  be  no  raei^r.  A  per- 
sonal judgment  docs  not  extinguish  the  mortgage  lien,  and 
until  extinguished  it  is  enforceable  by  a  decree. 

Counsel  lose  sight  of  the  feet  that  in  every  case  like  thi» 
there  are  two  distinct  things — a  debt,  and  the  mortgage  secur- 
ing it.  A  personal  judgment  does  not  extinguish  the  debt, 
although  it  merges  it  as  a  cause  of  action.  But  while  there 
is  a  merger  of  the  debt  in  the  personal  judgment,  the  lien 
of  the  mortgage  remains  unaffected.  The  mortgage  will 
sustain  a  suit  for  a  decree  of  foreclosure  although  there  may 
be  a  personal  judgment.  Until  there  is  a  foreclosure  there 
is  no  judgment  merging,  or  even  impairing,  the  mortgage 
security. 

The  trial  court  sustained  the  motion  of  the  appellee  to 
strike  out  all  evidence  tending  to  prove  that  the  mortgage 
executed  to  the  appellee  was  fraudulent. 

The  Muncie  National  Bank  is  not  in  a  situation  to  com- 
plain of  this  ruling,  for  ia  the  mortgage  which  it  accepted 
that  executed  to  the  appellee  is  recognized  as  valid.  It  is 
recited  in  the  former  mortgage  that  "  It  is  expressly  stipu- 
lated herein  that  this  mortgage  is  made  second  and  subse- 
quent to  that  of  one  executed  to  Cornelia  A.  Brown  and 
John  C.  Jenners  to  secure  the  payment  of  certain  of  the  in> 
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The  Muncie  National  Bank  eioLv.  Brown- 
deb  ted  QCSSof  the  said  Francis  M.  Brown  to  them  and  each 
■  of  them  as  described  in  said  mortage."  Having  treated 
the  mortgage  as  a  valid  oue,  the  bauk  can  not  be  allowed  to 
assail  it  on  the  ground  that  it  was  made  with  the  intent  to 
defraud  creditors,  Barr  v.  Hatch,  3  Ohio,  527 ;  Jrwin  v. 
Longxcortk,  20  Ohio  St.  681 ;  Bump  Fraud.  Conv.  465. 

The  crosfl-complaint  is  good  as  against  Francis  M.  Brown. 
It  is  not  good  as  against  the  appellee  so  far  as  it  attempts  to 
charge  her  with  fraud,  but  it  is  good  in  so  far  as  it  shows 
that  she  claimed  an  interest  in  the  property  in  controversy. 
A  demurrer  to  it  was,  therefore,  properly  overruled.  But, 
in  overruling  this  demurrer,  the  trial  court  did  not  decide 
that  it  would  receive  evidence  tending  to  prove  that  the 
mortgage  was  executed  to  defraud  creditors,  A  court  in 
passing  upon  a  demurrer  does  not  decide  in  advance  what 
evidence  wili  or  will  not  be  received.  Nor  is  a  court  bound 
to  adhere  to  its  decision,  for  it  is  well  settled  that  it  may  re- 
consider a  ruling  on  demurrer  and  rectify  an  error.  It  can 
not,  therefore,  be  justly  assumed  that  the  court  misled  the 
appellants. 

A  party  who  files  a  bad  pleading,  and  not  the  court,  is  in 
&ult.  The  appellants  were  in  &ult  in  not  making  their 
cross-complaint  sufficient  for  all  that  they  desired  it  to  ac- 
complish, and  we  can  not  conceive  how  the  trial  court  can 
with  justice  be  censured  for  not  giving  them  more  than  their, 
pleading  entitled  them  to  demand.  As  there  was  no  plead- 
ing entitling  the  appellants  to  introduce  the  evidence  struck 
out,  we  can  not  condemn  the  ruling  of  the  trial  court. 
Jadgment  affirmed, 
filed  Dec  3;  1S87. 
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No.  12,5H3. 

MooBE  V.  Saeoent. 

Uo«tai.aB.— Stria  i^  N<iUi.—De/avU  in  Biymera.— SUpalaluM  iJua  Whole 
DtU  B«etmt»  i>i(«.— tToiwr.— Where  a  mortgsge  giveo  to  secure  ootes 
maturing  at  different  times  [iroTidea  that  upon  the  failure  of  the  mort- 
gagor to  par  the  first  note  at  maturitj  the  others  shall  become  due,  no 
election  on  the  part  of  the  creditor  being  stipulated  for,  the  latter,  b^ 
merely  accepting  the  amount  of  the  first  note  after  default,  does  not 
therebj  waive  hia  right  to  treat  the  whole  debt  as  due. 

Plsasino. — -ifralemenl. — Pianalart  Britupng  of  Adton. — Pradice. — Uatter 
tending  to  show  thut  hd  action  has  been  preranturelj  brought  is  onlj 
aTailable  by  plea,  in  abatemeni,  and  if  pleaded  with  defences  in  bar 
without  Tcrificntion  may  be  stricken  out  or  held  bad  on  demurrer. 

Practice.— O1//1  lip  Oaae/or  Trial. — Calling  a  case  for  trial  is  an  anooance* 
ment  or  declaration  bj  the  court  that  it  ban  been  reached  in  its  order, 
and  that  a  judicial  examination  of  the  issues  upon  which  ^he  decision 
of  the  case  defends  is  about  to  begin. 

CHAHaB  OF  Venue. — R'tle  0/  CoutI. — Where  a  rule  of  the  trial  court  re- 
quires applications  for  changes  of  venue  to  be  presented  before  the  case 
is  "  called  for  trial,"  and  on  appeal  the  record  shows  that  an  affidavit  for 
a  chan^  of  judge  was  filed  the  day  before  tlie  day  set  for  trial,  and 
nothing  more,  the  denial  of  the  application  is  erroueous. 

From  the  Alleo  Superior  Court. 
R.  8.  Mobertaon,  for  appellant. 
W.  0.  Chleriek,  for  appellee. 

Mitchell,  C.  J. — Louisa  A.  Moore  executed  a  mortgage 
on  certain  real  estate  to  secure  two  notes  pijable  to  William 
Sargent,  Jr.,  one  for  |i600,  payable  on  June  1st,  1S84,  the 
other  for  J800,  due  in  three  years  from  date.  The  notes  and 
mortgage  bore  date  the  21st  nf  April,  18S4,  and  were  given  to 
secnre  deferred  payments  of  purchase-money.  The  mort- 
gage coatained  a  stipulation,  therein  writt«n,  to  the  effect, 
that  if  the  mortgagor  tailed  to  pay  either  of  the  notes,  or 
any  part  thereof,  at  maturity,  the  entire  debt  should  at  once 
become  due  and  collectible.  In  a  complaint  filed  May  1 1th, 
1886,  to  foreclose  the  mortgage,  it  was  alleged  that  the  first 
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note,  wbicli  fell  due  June  1st,  1884,  had  been  paid,  but  that 
payment  thereof  had  not  been  made  until  the  4th  day  of 
June,  1884,  three  days  afler  its  maturity,  and  that,  in  conse- 
quence of  the  failure  to  pay  at  maturity,  the  second  note 
had  fallon  due  pursuant  to  the  Btipulation  written  in  the 
mortgage. 

It  is  contended  on  appellant's  behalf  that,  by  accepting 
payment  of  the  amount  due  on  the  firat  note  after  it  had 
matured,  without  giving  notice  of  his  intention  to  insist  upim 
the  stipulation  in  the  mortgage,  theappcllee  waived  his riglit 
to  treat  the  whole  debt  as  due.  Hence,  the  argument  pro- 
ceeds, since  it  afBrmatively  appears  by  the  averments  in  the 
complaint  that  payment  of  the  first  note  had  been  accepted 
before  suit  brought,  the  conclusion  follows  that  no  part  of 
the  debt  remaining  unpaid  was  due,  and  that  it  was,  there- 
fore, error  to  overrule  the  appellant's  demurrer  to  the  com- 
plaint. This  position  can  not  be  maintained.  The  provision 
in  the  mortgage  for  accelerating  the  time  when  the  whole 
debt  should  become  due  and  collectible  did  not  make  the  ■ 
maturity  of  the  debt  evidenced  by  the  second  note  depend 
upon  the  election  of  the  mortgagee.  The  second  note  be- 
came absolutely  due  upon  failure  to  pay  the  first  note  at 
maturity.  According  to  the  terms  of  the  ci>ntract,  upon  the 
happening  of  that  event,  the  whole  debt  became  an  cfFectually 
and  absolutely  due  as  if  further  credit  had  not  been,  in  any 
contingency,  agreed  ujwn.  The  mortgagor  had  then  the 
right  to  pay  or  tender  the  whole  debt,  and  by  that  means 
suspend  the  accumulation  of  interest.  The  aceeplancc  of  a 
part  by  the  mortgagee  did  not  defeat  the  right  of  the  mort- 
gagor to  pay  or  tender  the  balance  at  once,  nor  did  it,  with- 
out a  new  agreement,  extend  the  time  or  prevent  the  ibrmer 
from  enforcing  payment  of  what  remained  unpaid. 

Provisions  such  an  that  under  consideration  are  not  in 
the  nature  of  penalties,  nor  have  they  anything  in  common 
with  forfeitures,  but  are  to  be  regarded  as  nothing  more  than 
agreements  between  the  parties,  fixing  the  time  and  the  con- 
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ditioDs  upoD  whicli  the  whole  debt  may  become  due.  Sach 
an  sgreemeot  oiay  be  as  advantageous  to  the  payor  as  to  the 
payee.  Buchanan  v.  Berkshire  L.  Ine.  Co.,  96  lud,  610  - 
Malcolm  v.  Allen,  49  N.  Y.  448;  1  Pom.  Eq.  Jur.,  section 
439;  2  Jones  Mort^.,  section  1186. 

Under  a  provision  which  gives  the  creditor  the  exclusive 
right  to  elect,  within  a  time  fixed,  whether  or  iiot  he  will 
treat  the  whole  debt  as  due  in  case  the  debtor  makes  default 
in  paying  interest,  it,  may  well  be  that  the  unconditional  ac- 
ceptance of  interest  by  the  creditor,  after  the  expiration  of 
the  time,  without  notice  of  the  election,  would  waive  the  de- 
&ult.  2  Jones  Mortg.,  section  1J86.  Or  if  the  default  was 
induced  by  the  frauiliilent  or  inoquitableconduct  of  the  cred- 
itor, or  by  any  agreement  or  promise  u}H)u  which  the  debtor 
miglit  rely  which  operated  to  mislead  or  throw  the  debtor  off 
his  guard,  a  court  of  equity  would  interfere  to  stay  proceed- 
ings, or  the  action  might  be  abated  upon  the  facts  being 
properly  pleaded.  Sire  v.  IVigktman,  25  N.  J.  Eq.  102; 
Wilson  V.  Bird,  28  N.  J.  Eq.  352;  Bell  v.  Bomaine,  30  N. 
J.  Eq.  24;  Tompkins  v.  Tompktna,  21  N.  J.  Eq.  338;  Noyea 
V.  Qark,  7  Paige,  179 ;  Bennett  v.  Stevenson,  53  N.  Y.  508 ; 
IFiVcoai  v.^/(ra,  36Mich.  160;  1  Pom.  Eq.  Jur.,  section  439. 

As  nothing  appears  in  the  complaint  except  that  the  ap- 
pellant &!led  to  pay  the  first  note  at  maturity,  presumptively 
the  whole  debt  then  became  due,  and  the  acceptance  by  the 
creditor  of  a  jmrt  did  not,  without  more,  affect  bis  right  to 
enforce  the  condition  in  the  mortgage. 

The  next  objection  to  the  complaint  is  that  there  is  a  vari- 
ance between  the  note  as  it  is  described  in  the  mortgage  and 
the  copy  exhibited  with  the  complaint. 

The  only  variance  pointed  out  is  that  the  mortgage  de- 
scribes the  note  as  bearing  interest  "  payable  annually,"  while 
in  the  note  exhibited  those  words  are  omitted.  There  is  do 
merit  in  this  objection. 

With  the  general  denial  the  defendant  filed  a  second  para- 
graph of  answer,  in  which  matter  tending  to  show  sn  excuse 
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for  not  p&yiDg  the  first  note  at  maturity,  by  reason  of  an 
agreemeDt  on  the  part  of  plaintiflT  to  extend  the  time,  is  al- 
leged. 

The  matter  thus  pleaded  tended  to  show  that  the  action 
was  prematurely  brought,  and,  if  available  for  auy  purpose, 
it  was  not  available  by  plea  in  bar.  It  wenl^  in  abatement  of 
the  action,  and  having  been  pleaded  in  bar  without  verifica- 
tion the  plea  might  have  been,  with  propriety,  stricken  out. 
Section  365,  R.  S.  1881.  As,  however,  an  equivalent  result 
was  reached  by  sustainiug  a  demurrer  tt>  it,  no  available  error 
waa  committed.  Glidden  v.  Henry,  104  Ind.  278 ;  Dwigffina 
v.  Oark,  94  Ind.  49  ;  Hayn^  v.  FUker,  68  Ind.  158 ;  1  Works 
Pr.,  section  570. 

Pleas  in  bar  are  addressed  to  the  merits  of  the  claim,  and 
go  to  impair  or  defeat  the  action  altogether;  whereas  pleas 
in  abatement  tend  merely  to  defeat  or  susjieud  the  suit  for 
the  time  being.  The  ploa  under  consideration  was  of  the 
latter  class,  and  was,  therefore,  not  properly  pleaded  with  de- 
fences in  bar. 

A  different  question  would  have  been  presented  if  the  de- 
murrer had  been  overruled.  The  case  would  then  have  been 
within  the  ruling  in  Slate,  ex  rel.,  v.  Rufdman,  111  Ind.  17. 

A  bill  of  exceptions  shows  that  on  the  16tb  day  of  July, 
1885,  the  parties,  by  agreement  entered  of  record,  caused  the 
case  to  be  set  down  for  trial  on  the  ensuing  2l9t  day  of  July. 
On  the  20th  day  of  July  the  appellant  filed  an  affidavit  in 
compliance  with  the  statute,  and  moved  the  court  for  a  change 
of  judge. 

This  motion  was  overruled.  A  rule  of  court  embodied  in 
the  bill  requires  affidavits  for  changes  of  venue  to  be  pre- 
sented, when  it  is  practicable,  before  the  ease  is  "  called  for 
trial."  There  is  nothing  in  the  bill  to  indicate  that  the  case 
had  been  called  for  trial,  except  as  above  shown,  and  the  rec- 
ord shows  that  the  case  was  not  in  fact  tried  until  the  25th 
day  of  July. 

Conceding,  so  far  as  the  decision  of  this  case  requires,  the 
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propriety  of  the  rule  requinDg  applicatioDs  for  changes  of 
venue  to  be  made  before  the  case  is  called  for  trial,  the  ap- 
plicatioD  in  question  does  not  seem  to  have  been  within  the- 
prohibition  of  the  rule.  It  did  not  follow,  because  the  case 
had  been  set  for  trial  by  agreement  on  the  2l6t  of  July,  that 
it  was  also  called  for  trial  on  the  20th.  It  follows  rather  that 
it  could  not  have  been  so  called  before  the  day  on  w^ich  the 
trial  was  set,  except  by  the  mutual  agreement  of  parties. 

Setting  a  case  for  trial  is  an  entry  or  order  made  iu  the 
cause  by  the  court,  either  of  its  owp  motion,  in  regulatiug- 
ita  business  in  compliance  with  the  statute,  rir  the  rules  of 
court  made  conformably  therewith,  or  by  agreement  of 
parties,  by  which  a  day  certain  is  fixed,  on  or  after  which 
the  case  may  be  called  for  final  disposition  or  trial.  Calling 
a  case  for  trial  is  an  announcement  or  declaration  by  the 
court  that  the  cause  has  been  ^cached  in  its  order,  and  that 
the  judicial  examination  of  the  issues  of  law  or  feet  upon 
which  the  decision  of  the  cause  depends  is  about  to  begin. 

The  bill  of  exceptions  does  not  show  that  the  ease  had  been 
called  for  trial,  and,  within  the  rule  of  the  court  above  re- 
ferred to,  the  statutory  right  of  the  appellant  to  move  for  a 
change  of  judge  should  have  been  entertained  when  the 
proper  afGdavit  was  presented.  2  Works  Pr.,  section  1269; 
Shoemaker  v.  Smith,  74  Ind.  71 ;  Krulz  v.  Howard,  70  lod. 
174. 

Judgment  reversed,  with  costs, 

FU«d  Dec  6,  I8S7. 
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.No.  13,669. 


IIS  on 
117  «fl 

Stanley  v.  Dailey  et  al.  m  iSI 

Sew  TuAi^—Ai  i^  Right.— Bond.— Defeetn.—Cttraiiit  SahKe.— Defects  in 
a,  bond  executed  by  a  party  under  st'otion  ICHW,  R.  S.  1881,  upon  apply- 
ing (or  a  new  trial  as  o£  right,  are  cured  by  Bection  1221,  and  the  prin- 
cipal aiid  sureties  in  such  bond  are  bound  ss  fully  as  if  it  were  in  all 
respects  according  to  the  statute  requiring  iL 

Same.— Seiiinj  Afide  Order  Granting. —  Waiter  of  Objtcttora  to  Bond.— The 
omiiision  oC  llie  words  "and  damages"  [rom  such  a  bond  docs  not 
authorize  the  setting  aside  of  the  order  granting  the  new  trial,  on  a 
motion  made  a.  year  later,  and  in  the  absence  of  any  previous  objection 
to  the  sufficiency  of  the  bond  aa  executed  and  approved.  In  such  case 
the  objection  to  the  bond,  being  technical  and  Dot  having  been  made  at 
the  proper  time,  will  be  deemed  waived. 

From  the  Sullivan  Circuit  Court. 

J.  S.  Bays,  W.  S.  Maple,  J.  T.  Beasley  and  A.  B.  WUHams, 
for  appellant. 

/,  G.  Briggs,  J.  C.  Gianey  and  S.  C.  Goulson,  for  appellees. 

ZoLLABS,  J. — Appellant  brought  this  action  to  quiet  her 
title  to  the  land  doacril)ed  in  her  complaint.  Silas  Dailey 
and  Melissa  J.  Knight,  appelleos  here,  were  defendants  be- 
low, and  filed  answers  and  cross-eom plaints. 

Upon  a  trial  of  the  cause  the  court  found  against  appel- 
lant, and  in  favor  of  appellees,  both  upon  appellant's  com- 
plaint and  upon  their  cro,ss-com plaints. 

On  the  3d  day  of  July,  1885,  appellant  made  an  applica- 
tion for  n  new  trial  as  a  matter  of  right  under  the  statute, 
and  filed  a  bond  with  a  surety,  which  was  approved  by  the 
court,- conditioned  that  she  should  pay  to  appellees,  or  either 
of  them,  all  costs  that  might  be  recovered  against  her  in 
the  cause. 

On  the  12th  day  of  October,  1886,  appellees  filed  separate 
motions  asking  that  the  order  granting  a  new  trial  as  of 
right,  on  the  3d  day  of  July,  1885,  might  be  set  aside  and 
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the  cause  be  strickea  from  the  docket.  Those  motions  were 
based  upoD  the  ground  that  the  bond  filed  by  appellant, 
while  it  provided  for  the  paymentof  costs,  did  not  provide 
for  the  payment  of  such  damages  as  might  be  recovered 
against  appellant.  The  court  set  aside  the  order  granting  a 
new  trial  and  struck  the  cause  from  the  docket. 

The  statute  provides  that  the  court  rendering  judgment  in 
a  case  like  this,  on  application  made  within  one  year  there- 
afler  by  the  party  against  whom  judgment  is  rendered,  etc., 
and  ou  the  applicant  giving  an  undertaking,  with  surety,  to 
be  approved  by  the  court  or  clerk,  that  he  will  pay  all  costs 
and  damages  which  shall  be  recovered  against  him  in  the 
action,  shall  vacate  the  judgment  and  grant  a  new  trial.  R. 
S.  1881,  section  1064. 

That  this  case,  being  one  to  quiet  title  to  land,  is  one  in 
which,  under  the  statute,  a  new  trial  may  be  demanded  as 
of  right  without  cause,  is  conceded.  See  Physio- Medical 
College  v.  Wilfdnaon,  89  Ind.  23,  and  cases  there  cited. 

The  bond  filed  by  appellant  and  approved  by  the  court  is 
not  as  broad  in  its  terms  as  the  statute  requires.  There  are 
omitted  from  it  the  words  "and  damages."  We  are  satis- 
fied, however,  that,  under  the  law  and  the  peculiar  circum- 
stances of  this  case,  that  omission  was  not  of  itself  sufficient 
to  justify  the  court  in  setting  aside  the  order  granting  a  new 
trial  and  striking  the  cause  from  the  docket.  In  the  first 
place,  the  bond,  while  informal,  was  not  invalid.  It  secured 
to  appellees  all  that  would  have  been  secured  to  them  by  a 
bond  in  every  respect  formal,  and  in  the  words  of  the  stat- 
ute. We  have  a  statute  which  provides  that  "  no  bond,  re- 
cognizance, or  written  undertaking  taken  by  any  officer  in 
the  discharge  of  the  duties  of  his  office,  shall  be  void  for 
want  of  form  or  substance  or  recital  or  condition,  nor  the 
principal  or  surety  be  discharged;  but  the  principal  and 
surety  shall  be  bound  by  such  bond,  recognizance,  or  written 
undertaking  to  the  full  extent  contemplated  by  the  law  re- 
quiring the  same,  and  the  sureties  to  the  amount  specified  ia 
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the  bond  or  recognizance.  In  all  actions  on  a  defective  bond, 
recognizance,. or  written  undertaking,  the  plaintiff  or  relator 
may  suggest  the  defect  in  his  complaint,  and  recover  to  the 
same  extent  as  if  such  bond,  recognizance,  or  written  under- 
taking were  perfect  in  all  respects."     R.  S.  1881,  sec.  1221. 

Under  this  etatate  appellant  and  her  surety  were  bound 
jost  as  fully  for  all  damages  that  might  have  been  recovered 
in  the  action  as  if  the  bond  had  contained  the  words  "  and 
damages."  It  was  a  bond  taken  by  the  judge,  an  officer,  in 
the  discharge  of  the  duties  of  his  office,  and,  in  the  language 
of  the  statute,  appellant  and  her  surety  were  bound  by  it 
"to  the  full  extent  contemplated  by  the  law  requiring  the 
same."  That  this  is  so,  is  settled  by  many  decisions  of  this 
court.  Opp  V.  TenEyck,  99  Ind.  345,  and  cases  tliere  cited. 
Sec,  also,  Yeakle  v.  Winters,  60  Ind.  554 ;  Vincennes  Nat'l 
Bank  V.  Cockntm,  64  Tnd.  229 ;  ILmea  v.  Pritehard,  71  Ind. 
166  ;  PaUeraon  v.  State,  10  Ind.  296 ;  Siate  V.  Soudriette,  105 
Ind.  306,  and  cases  there  cited. 

Ad  application  to  the  present  statute  of  the  strict  rules  ap- 
plied to  the  former  statute,  requiring  the  payment  of  all  costs 
as  a  condition  precedent  to  the  granting  of  a  new  trial  as  of 
right  and  without  cause,  would  require  a  holding  here  that 
appellees  might  have  demanded  that  the  bond  should  be  upon 
its  &oe  strictly  as  the  statute  provides.  And  had  they  ob- 
jected to  the  bond  at  the  time  it  was  filed,  on  the  ground 
that  it  did  not  contain  the  words  "and  damages,"  it  would 
have  been  the  duty  of  the  court  to  require  a  bond  containing 
those  words,  and  to  have  denied  a  new  trial  had  appellant 
declined  to  file  such  a  bond.  But  in  the  case  before  us  ap- 
pellees neither  demanded  such  a  bond,  nor  did  they  object  to 
the  bond,  although  present  in  court  when  it  was  filed,  on  the 
ground  that  it  did  not  contain  the  words  "and  damages." 
They  made  no  objection  to  the  bond  until  more  than  a  year 
after  it  had  been  accepted  and  a[»proved  and  the  new  trial 
granted.  It  is  stated  in  the  record  made  by  the  clerk  that, 
at  the  time  the  new  trial  was  granted,  appellees  each  excepted 
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to  the  ruliDg  of  the  court  io  granting  a  new  trial,  but  the- 
ground  of  the  objection  is  not  stated.  There  is  no  tnentioo 
of  any  objection  to  the  bond.  Dailey  filed  a  bill  of  excep- 
tions, in  which  it  is  recited  that  to  the  granting  of  a  new 
trial  he  objected  ;  that  the  court  overruled  his  objection  and' 
granted  a{>pcllant  a  new  trial  as  of  right  under  the  .statute,  to 
which  ruling  of  the  court  he  excepted ;  but  there  is  nothing 
to  show  that  he  in  any  way  objected  to  the  bond. 

So  far  as  shown  by  the  record,  nothing  further  was  done  in 
the  case  until  the  22d  day  of  June,  1886.  It  is  recited  in 
the  record  that  on  that  day,  the  parties  being  present  by  their 
counsel,  the  court  appointed  Hon.  A.  G.  Gavins  as  a  special 
judge  to  try  the  cause.  It  is  further  recited  in  the  record 
that,  on  the  24th  day  of  the  same  month,  the  parties  being- 
present  by  their  counsel,  the  special  judge  thus  appointed  ap- 
peared, accepted  the  appointment,  and  set  the  cause  for  trial 
on  the  29lh  day  of  the  same  month.  On  the  day  set  for 
trial  appellee  Dailey  filed  a  motion,  supported  by  an  affidavit, 
for  a  change  from  the  special  judge,  stating  in  his  affidavit 
that  neither  he  nor  any  of  his  attorneys  "who  had  taken  an 
active  part  in  the  defence  of  the  cause  was  present  in  court 
on  the  24th  when  the  cause  was  set  for  trial,"  The  change 
was  granted,  and  Hon.  B.  E.  Rhoads  was  appointed  to  try 
the  cause.  Appellee  Dailey  filed  a  bill  of  exceptions,  in  which 
it  is  stated  that  he  entered  a  special  appearance  and  filed  his 
motion  and  affidavit  for  a  change  of  judge,  and  that  he  ob- 
jected and  excepted  to  the  appointment  of  Mr.  Rhoads  to 
try  the  ca  «,>«■. 

It  is  recited  in  the  record  still  further  that,  on  the  30tb 
day  of  the  same  month,  appellant  and  ap[>ellee  Dailey  being 
■  present  in  court  by  counsel,  Mr.  Rhoads  appeared  and  ac- 
cepted the  appointment  as  special  judge  to  try  the  cause,  and 
that  the  cause  was  by  him  continued  until  the  next  regular 
term.  It  will  thus  be  seen  that,  although  present  in  court 
by  counsel  when  the  bond  was  tendered  and  approved,  and 
although  thus  present  in  court  at  various  times  subsequently 
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when  steps  were  being  taken  in  the  cause,  and  more  than 
ODce  upoD  the  motioDS  of  appellees,  no  objection  was  made 
to  the  bond  by  either  of  them  until  more  than  a  year  after 
the  bond  had  been  approved,  and  more  than  a  year  subse- 
4]uent  to  the  rendition  of  the  judgment.  Had  the  objection 
finally  made  to  the  bond  been  made  at  the  time  it  was  filed, 
or  at  any  time  during  the  year  subsequent  to  the  judgment, 
it  would  have  been  au  easy  matter  for  appellant  to  have  filed 
a  new  bond,  and  have  thus  procured,  if  need  he,  a  new  order 
for  a  new  trial  under  the  statute.  We  think  that,  having 
thus  remained  silent,  appellees  should  not  be  allowed  to  de- 
feat appellant's  right  to  a  new  trial  under  the  statute  by  the' 
technical  objection  urged  to  the  bond  after  the  expiration  of 
the  year  given  her  by  the  statute  in  which  to  procure  such  a 
new  trial.  It  has  often  been  held  that  such  technical  objec- 
tion to  bonds  must  be  made  at  the  earliest  opportunity,  and 
that  objections  to  the  granting  of  now  trials  under  the  stat- 
ute will  be  regarded  as  waived  unless  made  at  the  proper 
time.  We  think  it  clear  that,  in  this  case,  appellees  by  their 
course  should  be  held  to  have  waived  the  objection  they 
finally  made,  and  now  ut^,  to  the  bond.  Hutchinson  v. 
Lemcke,  107  Ind.  121;  Gannv,  Worman,  69  Ind.  458;  Marsh 
V.  Elliott,  51  Ind.  547 ;  Vemia  v.  Lawson,  54  Ind.  485 ;  True- 
blood  V.  Kjiox,  73  Ind.  310;   Carver  v.  Carver,  11  Ind.  498. 

The  judgment  is  reversed,  at  appellees'  costs,  and  the  cause 
is  remanded,  with  instructions  to  the  court  below  to  reinstate 
the  canse  upon  the  docket,  and  to  set  aside  its  order  vacat- 
ing the  order  of  July  3d,  1886,  granting  a  new  trial  to 
appellant. 

FUed  Dec  6, 1887. 
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No.  12,837. 

VoGEL  V.  Harris  et  al. 

Bill  op  Esceptions.— fiarttM.— &oftd<  Conttmed. — Where,  under  the  pro- 
visions of  section  626,  R.  S.  1881,  time  ia  allowed  by  the  court  witbia 
which  to  file  a  bill  of  exceptions,  all  tbe  rulioge  in  the  case,  made  on 
that  day,  may,  if  properly  excepted  to,  be  embraced  in  the  bill,  not- 
withstanding the  fact  that  tiomo  of  Buch  rulings  intervened  between  the- 
overruling  of  the  motion  for  a  new  trial  and  the  action  ai  the  court  in 
fixing  the  time  for  the  completion  of  the  bill. 

WlTUfBS. — CVoM-Emtninaiion. —  Proptr  Saqit  of. — Where  a  general  ^aabject 
is  brought  out  in  the  direct  examination  of  a  witness,  the  cross-exam- 
ining party  is  not  confined  to  the  phases  of  the  anbject  so  brought  ont 
and  opened,  nor  bound  by  the  line  of  direct  examination,  but  may  ask 
anv  proper  <]uestion  on  the  general  subject  referred  to  in  the  examina- 
tion in  chief. 

Etidehce. — Cmidaiion. — A  question  to  a  witness,  which  asks  tor  the  state- 
ment of  an  nrmngement  or  agreement  between  parties,  ie  not  objection- 
able as  calling  for  a  conclusion. 

CoNTBAt^r. — Agreement  not  to  ColUfl  Drbt, — Bttaeh  of. — Damages. — A  cove- 
nant by  a  creditor  not  to  collect  a  debt  does  not  impair  such  indebted- 
ness, bat  simply  vents  in  the  debtor  a  right  to  recover  damages  tot  * 
breach  of  the  agreement. 

From  the  Allen  Superior  Court. 

i.  M.  Ninde,  for  appellant. 

W.  H.  Goov^,  R.  C.  Bell  and  S.  L.  Morris,  for  appellees. 

Elliott,  J. — Appellees'  counsel  contend  that  the  evideDce 
ia  not  in  the  record  on  the  motion  for  a  new  trial,  and  sup- 
port their  contention  by  a  vigorous  argument. 

The  record  shows  that  a  motion  for  a  new  trial  was  filed 
on  the  30th  day  of  January,  1885,  and  was  overruled  on  that 
day.  No  time  was  immediately  asked  in  which  to  file  a  bill 
of  exceptions,  or  to  embrace  the  ruling  on  the  motion  in  a 
bill.  The  ruling  was  directly  followed  by  a  moUon  for  a 
venire  de  novo.  Thia  motion  was  overroled,  whereupon  the 
appellant  secured  the  following  entry  to  be  made  :  "  To  which 
judgment  the  defendants  further  except,  and  are  given  sixty 
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days  time  from  the  date  hereof  in  which  to  settle  and  file 
their  bill  of  eiceptions." 

An  exception  was,  however,  entered  at  the  time  the  mo- 
tion for  a  Dew  trial  was  overruled.  Coansel  quote  that  [>art 
of  section  626,  R.  S.  1881,  which  reads  thus:  "Provided, 
That  if  a  motion  for  a  new  trial  shall  be  filed  in  a  cause  in 
which  sacb  decision,  so  excepted  to,  is  assigned  as  a  reason 
for  a  new  trial,  sach  motion  shall  carry  such  decision  and 
exception  forward  to  the  time  of  ruling  on  such  motion, 
and  time  may  be  then  given  by  the  court  within  which  to 
reduce  such  exception  to  writing,"  and  ask  us  to  decide  that 
the  bill  of  exceptions  does  not  present  the  evidence  on  the 
ruling  denying  the  now  trial. 

We  can  not  assent  to  counsel's  doctrine.  In  our  opinion 
the  leave  to  file  the  bill  embraced  all  the  exceptions  taken  at 
the 'time  the  entry  was  made,  for  the  proceedings  at  that  time 
are  not  to  be  dissected  i*ito  minute  parts.  The  fair  and  just 
interpretation  of  the  record  is,  that  the  leave  obtained  re- 
ferred to  all  the  rulings  made  on  the  day  it  was  asked  and 
secured.  The  question  is  fully  discussed  in  Kopelke  v.  Kopdke, 
ante,  p.  435,  and  wc  deem  it  unnoc(';iwary  to  again  discuss  it, 

This  action  was  brought  by  the  appellees  to  recover  the 
possession  of  personal  property  which  (he  appellees  claimed 
had  been  obtained  from  (hem  by  fraud.  In  his  brief  appel- 
lant's counsel  says  of  the  appellees' evidence  that  "I  con- 
cede that  it  tended  to  show  (hat  at  the  time  the  appellant 
purchased  the  goods  the  appellees  believed  he  was  solvent ; 
that  he  so  represented  to  them,  and  by  such  representations 
procured  the  apjiellecs  to  ship  the  goods  to  him.  The  plain- 
tiffs' tealimouy  further  tended  to  show  that,  at  the  time  the 
appellees'  claim  these  representations  were  made,  the  appellant 
knew  he^was  insolvent,  and  did  not  intend  to  pay  for  the 
goods." 

Counsel,  while  making  these  concessions  as  to  the  effect  of 
the  appellees'  evidence,  asserts  that  it  was  contradicted  by 
the   appellant's  evidence   in  so  far  as   it  tended   to   prove 
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that  the  appellant  intended  to  defraud  the  appellees,  and  id 
this  he  is  supported  hy  the  record. 

The  appellaut  proved  that  be  owed  to  his  wife  and  to  his 
sister  |14,000,  and  that  his  persoDal  property  was  worth  five 
or  six  thousand  dollars.  He  also  testified  that  he  did  not  in- 
tend to  defraud  the  appellees  when  he  bought  the  goods.  He' 
offered  to  prove  that  he  had  an  arrangement  with  his  wife  and 
his  sister  that  they  would  give  him  time,  that  they  would  not 
press  their  claims,  and  would  not  interfere  with  the  payment 
of  bis  commercial  debts. 

In  answer  to  appellant's  argument  on  this  point,  the  coun- 
sel for  appellees  insist  that  the  question  asked  was  not  proper 
on  cross-exam intitiou.  In  this  they  are  in  error.  They  had 
opened  on  the  subject  of  the  appellant's  fraud  and  his  finan- 
cial condition,  and  they  laid  open  the  whole  subject  for  cross- 
examination.  It  is  a  mistake  to  suppose  that  cross-examining 
counsel  are  confined  to  the  phases  of'a  subject  opened  on  the 
direct  examination,  for  the  rule  is  well  settled  that,  where  a 
general  subject  is  brought  out  in  the  direct  examination,  the 
cross-examining  party  may  ask  any  proper  question  on  the 
general  subject,  and  is  not  bound  to  follow  the  line  of  ex- 
amination laid  out  by  the  examination  in  chief.  DeHaven  v. 
Dellaven,  77  Ind.  236;  LouUmUe,  elc,  R.W.  Co.  v.  Falvey, 
104  Ind.  409. 

The  objection  to  the  form  of  the  question  is  not  tenable. 
A  question  which  asks  for  the  statement  of  an  arrangement 
or  agreement  between  parties  does  not  call  for  a  conclusion. 
This  was  the  question  asked,  for  it  called  for  the  character 
of  the  debts  due  to  the  appellant's  wife  and  sister. 

We  think,  however,  that  the  objection  that  the  question 
did  not  relate  to  the  time  of  the  purchase  of  the  goods  is 
well  taken.  The  material  inquiry  was  as  to  the  appellant's 
financial  condition  and  his  intention  at  the  time  he  bought 
the  appellees'  goods.  What  he  then  did  and  said,  and  what 
was  then  his  financial  condition,  were  the  material  matters. 
We  are  also  of  opinion  that  the  evidence  was  inoompeteat 
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because  the  agreement  between  tKe  appellant  and  his  wife 
and  his  sister  did  not  afiect  the  question  of  his  solvency  so 
long  as  the  debt  remained  unpaid.  If  he  owed  the  debt  it 
could  not  be  excluded  from  consideration  because  of  an 
agreement  not  to  press  its  collection.  The  covenant  not  to 
collect  it  did  not  dischai^  the  debt,  but  simply  vested  in 
the  appellant  a  right  to  recover  damages  for  a  breach  of  the 
agreement.  Meed  v.  Shav>,  I  Blackf.  245;  Mendenhall  v. 
Lenwell,  6  Blackf.  125  (33  Am.  Dec.  458);  Salman  v. 
Barlwur,  6  Ind.  178;  Irons  v.  Woodfiil,  32  Ind.  40;  mih 
V.  Todd,  83  Ind.  25;   Wmiama  v.  Scott,  83  Ind.  405  (411). 

It  is  quite  clear,  therefore,  that,  upon  the  most  &vorable 
view  for  appellant  tliat  can  be  taken,  the  evidence  was  in- 
competent. 

Appellant,  having  been  examined  in  chief  by  the  appel- 
lees, was  asked  this  question,  on  cross-examination:  "Mr. 
Vogel,  what  in  your  judgment,  I  mean  what  was  your  judg- 
ment, in  May  and  in  the  latter  part  of  August,  1883,  as  to 
the  value  of  the  house  and  lot  where  you  reside?"  We 
think  there  was  no  material  error  in  refusing  to  permit  the 
witness  to  answer  this  question.  It  was  admitted  on  the  trial 
that  the  appellant,  at  tlie  time  the  gocids  were  purchased,  was 
insolvent  and  unable  to  pay  his  debts,  and  it  was  not  mate- 
rial what  value  he  placed  upon  a  particular  piece  of  prop- 
erty. The  written  agreement  settled  the  question  of  his 
insolveDcy,  and  the  value  of  the  property  mentioned  could 
not  aSect  the  question.  But,  if  wc  are  wrong  in  this,  the 
evidence  is  so  overwhelmingly  against  the  appellant  that  wc 
should  not  feel  justified  in  reversing  the  judgment  even  if 
the  appellant's  opinion  as  to  the  value  of  one  piece  of  his 
property  was  erroneously  excluded. 

Judgment  affirmed,  at  the  costs  of  Veronica  Vogel,  ad- 
ministratrix of  the  estate  of  Frank  B.  Vogel,  deceased,  to 
be  levied  of  the  assets  of  said  estate. 

Filed  Dec  8, 18B7. 
Vol.  112.— 32 
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Jlufl  be  Complete. — Each  paragraph  of 
itself,  and  oraittcd  ordetettive  alkga- 
n  not  be  supplied  or  cured  bj  reference 


No.  14,022. 

Fabris  v.  Jones  et  al. 

Ihjiinction. —  Covntu  Commiegumert. — Ertelion  of  Bridge. —  OomflaiM. — fii- 
terat  of  Party.— A^  complaint  to  enjoin  the  countj  conimissionerG  from 
contracting  for  the  erection  of  a  bridge  is  bod,  if  it  u  not  shown  tbat 
the  plainti£r  has  an  interest  in  the  cause  of  action  or  that  he  will  be- 
affected  by  tbe  proposed  contract. 

F1.EAUIN0. —  SuppUmeatai  Complaint. —  Separnie  Demarrtr  Uaaulioriied. — 
iVoaiM.^A  auppiementai  complaint  constitntta  a  part  o£  the  original 
complaint,  and  a  separate  demurrer  to  it  will  not  lie,  SDd,  if  filed,  it 
should  be  disregurded. 

Same.—  Whtn  Compluinl  SUtnih  at  Unehatlcnged.—'Wherf,  atler  the  filing  of 
B  supplemental  complaint,  the  defendant  demurs  scparatelr  to  it  and 
to  the  original  complaint,  such  demurrors  should  not  he  euterlained, 
and  the  corupiaint,  as  a  whole,  in  the  absence  'if  further  pleadiuge,  will 
stand  an  unchallenged 

Sahz. — Eath  Paragraph  '/  Complii 
a  complaint  must  be  complete 
tions  of  fact  in  one  [uiragruph 
to  another  paragraph. 

Same.— Ifemurrer.—  Want  of  Faeln.^Rii/k  lo  Matalaia  Sail. — A  demurrer  to 
a  complaint  for  the  alleged  insufficiency  of  facts  questions  both  the  suf- 
ficiency of  tiie  facts  stiiiLil  to  constitute  11  cause  of  action  and  the  right 
of  the  particular  plaintiO"  (o  maintain  the  suit. 

From  the  Martin  Circuit  Court. 
//.  McCormick,  forappdlant. 

T.  31.  Clarke,  a  S.  DoOOim,  T.  J.  Broohi,  S.  M.  Reeve,  H. 
Q.  Houghton  and  J.  T.  Rogers,  for  appelkes. 

HowK,  J. — This  suit  was  commoiiced  by  appellant,  Farris,, 
as  plaintitT,  against  the  appelkt's,  Jones,  Chattin  and  Porter, 
the  acting  board  of  conimi.**ionors  of  Martin  connty,  as  de- 
fendants, on  the  29tli  day  of  July,  1887.  At  the  cDsuing 
September  term,  1887,  of  the  court  below,  the  parties  ap- 
peared and  appellaut  filed  what  is  called  his  supplemental 
complaint  herein.  Thereafter,  at  the  same  term,  appellees' 
demurrers  to  the  original  and  auppiementai  complaiuts,  for 
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the  alleged  want  of  fects  therein  respectively,  were  severally 
sustained  by  the  court.  Thereupon,  at  the  same  term,  with 
the  leave  of  court  first  had,  appellant  filed  the  third  para- 
graph of  his  complaint  herein.  Appellees'  demurrtT  to  this 
third  paragraph  of  complaint,  for  the  alleged  insufficiency  of 
the  facts  therein  alleged  to  constitute  a  cause  of  action,  was 
also  sustained  by  the  court.  Appellant  then  declining  to 
amend  or  plead  further,  it  was  adjudged  by  the  court  that  be 
take  nothing  by  his  suit,  and  that  appellees  recover  of  him 
their  costs  expended  herein. 

From  such  judgment  this  appeal  is  prosecuted,  and  tbe 
appellant  assigns  here  as  errors  the  sustaining  of  the  several 
demurrers  to  the  several  paragraphs  of  his  complaint  herein. 

Tbe  record  fails  to  show  that  appellant  excepted  at  the  time 
to  tbe  ratings  of  tbe  court  below  in  sustaining  appellees'  de- 
murrers to  the  original  complaint,  or  to  what  is  called  the 
supplemental  complaint  herein.  Therefore  it  is  claimed  by 
apijellecs'  counsel  that  no  que.>itions  are  saved  in  and  presented 
by  the  record  by  tbe  decisions  of  the  court  upon  the  demur- 
rers to  the  original  and  supplemental  complaint  for  tlie  con- 
sideration of  this  court.  In  other  words,  counsel  claim  that, 
by  reason  of  appellant's  failure  to  except  to  such  decisions, 
bis  original  and  sngiplomental  complaint.'*  are  praetiealiy,  at 
least,  out  of  the  recoi-d  of  this  cause,  and  form  no  proper 
part  thereof,  on  bis  appeal  from  tbe  judgment  below  to  this 
court.  Ordinarily,  no  doubt,  the  claims  of  appellees'  coun- 
sel, in  regard  to  the  effect  of  appellant's  failure  to  except  at 
the  time  to  tbe  rulings  of  tbe  court  ujjon  the  demurrers  to 
his  original  and  supplemental  complaint^*,  would  be  correct, 
but,  as  applied  to  the  record  in  this  cause,  we  think  their 
claims  are  incorrect  and  erroneous. 

It  is  shown  by  such  record  that  appellant  filed  bis  supple- 
mental complaint  on  the  8tb  day  of  September,  1887,  stating 
therein  matters  of  fact  which  bad  occurred  after  the  filing  of 
his  original  complaint.  Afterwards,  on  tbe  13th  day  of  Sep- 
tember, 1887,  and  not  before,  appellees  filed  their  two  de- 
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marrers  herein,  one  to  the  origiDal  complaint  and  the  other 
to  the  supplemental  complaint,  which  demurrers  were  sus- 
tained by  the  court  on  the  same  day. 

It  ia  settled  by  our  decisions,  that  as  a  supplemental  com- 
plaint constitutes  only  a  part  of  the  original  complaint,  after 
the  filing  of  the  former  pleading,  a  demurrer  will  not  lie  to 
such  supplemental  complaint,  and,  if  filed,  it  ought  to  be  dis^ 
regarded.  "Such  supplemental  complaint  does  not  super- 
sede the  original,  hut  both  stand  and  constitute  the  com- 
plaint. As  such  pleading  only  constitutes  a  part  of  the 
oomplaiat,  a  demurrer  to  it  ia  unknown  to  our  practice,  and 
the  court  was  authorized  to  disregard  it."  Morty  v.  Ball,  90 
Ind.  450;  Derry  v.  Derry,  98  lud.  319. 

"A  supplemental  complaint  is  not,  like  an  amended  com. 
plaint,  a  substitute  for  the  original  complaint,  by  which  thft 
former  complaint  is  superseded  ;  but  it  is  a  further  complaint 
and  assumes  tliat  the  original  complaint  is  to  stand."  Mua- 
aelman  v.  Manhj,  42  Ind.  462 ;  Davia  v.  Krug,  95  Ind.  1  ; 
8immon«  v.  lAndley,  108  Ind.  297. 

The  rule  of  practice  which  forbids  the  filing  of  a  demur 
rer  to  a  supplemental  complaint  results  from  the  general  rule 
that,  under  our  civil  code,  a  demurrer  will  not  lie  to  a  part 
of  a  paragraph  of  complaint,  or  other  pleading.  Section  339, 
R.  S.  1881 ;  Rmo  v.  Tynon,  24  Ind.  66. 

Of  course,  there  are  exceptions  to  this  general  rule  of 
practice,  as,  in  oases  of  suits  upon  bonds,  when  several  breaches 
have  been  assigned  in  a  single  paragraph  of  complaint,  we 
have  often  held  that  the  sufficiency  of  eacli  breach  may  ba 
tested  by  a  separate  demurrer.  Chlbum  v.  Staie,  ex  rei.,  4T 
Ind.  310;  Mustard  v.  HoppeSK,  69  Ind.  324;  Sheetz  -v. 
Lmglois,  69  Ind.  491. 

The  case  in  hand  does  not  fall  within  any  of  the  excep- 
tions to  the  general  rule  of  practice  that  a  demurrer  will 
not  lie  to  part  of  a  paragraph  of  complaint.  Here,  the  ap- 
pellees did  not  demur  until  after  appellant  had  filed  his  sup* 
plemental  complaint  herein,  and  it  and  the  original  complaint 
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\  had  become  and  were  only  one  complaiot.     To  the  one  com- 

plaint, as  thus  constituted,  appellees  did  not  demur,  hut 
iDstead  thereof,  as  we  have  seen,  they  filed  separate  demur- 
rers to  the  separate  parts  of  such  complaint  for  the  alleged 
insufficiency  of  the  facts  therein  to  constitute  &  cause  of  ac- 
1  tion.     The  court  below  ought  not,  we  think,  to  have  enter- 

I  tained  or  ruled  upon  these  sepai'ate  demurrers  to  the  sepa- 

I  rate  parts  of  the  one  complaint,  as  then  oonstitub'd,  but  ought 

I  rather  to  have  rejected,  or  at  least  disregarded,  such  demurrei-s, 

I  as  unknown  to  our  practice  under  the  uivil  code,  and  to  have 

required  appellees  to  plead  further.  Certainly,  the  court 
erred  in  entertaining  these  se]>arate  demurrers  to  the  separate 
parts  of  the  complaint  as  then  constituted,  and  in  holding 
the  cause  of  action  therein  stated  bad  by  piecemeal,  by  an 
■-'nwarranted  procedure  unknown  to  our  practice. 

Upon  this  state  of  the  record,  we  are  of  opinion  that  ap- 
pellant's complaint,  as  it  was  constituted  upon  the  filing  of 
his  supplemental  complaint,  stands  unchallenged  by  demur- 
rer and  unanswered  by  appellees ;  and  that,  without  issue  of 
law  or  fact  joined  on  such  complaint,  the  judgment  of  the 
court  below,  that  appellant  take  nothing  by  his  suit  herein, 
rendered  as  upon  the  snstainiug  of  a  demurrer  to  such  com- 
plaint, is  wholly  unauthorized  by  law  and  void. 

The  original  complaint  herein  was  filed  on  the  29th  day 

of  July,  1887,  by  appellant,  a  resident  citizen  and  taxpayer 

of  Martin  county,  to  enjoin  appellees,  as  members  of  the 

board  of  commissioners  of  such  county,  fnmi  contraetinj^  for 

j  the  erection  of  a  bridge  over  the  cast  fork  of  White  river  at 

a  point  where,  as  alleged,  there  was  not  then,  and  never  was, 

any  public  highway  leading  thereto  or  therefrom.     Wc  need 

I  not  set  out  the  facts  stated  in  the  complaint,  in  this  opinion, 

I  nor  need  we  argue  for  the  purpose  of  showing  that  such 

I  fects  were  abundantly  sufiiciont  to  justify  the  intervention 

I  of  a  court  of  equity  to  prevent  appellees  from  contracting 

I  for  the  erectioD  of  such  bridge.     It  will  suffice  to  say  that, 

upon  the  &cts  stated  in  such  original  complaint,  the  court 
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lielow,  as  a  court  of  equitable  cognizaoce  and  powers,  did  in- 
tiTvene  aod,  by  a  temporary  order  to  that  end,  properly  re- 
strained appellees  from  contracting  for  the  erection  of  the 
aforesaid  bridge  until  the  ensuing  September  term  of  such 
court.  At  that  term,  appellant  filed  his  supplemental  com- 
plaint, stating  therein  facta  which  had  occurred,  in  connec- 
tion with  the  subject-matter  of  the  suit,  ai^r  the  filing  of 
his  original  complaiut,  and  showing  that  the  necessity  for  . 
an  injunction  against  the  unlawful  acts  and  proceedings  of 
the  jippelleoa  coiitinuod  unchanged.  UiK)n  the  filing  of  this 
iiiipplemental  complaint,  it  and  the  original  complaint,  as  we 
have  Hi'en,  became  and  were  only  one  complaint;  and  this 
complaint  stated  facta  amply  sufficient,  we  think,  to  consti- 
tute a  cause  of  action  in  ap|H'llant's  favor  and  to  entitle  him 
to  the  relief  prayed  for  therein. 

Witli  leave  of  the  court  first  had,  appellant  filed  an  addi- 
tional and  third  jiaragraph  of  complaint,  to  which  appellees' 
<lemurrer  for  the  alleged  want  of  facts  was  sustained  by  the 
court. 

The  appellant  at  the  time  excepted  to  this  ruling  of  the 
court,  and  has  here  assigned  the  same  as  error.  In  this  para- 
graph of  complaint  appellant  seeks  to  enjoin  appellees,  as 
members  of  the  county  board,  from  contracting  for  the  erec- 
tion of  the  same  bridge  over  the  east  fork  of  White  river 
heretofore  mentioned  herein.  It  is  insisted  by  appellees' 
counsel  that  this  third  paragraph  of  complaint  was  clearly 
bad  on  the  demurrer  thereto,  for  the  reason  that  it  was  not 
shown  by  any  proper  averment  therein  that  appellant  had  any 
pofisible  interest,  near  or  remote,  in  the  can.se  of  action  at- 
tempted to  be  stated  in  such  paragraph.  It  was  not  alleged 
therein  that  he  was  a  taxjrayer  of  Martin  county,  or  that  he 
would  or  could  be  injured  or  affected  in  any  manner  or  to 
any  extent  by  the  erection  by  appellees  of  the  proposed 
bridge  over  the  east  fork  of  White  river.  Under  our  civil 
code  the  rule  of  pleading  is  familiar  which  requires  that  each 
paragraph  of  a  complaint  must  be  complete  and  perfect  in 


NOVEMBER  TERM,  1S87. 


Fitrris  t>.  Jones  el  ai. 


uiid  of  Itself,  and  that  omitted  or  defective  allegations  of  fact 
ID  one  paragraph  can  uut  be  supplied  or  cured  by  reference 
to  the  averments  of  another  paragraph.  Smith  v.  Little,  67 
Ind.  549 ;  Enisminger  v.  Jackeon,  73  Ind.  144 ;  Lynn  v. 
Oim,  96    Ind.  89;  Ludlmo  v.  Ludlow,  109  Ind.  199. 

So,  also,  we  have  held,  and  correctly  so,  we  think,  that  a 
demurrer  to  a  paragraph  of  complaint,  for  the  alleged  insuf-  . 
ficiency  of  the  fects  stated  therein,  calls  in  question  not  only 
the  sufficiency  of  the  fact«  averred  in  such  paragraph  to  con- 
stitute a  cause  of  action,  but  also  the  right  or  authority  of  the 
particular  plaintifF  to  institute  or  maintain  a  suit  upon  such 
cause  of  action.  Pence  v.  Aitffhe,  101  Ind.  317  ;  Wilson  v. 
Haley,  103  Ind.  257 ;  Walker  v.  IMkr,  104  Ind.  327 ;.  Ftomt 
V.  Stcde,  etc,  106  Ind.  471. 

The  demurrer  to  tlie  third  paragraph  of  complaint  was  cor- 
rectly sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  intstruntions  to  require  by  rule  defendants  to 
answer  the  complaint  hereto,  as  composed  of  the  original  and 
supplemental  complaints,  with  leave  to  plaintiff  to  amend, 
aud  for  further  proceedings  not  inconsistent  with  this  opinion. 
Appellees'  motions  to  strike  out  parts  of  the  record,  and  to 
dissolve  the  restraining  order  granted  by  tins  court,  are  de- 
nied, with  costs,  and  the  rule  against  appellees  to  show  cause, 
etc.,  is  discharged,  at  their  costs. 

NlBi^CK,  J.,  was  absent  when  this  cause  was  considered 
and  decided. 

Filed  Dec.  6, 1887. 


504  SUPREME  COUBT  OE  INDIANA, 

Silk  V.  Cramp. 


No.  J  3,573. 
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Nbouoence.  —  Barbtd  Wirt  Fenee  Along  /KgAiray.  —  Li/MHty  of  Land- 
Oanrr. — The  act  of  a  land-owner  in  erecting  upon  his  property,  aiul 
•  ttlong  the  line  of  a  public  highvaf,  a,  barbed  wire  fence,  doen  not  in 
itself  render  him  liable  to  one  who  siiRtnin9  nn  injurv-  therefrom,  liut 
there  rany  l>e  a  liahiiity  if  the  fence  is  construcl*d  and  niaintaineJ  in 
such  a  manner  aa  to  constitute  negligence  and  a  breach  of  dutj  owed 
to  othere  or  to  the  community. 
Same. — Itgary  to  Animal  Wandering  Upon  Highway. —  When  Oim^r  May 
ReeoBcr  Damaga. — Where  an  order  has  been  made  by  the  proper  anthori- 
ties  permitting  horses  and  cattle  to  ran  at  large,  a  land-owner,  who  neg- 
li^Qtly  constructs  and  knowingly  maintains  in  such  a  manner  aa  to  be 
dangerous,  and  in  effect  a  trap,  a  barbed  wire  fence  between  his  pnsture~ 
field  and  the  adjacent  highway,  ia  liable  for  the  valne  of  s  horse  which,. 
while  feeding  along  the  highway,  is  attracted  by  other  horses  within 
the  field  and  by  the  growing  grans  therein,  and  in  attempting  to  enter 
the  enclosure  becomes  entangled  in  the  wires  and  ia  killed. 

From  the  Bartholomew  Circait  Court. 

F.  T.  Hard  and  31.  D.  Emig,  for  appellant 

W.  F.  Norton  and  S.  W.  Smith,  for  appellee. 

Elliott,  J. — Stated  in  a  condensed  form,  the  material 
allegations  of  the  appellant's  eomplaint  are  those:  On  and 
prior  to  May  6th,  1885,  the  appellee  owned  fifteen  acre;-  of 
land,  bounded  on  the  east  by  a  public  street  of  the  city  of 
Columbus,  and  along  the  lino  of  this  street  he  had  oon- 
struetcd  a  barbed  wire  fence.  The  fenoe  was  composed  of 
wooden  posts  and  five  strings  of  barbed  iron  wire.  It  was 
uegligently  constructed;  the  posts  being  insufficient  to  keep 
the  wire  at  a  proper  tension,  and  the  wires  were  not  drawn 
into  proper  position.  The  wires  were  armed  with  sharp  iron 
barbs  placed  along  them  at  a  distance  of  two  inches  apart. 
They  were  negligently  suffered  to  sag  down  near  the  ground. 
They  hting  loosely  from  the  posts,  and  in  such  a  conditioo 
as  that  a  horse  coming  in  contact  with  them  would  be  eu- 
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tangled  and  thrown  down.  The  fence  was  not  such  as  a 
good  husbandman  would  construct  or  maintain,  but  was  in- 
^  sufiBcient  and  dangerous,  its  height  not  being  sufficient  to 
keep  off  horses  or  cattle,  and  there  being  no  plank  or  other 
thing  to  warn  them  of  the  existence  of  the  fence.  The 
fence  could  have  been  made  safe  by  placing  a  board  along 
the  top  of  it,  and  the  wires  could  have  been  kept  at  a  pro|H'r 
height  and  tension,  but  the  defendant,  knowing  its  danger- 
ous condition,  suffered  it  to  remain  insufficient  to  warn  off 
animals.  It  was  not  sufficient  in  height,  as  the  defendant 
knew,  to  prevent  animals  from  attempting  to  cross  it.  On 
the  oth  day  of  May,  1885,  the  horse  escaped  from  the  stable 
of  the  plaintiff,  in  which  it  had  been  fastened,  and,  without 
fault  on  her  part,  wandered  upon  the  street  bounding  the 
defendant's  land.  At  that  time  the  land  was  covered  with 
green  grass,  on  which  the  horses  of  the  appellee  were  feeding. 
The  appellant's  horse  was  attracted  by  the  green  pasture  and 
the  horses  feeding  on  it,  and  attempted  to  cross  into  the  field. 
In  attempting  to  cross  the  fence  it  was,  by  reason  of  the 
dangerous  and  unsafe  condition  thereof,  entangled  in  the 
loose  wires,  thrown  down  and  hilled.  The  proper  county 
and  city  officers  had,  by  orders  duly  made,  authorized  owners 
of  horses  and  cattle  to  permit  them  to  run  at  large. 

The  complaint  can  not  be  upheld  on  the  ground  that  erect- 
ing a  barbed  wire  fence  along  the  line  of  a  highway,  but  on 
private  property,  is  in  itself  an  actionable  wrong.  The 
courts  can  not  say,  as  matter  of  law,  that  ciiecting  such  a 
fence  is  a  tort.  We  can  not,  therefore,  yield  to  the  conten- 
tion of  eniinsel  that  the  act  of  an  individual  in  erecting  a 
fence  of  that  kind  in  itself  renders  him  liable  to  one  who 
sustains  an  injury.  Courts  enn  not  judicially  know  that 
such  a  fence  Is  dangerous.  Our  statute  recognizes  the  right 
to  use  such  fences,  for  it  Is  expressly  provided  that  railroad 
companies  may  use  them  in  fencing  their  tracks.  Act  of  1885. 

The  complaint  before  us,  however,  does  not  rest  solely  on 
the  theory  that  the  erection  of  a  barbed  wire  fence  is  oeces- 
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sarily  a  tort.  It  goes  much  further,  and,  with  great  partic- 
ularity, avers  that  the  fence  was  so  constructed  as  to  be 
dangerous  to  horses  and  cattle  {)assing  along  the  highway. 
Nor  does  it  stop  there.  It  avers  that  beyond  the  fence  was 
growing  grass,  on  wliich  horses  were  feeding,  and  that  these 
tilings  would  attract  horses  and  induce  them  to  attempt  to 
cross  the  fence  and  entfir  the  enchisnre.  There  are,  there- 
fore, two  important  elements  to  be  considered  : 

1st.  The  nogligcnce  in  constructing  and  knowingly  main- 
taining a  dangerous  fence  along  the  line  of  a  highway. 

2d,  The  probability  that  animals  would  be  attracted  by 
what  they  saw  within  the  enclosure,  and  would  probably  at- 
tempt to  enter  it. 

These  two  elements  exert  an  important  influence  upon  that 
branch  nf  the  case  which  presents  the  question  whether  the 
appellee's  act  was  culpably  negligent. 

It  is  well  settled  that  a  lawful  act  may  be  done  in  such  a 
negligent  manner  as  to  make  the  person  who  does  it  a  wrong- 
doer. It  may  be,  therefore,  that  although  erecting  a  barbed 
wire  fence  is  not  in  itself  a  tort,  yet  the  manner  in  which  it 
is  constructed  and  maintained  may  be  such  as  to  make  the 
person  erecting  and  maintaining  it  guilty  of  negligence.  A 
thing  may  not  be  dangerous  if  projwrly  constructed,  but 
dangerous  if  improperly  constructed.  The  complaint  before 
us  shows  that  the  appellee  was  negligent  in  constructing  and 
maintaining  the  fence,  and  on  that  point  we  have  no  hesita- 
tion in  declaring  it  to  be  sufficient. 

Negligence  is  not  always  actionable.  A  man  may  do  many 
negligent  things  on  his  own  premises  and  yet  nofincur  any 
liability.  Negligence  is  only  actionable  where  it  involves  a 
breach  of  duty.  This  rule  Is  illustrated  by  the  cases  which 
hold  that  there  can  be  no  recovery  for  injuries  caused  by  the 
negligence  of  the  owner  of  land  in  suffering  the  premises  to 
become  unsafe,  unless  the  injured  person  came  on  the  land 
under  an  express  or  implied  invitation.  Nave  v.  Flack,  90 
Ind.  205  (46  Am.  E.  205);  Evansville,  etc.,  R.  B.   Co.  v. 


NOVEMBER  TERM,  1887. 


Sink  1'.  Crump. 


Griffin,  100  Ind.  221  (50  Am.  R.  783) ;  Indianapolta,  etc.,  R. 
W.  Co.  V.  Fitser,  109  lud.  179. 

There  can,  as  a  general  rule,  be  no  action,  although  there 
is  negligence,  unless  the  party  guilty  of  negligence  was  under 
aovae  duty  to  the  person  who  sustains  the  injury. 

While  it  is  essential  that  the  defendant  should  be  under 
some  duty  to  the  plaintifT,  it  is  not  essential  that  the  duty 
should  be  directly  owing  to  hini  as  an  individual.  A  defend- 
ant who  owes  a  duty  to  the  eoranmnity  owes  it,  as  a  general 
rule,  to  every  member  of  the  community,  and,  if  any  member 
suffers  a  special  injury  from  a  breach  of  that  duty,  an  action 
will  lie.  The  pivotal  question  in  this  ease,  therefore,  is, 
whether  the  defendant  was  under  a  genera!  duty  to  maintain 
the  wire  fence  so  that  it  would  not  inflict  injury  upon  ani- 
mals which  might  be  tempted  from  tlie  highway  into  his 
enclosure? 

The  theory  of  tlic  complaint  is  that  the  horse  was  injured 
while  attempting  to  cross  the  fence  into  the  defendant's  en- 
closure, aud  not  that  it  was  injured  while  simply  wandering 
along  the  highway.  If  the  horse  had  been  injui-ed  while 
going  along  the  highway  a  very  different  question  would  have 
been  presented ;  but  that  is  not  the  case  which  the  complaint 
undertakes  to  make.  The  case  is,  therefore,  not  governed 
by  the  authorities  which  hold  that  an  action  will  lie  agaiifst 
one  who  makes  the  use  of  a  higliway  dangerous,  and  the  cases 
of  Graves  v.  Thomm,  96  Ind.  361  (48  Am.  R.  727),  and 
Beck  V.  Carter,  68  N.  Y.  283  (23  Am.  R.  175),  are  not  in 
point. 

The  complaint  does  not  aver  that  the  fence  was  intention- 
ally made  dangerous  for  the  purpose  of  injuring  persons  or 
animals  that  might  trespass  on  the  defendant's  land.  The 
cases  which  assert  and  extend  the  old  doctrine  that  spring- 
traps  and  gnns  shall  not  be  set  to  catch  tresfwssers  have  no 
application,  for  here  the  negligence  charged  against  the  de- 
fendant is  nothing  more  than  the  failure  to  exercise  proper 
care  iu  constructing  and  maintaining  the  feuce.     The  cases 
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of  Hooker  v.  Miller,  37  Iowa,  613,  Deane  v.  Qayton,  7  TaunL 
489,  and  similar  casea,  can  exert  no  influence  upon  this  ioves- 
t  [gat  ion. 

The  case  of  Henry  v.  Dennis,  93  Ind.  452  (47  Am.  R. 
378),  does  not  belong  to  the  same  class  as  the  present,  for  in 
tliat  ease  the  poisonous  substance  which  caused  the'injury 
was  placed  in  the  street.  Here  the  fence  was  on  the  defend- 
ant's own  land,  and  the  rule  declared  in  the  case  cited  can 
not  apply. 

The  defendant  did  nothing  to  entice  the  plaintiff's  horse  to 
leave  the  highway.  If  the  defendant  had  purposely  placed 
feed  near  the  highway,  and  thus  tempted  animals  wandering- 
along  it  to  enter  his  enclosure,  a  different  case  would  con- 
front us;  but,  here,  the  land  was  covered  with  grass  and 
herbage,  the  usual  and  natural  growth  of  the  season.  Nature 
clothed  the  field  with  the  grass,  not  the  defendant. 

At  common  law  this  action  could  not  be  maintained,  be- 
cause owners  of  animals  are  forbidden  to  allow  them  to  run 
at  large;  but  our  statute  changes  this  rule  of  the  common 
law,  and  invests  the  board  of  county  commissioners  with 
authority  to  permit  domestic  animals  to  run  at  large.  Welch 
V.  Bowen,  103  Ind.  262. 

The  complaint  avers  that  the  proper  order  had  been  made, 
so  that,  in  pcrmittinr;  the  horse  to  wander  upon  the  highway, 
.  the  api>ellant  was  not  guilty  of  any  wrong. 

The  order  of  the  board  permitting  animals  to  rtin  at  lai^ 
forms  an  important  element  in  the  case,  not  only  as  bearing 
upon  the  question  of  contributory  negligence,  but  also  as 
bearing  upon  the  question  of  the  appellee's  negligence.  It 
bears  upon  the  latter  question,  because  it  made  it  the  duty 
of  the  appellee  to  take  notice  that  horses  and  cattle  might 
wander  upon  the  highway,  and  with  this  knowledge  he  had 
no  right  to  do  anything  that  was  reasonably  certain  to  cause 
injury  to  animals  passing  along  the  highway.  Knowing,  as 
he  did,  that  animals  might  lawfully  wander  along  the  high- 
way, he  owed  a  duty  to  the  community  to  use  ordinary  care 
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to  prevent  any  act  of  his  from  causiog  injury  to  auimals 
waadering  near  his  land. 

"Enjoy  your  own  property  in  such  a  manner  as  not  to 
injure  that  of  another  person  "  is  a  maxim  of  the  law  that 
rules  many  oases,  aud  we  think  it  must  rule  the  one  at  bar. 
The  appellee  had  a  right  to  select  his  own  fence,  but  he  had 
no  right,  under  the  circumstauces  stated  in  the  complaint,  to 
construct  it  so  as  to  make  it  dangerous  to  animals  passing 
along  the  highway,  for,  in  doing  so,  he  violated  the  maxim 
we  have  quoted.  Suppose  he  had  Hug  a  deep  trench  along 
the  line  of  the  highway  and  had  covered  it  with  planks  so 
thio  as  to  give  way  beneath  the  weight  of  the  smallest  do- 
mestic animal,  would  lie  not  be  liable  to  the  owner  of  a  horse 
killed  in  attempting  to  cross  the  trench?  Again,  suppose 
that  a  land-owner  places  post^  along  the  line  of  Lis  laud  and 
attaches  wires  near  the  ground,  where  they  would  be  hidden 
by  the  grass  or  weeds,  would  he  not  be  liable  to  the  owner 
for  the  value  of  a  horse  caught  in  the  wires  aud  killed?  The 
case  as  made  by  the  complaint  is  in  principle  the  same  as 
tlie  cases  we  have  given  as  illustrations. 

The  land-owner  is  not  bound  to  maintain  a  secure  fence, 
nor,  indeed,  any  fence;  but  if  he  docs  undertake  to  maintain 
a  fence  along  a  highway  he  must  not  negligently  suffer  it  to 
become  dangerous  to  passing  animals.  His  duty  is  to  exer- 
cise reasonable  care  to  prevent  his  fence  fnim  becoming 
dangerous,  but  it  extends  no  further.  If  the  fem-e  he  elects 
to  build  is  built  as  such  fences  are  usually  built,  there  is  no 
liability  ;  but  if  it  is  allowed  to  get  out  of  repair,  and  thus 
become  essentially  dangerous,  he  may  be  liable.  He  is  not 
under  any  duty  to  place  boards  on  the  top  of  a  wire  fence,  or 
to  do  any  like  act ;  but  he  is  bound  to  use  care  to  keep  the 
fence  from  becoming  a  trap  to  passing  animals. 

It  is  the  duty  of  land-owners  to  take  notice  of  the  natural 
propensity  of  domestic  animals,  and,  under  the  allegations  of 
thb  complaint,  it  was  the  duty  of  the  appellee  to  take  notice 
-of  the  propensity  of  horses  to  seek  the  pasture  within  his  en- 
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closure  and  join  others  of  its  kind  feeding  there.  Id  view 
of  the  facts  that  the  board  of  commissioners  authorized  ani- 
mals to  run  at  large,  ttiat  the  appellee  was  chargeable  with 
notice  of  this  ordi'f,  tliat  he  was  bound  to  know  that  it  was 
probable  that  animals  wandering  on  the  highway  wonid  seek 
his  )>a3ture,  and  that  the  fence  was  so  maintained  along  the 
highway  as  to  be  in  effect  a  trap  to  passing  animals,  we  think 
the  complaint  must  be  held  good.  These  are  the  controlling 
facts,  and  they  make  the  complaint  good.  It  is  not  the  kind 
of  fence  selected,  nor  is  it  tlie  absence  of  top  planks  or  the 
like,  that  influences  our  judgment,  but  what  chiefly  influences 
it  is  this:  the  fence  was  so  negligently  maintained  that,  un- 
der the  circumstances  stated  in  the  complaint,  it  was  in  effect 
a  trap  into  which  it  was  in  a  gn-at  degree  probable  that  pass- 
ing animals  would  be  caught  ^nd  injured.  Had  the  fence, 
although  composed  of  barbed  wires,  been  constructed  and 
maintained  as  ordinarily  prudent  husbandmen  usually  con- 
struct such  tenees,  our  conclusion  would  be  altogether  dif- 
ferent; but  the  complaint  very  clearly  avers  that  it  was  not 
so  constructed  or  maiutaiDed,  The  ap)>e]lantassnmed  all  risks- 
from  fences,  whatever  their  kind,  constructed  and  maintaiued 
with  ordinary  care,  but  she  did  not  assume  risks  from  fences 
known  to  be  intrinsically  dangerous  constructed  along  the  line 
of  a  public  highway. 

We  regard  the  location  of  the  dangerous  fence  immediately 
along  the  line  of  the  highway  as  an  important  element  iu  the 
case.  The  strong  probability  that  the  pasture  within  the 
enclosure,  and  the  presence  of  other  horses  feeding  there, 
would  allure  horses  on  the  highway  to  enter  it,  rendered  such 
a  fence  almost  certain  to  injure  passing  animals.  This  fact, 
considered  In  conjunction  with  the  other  fiiets  to  which  we 
have  especially  directed  attention,  brings  the  case  fully 
within  the  reasoning  of  the  court  in  Durham  v.  Muaselman, 
2  Blackf.  96  (18  Am.  Dec.  133),  and  dii-ecay  within  the 
decision  in  Young  v.  Harvey,  16  Ind.  314. 

In  the  former  case  it  was  said:  "If  the  injury  is  the  naturat 


NOVEMBER  TEEM,  1887. 


SUk  t>.  Crump. 


or  probable  coiiflequeoce  of  the  act,  and  such  as  any  prudout 
man  must  bave  foreseen,  it  is  but  reasonable  that  the  perpe- 
trator of  the  act  should  be  held  accouutabic  fur  the  injurious 
coDscqueuces.  As,  in  the  case  of  a  man  baiting  his  trap  with 
flesh  90  near  the  highway,  or  the  grounds  of  anotlier,  that 
dogs  passing  the  highway,  or  kept  in  another's  grounds, 
are  attracted  into  his  traps,  and  thereby  injured,  he  ia  liable 
for  the  injury.  Townsend  v.  Wathen,  9  East,  277.  In  the 
second  place,  when  the  injury  is  accidental,  the  liability  of 
the  actor  must  depend  on  the  degree  of  probability  there 
was  thai  such  an  event  would  be  produced  by  the  act." 

In  Young  v.  Harvey,  supra,  the  horse  of  the  plaintiff, 
wandering  upon  the  streets  and  commons  of  a  suburb  of  tlie 
city  of  Indianapolis,  fell  iuto  an  old  well  on  the  lot  of  the 
defendant,  and  it  was  held  that  an  action  would  lie.  This 
decision  is  strongly  approved  by  a  writer  of  excellent  stand- 
ing. 1  Thompson  Neg.  300.  The  case  has  been  approved  in 
many  subsequent  cases.  Graves  v.  Thomni,  95  Ind.  361 ; 
Smith  V.  Thomas,  23  Ind.  69 ;  Indianapolis,  etc.,  M.  It.  Co. 
V.  Wright,  22  Ind.  376 ;  Hoiee  v.  Young,  16  Ind.  Sl'i. 

In  Janea  v.  Nickok,  46  Ark.  207  (55  Am.  R.  575),  the  de- 
fendant letl  open  au  unguarded  cscavation  some  distance 
from  the  highway,  and  the  plaintiff's  cow,  which  had  bccu 
Inrned  out  up<m  the  commons,  lell  into  the  excavation,  and 
it  was  held  that  the  action  would  lie. 

Our  ultimate  conclusion  is,  that  the  facts  stated  in  the  com- 
plaint at  least  make  a  pHiiia  facte  case,  and  that  it  is  strong 
enough  to  drive  the  defendant  to  answer. 

Judgment  reversed. 

Filed  Dec.  6, 1887. 
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So.  12,949. 
Barnes  v.  Shobmakeb. 

Sale. — MerthaMdiat. — Order  Qivat  to  Om  and  Filkd  by  Another. — Whera 
goods  ordered  of  one  pergon  are  supplied  b^  aootber,  the  appropriation 
thereof  b;  the  pQrchaser,  after  notice  that  they  are  so  snpplied,  makes 
him  liable,  as  he  thereby  rBti6ea  the  traDsactJon,  and  the  ratification 
relates  back  and  gives  tlie  order  the  same  effect  as  if  it  had  l*eeD  origi- 
nallj  given  to  the  penion  fiUiag  it. 

From  the  Mooroc  Circuit  Court. 

J.  H.  Louden  and  R.  W.  Mitrs,  for  appellant. 

J.  W.  Buahirk  and  H.  C.  Duncan,  for  appellee. 

Mitchell,  C  J. — Barnes  sued  Shoemaker  to  recover  a 
balance  alleged  to  be  due  on  an  account  for  goods  sold  and 
delivered. 

It  api>ears  from  the  evidence  that  Shoemaker  had  formerly 
been  a  retail  book  and  statibuery  dealer  in  Blootuington,  In- 
diana, and  that  he  bad  been  accu.stoined  to  deal  with  C.  O. 
Perry,  a  jobber  of  books  in  Chicago,  Illinois.  Prior  to  the  23d 
day  of  September,  1882,  Perry  and  Shoemaker  had  a  traus- 
aeiion  whicli  resulted  in  the  former  becoming  debtor  to  the 
latter  in  the  sum  of  $50.76  for  books  wliicli  Shoemaker  sold 
to  Perry.  Other  books  were  turned  over  by  Shoemaker  to 
Perry,  which  the  latter  agreed  to  sell  on  commission.  It 
was  eiitimated  that  the  books  turned  over  to  be  sold  on  com- 
mission were  worth  $61.50,  and  Perry  receipted  to  Shoe- 
maker for  the  whole,  amounting  to  |102.2y,  which  sum  was 
to  be  accounted  for  in  books  to  be  furnished  by  Perry  upon 
the  order  of  Slioemaker.  On  September  23d,  1882,  the  de- 
fendant, Shoemaker,  sent  a  written  order  to  Perry  requesting 
him  to  seed  him  by  express  a  list  of  school  books.  The 
latter,  having  in  the  meantime  gone  out  of  the  school  book 
trade,  took  the  order  to  the  plaintiff,  Barnes,  and  requested 
him  to  fill  it,  at  the  usual  discount  to  the  trade,  and  to 
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cbai^  $50.76  of  the  aroount  to  Perry's  accouot.  Baroes 
seut  the  books  thus  ordered  to  Shoemaker  by  expreaa,  ex- 
plaioiug  in  a  letter  how  the  order  came  to  be  filled  by  him, 
and  inclosing  with  the  letter  an  invoice  or  statement  sub- 
^staotially  as  follows: 

"Chicago,  Sept.  23d,  1882. 
"Mr.  J.  W.  Shoemaker,  BloomingUm,  Ind. : 

"  Bought  of  0.  M.  Barnes,  wholesale  dealer  in  school 
and  miscellaneoas  books,  stationery,  et«.,  151  and  153  Wa- 
bash avenue. 

"  Terms,  30  days  less  2  per  cent. 
10     "       "    3    "      " 

"Payable  in  Chicago  with  exchange. 

"All  claims  for  allowances  should  be  made  within  ten 
days  from  receipt  of  goods." 

Following  the  above  was  an  itemized  account  aggregating 
"J116.72,  from  which  was  deducted  $50.76  charged  to  Perry, 
leaving  a  balance  of  $65.96  due  Barnes  as  shown  upon  the 
invoice. 

The  defendant  received  and  accepted  the  books,  and  also 
received  the  letter  and  statement,  but  says  he  paid  no  atten- 
tion to  them,  supposing  the  statement  and  books  to  have 
been  forwarded  by  Peny.  Subsequently  the  appellant  sent 
duplicatestatement^  of  his  account  to  the  defendant,  who  re- 
fused payment  on  the  ground  thftt  the  order  had  been  sent  to 
Perry,  and  that  the  latter  was  indebted  to  hira  ou  account  of 
previous  transactions  in  a  sum  amounting  to  $102.26  instead 
of  $50.76,  the  amount  credited  on  the  plaintiff's  invoice. 

There  was  a  verdict  and  judgment  for  the  defendant. 

An  attentive  examination  of  the  evidence  fails  to  disclose 
any  theory  upon  which  the  judgment  can  be  sustained.  It 
may  be  conceded  that  if  the  appellant,  Barnes,  had  filled  the 
order  without  at  the  same  time  giving  notice  that  the  order 
was  filled  by  him  and  not  by  Perry,  to  whom  it  was  sent,  there 
could  have  been  no  recovery,  even  though  the  defendant  re- 
VOL.  Ill— 33 
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ceived  and  appropriated  the  goods.  In  that  event  one  of  the 
indispensable  elements  of  a  contract,  the  mutual  assent  of 
contracting  parties,  woulil  have  been  absent.  To  support  a 
recovery  for  goods  sold  and  delivered,  there  must  have  beea 
a  contract,  either  express  or  implied,  between  the  pei-sou  that; 
ordered  and  the  one  who  supplied  the  goods.  -  Where  goods 
ordered  of  one  person  are  supplied  by  another,  the  acceptanoe- 
and  use  of  the  goods  without  notice  that  they  have  been  ao 
supplied  will  not  create  that  privity  of  contract  between  the 
person  ordering  the  goods  and  the  one  who  thus  supplies 
them,  which  is  essential  to  support  an  implied  assumpsit. 
IlUla  V.  Snell,  104  Mass.  173  (6  Am.  R.  21 6) ;  Boston  Ice  Co. 
V.  Poller,  123  Mass.  28  (25  Am.  R.  9);  Boulton  v.  Janes,  2 
H.  &.N.  564. 

The  right  of  a  party  to  select  his  own  patrons,  or  to  de- 
termine with  whom  he  will  deal,  can  not  be  frustrated  by  a 
mere  interloper,  who  fills  an  order  never  sent  to  nor  intended 
for  him,  without  the  knowledge  or  consent  of  the  person  to 
whom  the  goods  are  supplied. 

It  is  not  essential,  however,  that  notice  be  given  before  the 
goods  are  delivered.  If  the  jwrson  ordering  the  goods  re- 
ceives notice  before  the  goods  are  appropriated  or  converted 
that  they  have  been  furnished  by  another,  and  ir.  also  notified 
that  they  are  furnished  upon  such  terras  as  import  that  the 
person  supplying  the  goods  contemplated  a  sale  upon  term? 
stated,  and  the  person  who  sent  the  order  afterward  receives 
and  appropriates  them,  he  thereby  a.isents  to  and  ratifies  the 
filling  of  the  order,  and  such  assent  and  ratilieatiou  relate 
back  and  give  the  order  the  same  effect  as  if  it  had  been 
originally  given  to  the  person  who  filled  it,  Orcufi  v.  Neteon, 
1  Gray,  536 ;  Mudge  v.  Oliver,  1  Allen,  74 ;  Wellfiuer  v.  Fd- 
hirs,  48  Wis.  105. 

The  appellant  testified  that  he  sent  a  letter  enclosing  an 
invoice  of  the  goods,  which  stated  upon  ita  face  the  terms 
upon  \nhich  they  were  furnished  and  the  credit  given  on  ac- 
count of  the  transaction  with  Perry,     He  also  testified  that- 
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he  explained  in  the  letter  in  which  the  invoice  was  enclosed 
the  circumstances  under  which  he  filled  the  order.  The  ap- 
pellee admits  that  be  received  the  invoice  at  or  about  the 
time  he  received  the  goods.  He  doee  not  deny  that  be  re- 
ceived the  letter.  It  is  not  enough  that  thi'ough  his  inatten- 
tion, induced  by  the  (act  tliat  he  sent  the  order  to  Perry, 
he  failed  to  observe  what  was  jiatfint  upon  the  face  of  the  let- 
ter and  invoice,  nor  does  it  make  any  difference  that  the  let- 
ter and  invoice  were  received  by  his  clerk  or  agent,  and  not 
by  himself. 

The  appellee  can  not  impose  the  consequences  of  his  neg- 
ligence, or  that  of  his  agent,  upon  the  appellant,  who  exer- 
cised all  the  caution  that  was  reasonably  possible  under  the 
circumstances.  The  appellant  having  filled  the  order  in  good 
faith,  and  having  given  notice,  which  the  appellee  received 
before  he  appropriated  the  goods,  the  latter  can  not  now 
throw  the  loss,  which  could  have  happened  only  through  his 
inattention,  on  the  appellant. 

The  judgment  is  reversed,  with  costs,  with  directiooB  t» 
the  court  below  to  sustain  the  appellant's  motion  for  a  new 
trial. 

Filed  Dec.  7, 1887. 


No.  12,872. 
Kleyla  et  al.  v.  Haskett  et  AL. 

JcnaiDDrr. — STtgularitiei. — OoUaleral  AHaek. — Mere  irregularities  sie  not 

STtiil&ble  in  a  collateral  attack  upon  a  judgment. 
Sake. — Drainage  Proceeding. — Notice. — Suffdtruy. — Where  there  waa  some 

□otice  in  a  drainage  proceediof;,  although  defective,  a  collateral  attack 

Dpon  the  judgment  can  not  be  maintained. 
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Bahb.— Pfmdinp.— Osndunoiu. — An  allegation  id  a  complaiDt  to  set  aside 
a  judgin«Dt  that  "  dd  notice  waa  given  as  required  b;  law"  is  a  conclu- 
aion,  as  the  aufficiencj  of  the  notice  is  a  question  for  the  conrt. 

From  the  CliDton  Circuit  Court, 

J.  Jones,  for  appellaots. 

J.  N.  Wattgk  and  J.  P.  Kemp,  for  appellees. 

Elijott,  J. — The  appellants'  complaint  seeks  to  set  aside 
s  judgment  rendered  by  the  Tiptoo  Circuit  Court  in  a  drain- 
age case. 

Several  irregularities  are  pointed  out  in  the  prooeediugs 
of  the  court,  but  these  irregularities  are  not  available  in  this 
collateral  attack.  It  is  too  well  settled  to  require  t^e  cita- 
tion of  authorities,  that  mere  irregularities  can  not  be  taken 
advaut^c  of  in  a  collateral  attack  upon  the  judgment  of  a 
court  of  competent  jurisdiction. 

If  the  appellants'  complaint  showed  that  the  court  had  no 
jurisdiction  of  the  cause  in  which  the  judgment  was  ren- 
dered it  would  undoubtedly  be  good,  but  this  is  not  shown. 
The  allegations  bearing  on  this  point  are  these :  "  On  the 
7th  day  of  February,  1882,  a  pretended  affidavit  was  pre- 
sented to  the  court  stating  that  notice  had  been  given  of  the 
intention  to  file  said  petition,  but  iu  truth  and  in  fact  no  no- 
tice of  any  kind  was  ever  given  as  required  by  law  of  the 
intention  to  file  said  petition,  and  that  no  sufficient  affidavit 
was  ever  filed  in  said  court  showing  that  notice  had  been 
given  as  required  by  law."  Tliese  allegations  are  plainly 
insufficient.  They  are  the  mere  conclusions  of  the  pleader ; 
for  whether  notices  are  or  are  not  sufficient,  or  are  not  such 
as  are  required  by  law,  is  a  question  to  be  decided  by  the 
court,  and  not  by  the  pleader.  Singer,  etc.,  Cb.  v.  Effinge}; 
79  Ind.  264. 

The  vice  in  these  allegations  is  that  of  a  negative  preg- 
nant, for  they  admit  there  was  some  notice,  but  deny  that  it 
was  sufficient  in  law.  If  there  was  some  notice,  and  the 
court  adjudged  it  sufficient,  the  judgment  can  not  be  col- 


NOVEMBER  TERM,  1887. 


Conner  eiaL  ti.  The  Town  of  Marion. 


laterally  attacked,  although  the  DOtice  was  defective.  Muncey 
V.  Joest,  74  Ind.  409;  MeAlpine  v.  SweHaer,  76  Ind.  78; 
Humev.  OonduiU.lG  Ind.  598;  Stout  v.  iroorfg,79  Ind.  108; 
Cavanaugh  v.  Smith,  84  Ind.  380;  Quart  v.  Abbett,  102  Ind. 
233;  Jackson  v.  Slate,  etc.,  104  Ind.  516,  and  authorities 
cited ;  McSTullen  v.  State,  ex  rel.,  106  Ind.  334 ;  Pickering 
V.  S.cUe,  dc.,  106  Ind.  228. 

The  allegations  are  insufficient,  because  they  tacitly  con- 
cede that  the  record  shows  that  notice  was  given,  and,  where 
this  appears,  the  general  rule  is  that  a  collateral  attack  can 
not  prevail.  Baltimore,  etc.,  R.  R.Co.  v.  NoHh,  103  Ind.  486. 

The  law  in  force  at  the  time  the  petition  was  filed,  January 
13th,  1882,  did  not  require  that  notice  of  the  time  of  filing 
the  petition  should  he  given,  but  that  notice  of  the  "inten- 
tion to  present  the  petition  "  should  be  given.  B.  S.  1881, 
sections  4275,  4284. 

Judgment  affirmed. 

Filed  Dec.  9, 1887. 


No.  13,884. 

CONNEE  ET  AL.  V.  ThE   ToWN  OP   MARION. 

PsAcncB. — Finding  tf  Fai:U.—  When  TUgarded  at  a  Oenrral  Finding.— A. 
finding  mode  bj  the  court  upon  the  trial  of  a  caiiHe,  no  matter  how  full 
it  may  be,  will  be  regarded  on  appeal  as  a  general  finding,  unless  the 
record  shows  that  it  was  made  in  writing,  at  the  request  of  one  or  both 
of  the  parties,  and  signed  bj  the  judge- 
Sin  E.—a»!rtierf  Quetiumt  of  Laa.—Gaiaeifiir  New  IVtot— Allied  errors  oc- 
curring kt  the  trial  must  be  made  grounds  of  a  motion  F"<-  a  new  trial, 
■nd  this  rule  applies  as  welt  to  questions  of  law  reserved  tinder  section 
630,  B.  8.  1881,  as  to  questions  reserved  under  the  general  rales  of 
practice  anthorized  by  the  code. 
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Sakk. — ©wrfion*  Aritin^on  Evidmte. — Bili  of  Enxptiong. — Where,  under 
section  030,  K.  S.  188),  the  reserved  question  of  lav  arises  on  evidence 
admitted  at  the  trial,  all  the  evidence  which  han  any  bearing  upon  the 
reserved  question  mnat  be  made  part  of  the  record  by  tlie  bill  of  excep- 
tions, to  enable  the  Supreme  Court  to  apprehend  the  particular  question 
involved. 

From  thp  Grant  Circuit  Court. 

J.  A.  Kersey,  L.  D.  Baldwin  and  C.  L.  Batliff,  for  appel- 
lants. 

J.  L.  Ouster,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  incorporated  town  of 
&l8rioii,as  plaiiitifffagaiiist  the  appellaDta,  Samb  Cunnerand 
others,  as  defendants.  In  its  complaint  the  town  of  Marion 
alleged  that  itwa.s  the  owner  andentitled  to  the  possession  of 
certain  real  entate,  particularly  described,  in  Grant  county,  in 
this  State,  and  containing  two  acres;  and  that  appellants 
claimed  title  to  sncb  real  cutale  adversely  to  appellee,  etc. 
Wherefore  the  town  of  Marion  at>ked  that  its  title  to  such 
real  estate  might  be  quieted,  ete. 

It  is  recited  that  four  of  the  defendant,  naming  them,  ap- 
peared and  "  separately  answertd  the  general  denial,  all  the 
rest  of  said  defendants  being  defaulted;"  but  do  such  answer 
appears  in  the  record.  Afterwards,  on  December  10th,  1886, 
three  of  the  defendants  filed  what  is  called  their  cross-com- 
plaint against  their  co-defendants,  and  demanded  tii'at  parti- 
tion be  made  between  them  and  their  co-defendants  of  the  real 
estate  in  controversy.  Then  there  follows  in  the  record  what 
purports  to  be  a  copy  of  a  deed  executed  by  Martin  Boots  and 
Naucy,  his  wife,  conveying  to  the  board  of  commissioners  of 
Grant  county,  and  their  successors  in  ofBce,  "for  the  use  of 
a  burying-gronnd  for  the  citizens  of  Marion  and  vicinity,  of 
the  county  of  Grant,"  the  same  real  estate  described  in  plain- 
tiff's complaint  herein,  and  dated  August  17th,  1839.  The 
record  then  recites  that  the  town  of  Marion  and  another 
"  answered  the  general  denial "  to  the  cross- com  plaint,  "  and 
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the  rest  of  the  defendants  thereto  answered  by  confessions  of 
its  allegations."  This  is  followed  in  the  record  by  a  writiDg, 
vhich  is  not  signed  or  authenticated  by  any  one,  but  it  is  de- 
scribed in  the  "  marginal  notes  "  of  appellants'  counsel  as  a 
"statement  of  the  court."  Immediately  following  this  in  the 
record  is  appellants'  motion  for  a  new  trial,  which  was  over- 
ruled, but  no  exception  was  saved  to  such  ruling  ;  and  then 
followed  the  final  judgment  and  decree  of  the  court  quieting 
the  title  of  the  town  of  Marion  in  and  to  the  real  estate  in 
controversy,  as  prayed  for  in  its  complaint. 

Upon  the  record  of  this  cause,  as  thus  made,  seven  errors 
have  been  assigned  by  the  appellants.  Tliree  of  these  errors 
.seem  to  have  been  assigned  upon  the  theory  that  what  is  called, 
in  the  marginal  notes  upon  the  record,  a  "statement  of  the 
court,"  was  in  substance  and  might  be  regarded  as  a  special 
finding  of  facts,  under  the  provisions  of  section  551,  R.  S. 
1881,  which  provides  that,  if  one  of  the  parties  request  it, 
"  the  court  shall  first  state  the  facts  in  writing,  and  then  the 
conclusions  of  law  upon  thcni."  Ijieh  of  the  first  three 
errors  assigned  begins  as  follows:  "The  court  erred  in  its 
conclusion  of  law,"  etc.  It  is  very  clear,  however,  under  our 
decisions,  that  what  is  called  a  "  statement  of  the  court,"  in 
the  marginal  notes,  can  not  be  regarded  here  as  the  trial 
court's  special  finding  of  the  facts  and  its  conclusions  of  law 
thereon,  under  the  provisions  of  section  551,  supra.  Thus, 
we  have  often  held  that  the  finding  of  the  court,  upon  the 
trial  or  hearing  of  a  cause,  no  matter  bow  full  or  extended 
it  may  be,  will  always  be  regarded  here  as  a  general  finding, 
4inle83  it  be  shown  by  the  record  that  the  finding  was  made 
in  writing,  at  the  request  of  one  or  both  of  the  parties,  and 
signed  by  the  trial  judge.  Carens  v.  Foster,  62  Ind.  145; 
&ailJi  V.  T'zfman,  71  lud.  171  ;  Bake  v.  SmUcy,  84  Ind.  212. 

There  can  bo  no  doubt,  we  think,  that  appellants  intended, 
in  preparing  the  feeord  of  this  cause,  to  reserve  a  "question 
of  law  decided  by  the  court  during  the  progress  of  the  cause. 
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for  the  decision  of  the  Supreme  Ck^urt/'  uoder  the  provisions 
of  section  630,  R.  8.  1881.  This  section  of  the  statute  is- 
snbstaatially,  if  not  literally,  a  re-enactment  of  section  347 
of  the  civil'  code  of  1852.  2  B.  S.  1876,  p.  177.  The  so-^ 
called  "statement  of  the  conrt,"  which,  as  we  have  seen,  was 
not  signed  by  the  judge  nor  authenticated  in  any  aianner, 
concluded  as  follows :  "  The  court  in  deciding  said  cause 
ruled  that  the  deed  from  said  Martin  Boots  to  said  board  of 
commissioners  conveyed  an  absolute  indefeasible  fee  simple 
eatate,  without  possibility  of  reverter  in  said  Martin  Boots, 
or  his  heirs,  the  condition  having  been  satisfied  by  the  use  of 
the  land  for  a  burying-ground  for  thirty  years." 

It  is  vigorously  contended  by  appellee's  counsel,  that  the 
qucBtion  of  law  decided  by  tbe  court  below,  which  appellants- 
attempted  to  reserve  for  the  decision  of  tbe  Supreme  Court, 
is  not  so  saved  in  and  presented  by  the  record  of  this  cause- 
as  that,  under  the  law,  such  question  can  be  considered  and 
decided  here.  This  contention  of  counsel  is  founded  in  part, 
at  least,  apon  tbe  fact  we  have  already  noticed,  in  our  state- 
ment of  this  case,  that  appellants  saved  no  exception  to  tbe 
overruling  of  their  motion  for  a  new  trial.  In  response  to 
this  contention,  it  is  claimed  by  appellants'  counsel  that,  in 
such  a  case  as  the  one  at  bar,  uo  motion  for  a  new  trial  was 
necessary  for  the  purpose  of  presenting  a  reserved  qnetition 
of  law  for  the  decision  of  this  court.  Upon  this  point  this 
court  has  repeatedly  held  that,  when  the  reserved  qnestion 
of  law  arises  on  the  trial  of  the  cause,  a  motion  for  a  new 
trial  is  always  necessary,  GaTver  v.  Daubenspech,  22  Ind. 
238;  Love  v.  Garpenier,  30  Ind.  284;  Stamer  v.  Sfoie,  or 
rel.,  61  Ind.  360;  Rousseau  v.  Corey,  62  Ind.  250. 

In  Slarner  v.  State,  ex  rel.,  supra,  fbe  conrt  said :  "  The 
rule  is  a  general  one,  that,  where  an  alleged  error,  occurring 
at  the  trial,  is  not  made  the  ground  of  a  motion  for  a  new 
trial,  it  will  not  be  considered  on  appeal  to  this  conrt,  and 
this  rule,  in  our  estimation,  applies  as  well  to  questions  of 
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law  reserved  upon  the  trial,  under  section  347,  supra,  (section 
630,  R.  S.  1881),  as  to  questions  reserved  upon  the  trial  under 
the  general  rules  of  practice  authorized  by  the  code." 

We  can  not  overrule  or  depart  from  the  rule  of  practice 
declared  in  the  cases  cited.  The  rule  has  been  recognized 
and  acted  upon  by  this  court  for  many  years ;  and  where,  as 
here,  the  point  has  been  made  and  insisted  upon,  we  have 
not  found  that  any  other  or  different  rule  of  practice  has 
been  laid  down  or  recognized  in  any  of  our  decisions  when 
the  reserved  question  of  law  for  decision  here  was  attempted 
to  be  reserved  on  matters  occarring  at  the  trial. 

It  is  also  contended  by  appellee's  counsel,  that  the  ques- 
tion of  law  attempted  to  be  reserved  by  the  appellants  is  not 
properly  presented  for  the  decision  of  this  court,  because  no 
bill  of  exceptions  was  filed  conttuning  the  evidence  intro- 
duced on  the  trial  in  relation  to  such  question  of  law.  This 
point  is  well  taken,  we  think,  and  mnst  be  sustained.  Giv- 
ing the  record  of  this  cause  the  most  liberal  construction,  it 
can  not  be  correctly  said,  as  it  seems  to  us,  that  even  the 
deed  from  Martin  Boots  to  the  board  of  commissioners, 
which  the  court  below  construed  adversely  to  the  claims  of 
appellants  herein,  and  which  they  ask  us  to  construe  on  this 
appeal,  was  made  a  part  of  such  record  by  a  bill  of  excep- 
tions, or  in  any  other  manner  known  to  our  law.  -  Under 
section  630,  supra,  when  a  reserved  question  of  law  is  taken 
to  the  Supreme  Court  upon  a  bill  of  exceptions,  it  is  neces- 
sary that  the  bill  be  so  made  "  that  it  will  distinctly  and  briefly 
embrace  so  much  of  the  record  of  the  cause  only  and  the 
statement  of  the  court,  as  will  enable  the  Supreme  Court  to 
apprehend  the  particular  question  involved."  Where,  as  in 
this  case,  the  reserved  question  of  law  arises  on  evidence 
offered  and  admitted  on  the  trial,  we  are  of  opinion  that  all 
the  evidence  so  admitted,  which  has  any  bearing  upon  the  re- 
served question  of  law,  must  be  made  part  of  the  record  of 
the  cause  by  the  bill  of  exceptions,  to  enable  this  court  to 
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apprehend  the  particular  question  involved.  Miller  v.  Selig- 
man,  58  Ind.  460. 

The  reserved  question  of  law  which  we  are  asked  to  con- 
sider and  decide,  we  think,  is  not  properly  presented  for  our 
decision  by  the  record  of  this  cause. 

Tlie  judgment  is  affirmed,  with  costs. 

Filed  Dec.  10, 1887. 


COTTINQHAM  tl.  ThB  FORTVtLLE  AND  NoBLESVILLE  TURN- 
PIKE Company. 

Tbespass. — DraiTuigt  Commiixiimir. — Per'onal  Liabiliiy. —  Void  JtuigmmL — 
Tampike  Company. — A  drainage  couiniissioner  nho  constracts  an  open 
ditch  across  a  turnpike,  assuming  to  act  under  proceedings  to  which  the 
turnpike  company  was  not  a  partr,  is  a  trespasser,  and  personally  liable, 
the  judgment  being  void  as  to  the  cotDpany,  and  affording  the  officer  no 

From  the  Hamilton  Circuit  Court. 

W.  S.  Oiristian  and  /■  W,  Oiriatian,  for  appellant. 

T.  J.  Kane  and  T.  P.  Davie,  for  appellee. 

Elliott,  J. — The  appellee  charges  that  the  appellant  un- 
lawfully and  without  right  tore  up  its  turnpike  and  con- 
structed an  open  ditch  across  it  ten  feet  in  depth  and  fifteen 
feet  in  width.  The  answer  of  the  appellant  attempts  to 
justify  by  pleading  a  judgment  ordering  the  opening  of  the 
ditch,  and  by  avcrrinj^  that  the  ditch  constituted  part  of  the 
line  of  a  ditch  ordered  to  be  opened  and  constructed  by  the 
appfillant  as  a  commissioner  of  drainage. 
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It  is  contended  by  the  appellant's  counsel  that,  by  force  of 
section  four  of  the  drainage  law  of  1883,  there  is  no  pei'sonal 
liability  on  the  part  of  the  appellant,  but  that  he  is  liable 
only  in  his  capacity  as  drainage  commissioner.  The  appel- 
lant was  a  trespasser,  for  tlie  appellee  was  not  bound  by  the 
judgment  in  the  drainage  proceedings,  as  it  was  not  a  party 
to  those  proceedings.  Doubtless,  if  the  appellee  had  been  a 
party  to  those  proceedings,  then  the  appellant  would  be  pro- 
tected, although  there  were  errors  or  irregularities  in  the  pro- 
ceedings ;  but  here  there  was  no  jurisdiction  of  the  person  of 
the  appellee,  and  without  jurisdiction  the  judgment  is  void. 

A  void  judgment  will  not  protect  an  officer.  Rulkerjord 
V.  Daoiis,  95  lud.  245.  An  officer  is  liable  as  an  individual 
where  he  commits  a  trespass.  He  can  not  defeat  one  who 
sues  him  by  alleging  that  he  acted  in  an  official  capacity, 
unless  there  is  some  legal  process  giving  at  least  color  of 
rightful  authority  to  his  acts. 

Judgment  affirmed. 

Filed  Dec.  10, 1887. 


No.  12,936. 
Allen  ».  Bond,  Trustee. 

New  Tsiai. — Nealy  Dmovertd  Evvlavx.—  DH'ujrnet.—X  new  trial  will  not 
bo  granted  on  the  ground  of  newly  discovered  evidence  where,  by  the 
UBS  of  reasonable  diligence,  Euch  evidence  might  have  been  obtained 
and  used  at  the  trial. 

Sake. — FaO*  Oaiwlitnting  Diligmee  Mvst  bt  Sff  Chil. — Mere  allegations  of 
due  diligence  in  endeavoring  to  obtain  evidence  in  the  firHt  instance  ia 
not  enough,  but  the  fActs  conntttuting  the  diligence  used  must  be  staled, 
■0  the  court  may  delermiDe  whether  it  was  Bufiicient. 
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Same.— Jiwtkl  JFiftiM*.— Efbrto  eo  Proean  Tealitnoaf  qf.—Wbeit  s  psrt^  i» 
denyiDg  the  validity  of  a  marriage  allied  to  have  been  perforond  bj 
a  named  minister,  in  a  certain  city,  at  a  specified  time,  and  kno<l» 
before  llie  trial  that  tbe  testimuoj  of  such  minister  is  importuDt,  b» 
can  not,  after  tbe  term,  obtain  a  new  trial  on  the  gronnd  of  newlj  dis- 
covered evidence,  uaimi  he  excludes  negligence  on  his  part  in  kscer- 
laining  tbe  whereabonts  of  the  minister,  shows  that  he  moved  promptly 
to  obtain  hia  testimony,  and  that  lie  could  not,  hj  the  exerciM  of  res- 
■ooable  diligence,  procure  tbe  same  at  tbe  trial 

From  the  Vanderburgh  Circuit  Court. 

W.  if.  Blakey,  W.  S.  Hurgt,  A.  Qilchriit  and  C.  A.  De- 
Bruler,  for  appeilaut. 

T.  E.  Oarvin,  O.  A.  Ounningham,  A.  JgMuui,  J.  E.  IgU~ 
hart  aud  E.  Taylor,  for  appellee. 

NiBLACK,  J.— On  the  Ist  day  of  November,  1875,  Franei» 
J).  AUeD,  of  the  city  of  Evaosville,  obtained  a  loao  of  sevea 
thoosand  five  handred  dollars  from  the  Equitable  Trust 
Company  of  New  York,  and  to  secure  the  paymeot  of  that 
sum,  with  semi-annual  iustalmenta  of  interest,  he,  on  that 
day,  executed  to  Jonathan  Edwards,  as  trustee  for  that  com- 
pany, a  mortgage  on  a  tract  of  land  in  Vanderbui^b  county. 
Edwards  atlerwards  died  and  Henry  R.  Bond  became  hi» 
successor  in  tbe  trust. 

At  the  time  of  the  execution  of  the  mortgage,  Allen 
claimed  to  be,  and  was  generally  reputed  and  understood  to- 
be,  an  unmarried  man.  Allen  having  made  default  in  som& 
of  the  conditions  of  tbe  mortgage,  Bond,  on  the  5th  day 
of  December,  1883,  commenced  proceedings  in  foreclosure- 
against  him  in  the  Vanderbui^h  Circuit  Court;  also,  mak- 
ing certain  corporations  and  other  persons  defendants  to  an- 
swer as  to  any  interest  they  might  respectively  claim  "to  have 
in  the  mortgaged  lands. 

The  complaint  also  charged  that  Mary  E.  Allen,  the  ap- 
pellant in  this  proceeding,  and  otherwise  known  as  Mary 
EfBuger,  claimed  to  be  the  wife  of  the  defendant,  Francia 
D.  Allen,  aud  that,  wbateyer  the  mertt«  of  her  claim  might 
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then  be,  she  vas  not  his  wife  wlien  he  executed  the  mortgage 
thea  sought  to  be  foreclosed.  She  was  also  made  a  defeod- 
ant  to  answer  as  to  her  interest,  if  auy,  in  the  lands  de- 
scribed in  the  mortgage.  All  the  defendants,  except  the 
appellant  and  Francis  D.  Allen,  made  default. 

The  appellant  atiswered  that,  early  in  the  month  of  May, 
ia  the  year  1875,  she  was  united  in  marriage  with  her  co- 
defendant,  Fi'ancis  D.  Allen,  in  the  city  of  St.  Louis,  in  the 
State  of  Missouri ;  that  she  thereby  became  the  lawful  wife 
■of  her  said  co-defendant,  which  she  had  ever  since  continued 
to  be,  as  she  then  was ;  that  she  was,  consequeutly,  the  wife 
of  the  said  Francis  D.  Allen*  at  the  time  he  executed  the 
mortage  in  suit,  but  did  not  join  in  the  execution  of  that 
instrument ;  that,  by  virtue  of  her  marital  rights,  she  had  an 
interest  in  the  mortgaged  lands,  which  she  prayed  might  be 
protected.     To  this  there  was  a  reply  in  denial. 

Issue  being  also  joined  between  the  plaintiff  and  Francis 
D.  Allen,  the  court  heard  the  evidence,  and  made  a  finding 
against  the  latter  for  a  specified  sum  as  due  under  the  mort- 
gage, and  rendered  a  personal  judgment  and  decree  of  fore- 
closure accordingly. 

As  between  the  plaintiff  and  Mrs.  Allen,  the  finding  and 
udgment  were  in  her  favor,  and  there  was  no  finding  or 
udgment  against  any  of  the  other  defendants.  These  final 
udgments  were  rendered  on  the  9th  day  of  June,  1884. 

Mrs.  Allen  was  a  witness  in  her  own  behalf  at  the  trial  of 
the  cause.  She  stated  that  she  had  tiecome  acquainted  with 
Francis  D.  Allen  two  or  three  years  prior  to  1875,  having 
been  first  in  his  service  in  domestic  employment;  that,  in 
the  meantime,  illicit  relations  between  them  had  intervened ; 
that,  in  consequence,  she  had,  in  March,  1875,  commenced  a 
prosecntion  ^;ainBt  him;  that  soon  after  this  he  proposed 
that,  if  she  would  dismiss  her  prosecution,  he  would  take  her 
aWay  to  some  suitable  place  and  marry  her  privately,  to 
which  she  consented;  that  accordingly  she,  at  his  request, 
Accompanied  him  to  the  city  of  St.  Louis  early  in  May  of 
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that  year,  where  they  were  married  by  a  German  minister 
of  the  gospel  by  the  name  of"  Roos  at  his  rcsidenoe,  near  a 
church;  that  the  minister  thereupon  gave  her  a  marriage 
certificate,  which  she  brought  home  with  her,  and  which  she^ 
three  or  four  yoars  later,  showed  to  several  persons,  oaming 
each  of  them  ;  that  this  certificate  had  since  been  either  lost 
or  mislaid ;  that  she  and  the  said  Francis  D.  Allen  had  ever 
since  lived  together  as  husband  and  wife,  and  still  continued 
to  do  so,  and  that  she  had  iu  the  meantime  borne  to  him 
several  children. 

The  other  persons  named  by  Mrs.  AUen,  as  above,  testified 
that  she  had  shown  them  a  [uipcr  as  stated  by  her;  that  they 
thought  it  contained  the  names  of  her  and  Francis  D.  Allen, 
and  was  partly  in  print  and  the  rest  in  writing,  with  a  fancy 
border  around  it,  but  none  of  them  could  repeat  the  sub- 
stance of  it,  or  recall  the  exact,  if  any,  date,  or  remember 
by  whom  it  was  signed.  Two  of  them,  at  least,  indulged 
the  impression  that  it  had  something  to  say  about  a  marriage 
between  the  persons  named  in  it,  and  all  agreed  that  the 
reading  of  the  paper  had  the  effect  of  satisfying  them  that 
Mrs.  Allen  and  Francis  D.  Alien  had  been  at  some  time  law- 
fully married. 

Francis  D.  Allen  was  also  a  witness  in  the  cause.  He  cor- 
roborated Mrs.  Allen  in  every  essential  particular,  and  went 
more  into  detail  as  to  the  circumstances  attending  their  mar- 
riage, and  as  to  the  precise  place  at  which  it  occurred.  He 
also  stated  that  on  account  of  his  children  by  a  former  mar- 
riage, and  the  circumstances  attending  it,  he  desired  that  his 
marriage  with  his  co-defendant  should,  as  far  as  possible,  be 
kept  secret,  and  that  it  was  so  agreed  between  them ;  that 
he  went  to  Missouri  to  be  married  because  no  license  was 
there  required ;  that  at  the  time  of  the  marriage,  and  for 
some  time  previously, as  well  as  subsequently,  he  kept  a  hotel 
in  the  city  of  Evansville,  and  that  his  wife,  then  Mary  Ef- 
finger,  was  in  his  employment  as  a  hired  woman,  and  resided 
on  a  ferm,  in  the  coontry,  belonging  to  him;  that  for  some 
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time — perhaps  two  years  thereafter — the  same  ostensible  re- 
latioDS  were  eoatinued,  but  that  actual  marital  relations  were, 
during  that  time,  observed  in  their  business  aud  domestic 
aflairs,  aud  that  since  about  1877  or  1878  they  had  lived 
together  as  husband  and  wife  under  the  same  roof. 

In  regard  to  the  cohabitation  testified  to,  both  Mrs.  Allen 
and  Francis  D.  Allen  were  corroborated  by  several  persons 
living  near  to  them. 

In  rebuttal  it  was  shown  that  the  defendants,  who  had  thus 
testified,  were  not  generally  reputed  to  be  husband  and  wife 
until  some  time  after  the  year  1875,  and  that  theydid  not 
hold  themselves  out  as  such  for  a  considerable  time  after  that 
year,  and  that  there  had  always  been  some  doubt  as  to  the 
exact  relations  which  had  existed  between  them ;  that  by  a 
statute  of  the  State  of  Missouri  every  minister  celebrating 
marriages  was  required  to  keep  a  register  of  the  persons 
united  in  marriage  by  him,  and  at,  or  within,  stated  times  to 
report  a  list  of  the  persons  so  united  in  marriage  to  the  re- 
corder of  the  proper  county,  to  be  by  the  latter  recorded  in 
his  office. 

The  deposition  of  one  Thiele,  taken  in  St.  Louis  in  March, 
1884,  after  Mrs.  Allen's  answer  was  filed  early  that  month,' 
was  also  read  in  evidence  in  rebuttal.  He  deposed  that  he  wa^ 
a  minister  of  the  gosjMil  and  pastor  of  St.  Peter's  German 
Evangelical  church  at  St.  Louis;  that  in  that  position  he  was 
the  successor  of  Ernest  Roos,  who  had  been  pastor  of  that 
churchfroraDoeemberlst,  1870,  until  somi' time  in  1880;  that 
Roos  had  kept  what  purported  to  be  a  register  of  all  the  mar- 
riages celebrated  by  him  duringthatpcriod-of  time,  which  was 
then  in  his,  Thiele's,  possession  ;  that  the  name  of  Francis  D. 
Alien  or  that  of  Mary  EBBnger  did  not  appear  on  that  register, 
and  that  hence  there  was  no  mention  there  of  a  marriage 
between  those  persons.  The  witness  submitted  with  his  deposi- 
tion a  transcript  of  so  mitch  of  that  register  as  embraced  the 
month  of  May,  1875,  which  did  not  have  upon  it  either  the 
name  of  Francis  D.  Allen  or  Mary  Effinger.  The  same  witness 
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described  the  house  ia  which  Roos  lived  diiriDg  most,  if  not 
all,  the  time  be  was  pastor  of  the  ohurcb  named.  His  de- 
scription corresponded  in  a  general  way  to  that  given  by  Mrs. 
Allen  and  Francis  D.  Allen  of  the  house  in  which  they 
vlaimed  to  have  been  married.  Tbiele  further  stated  that,  so 
far  as  be  knew,  Roos  then  resided  in  Switzerland. 

One  of  the  plaintiff's  attorneys  also  testified  to  having  vis- 
ited St.  Louis  and  examined  the  marri^e  record  in  the  re- 
corder's office  of  the  county  in  which  that  city  is  situate  for 
the  year  1875,  and  for  several  years  both  previous  and  sob- 
sequent  to  that  year,  and  to  bis  failure  to  find  there  any  rec- 
ord of  a  marriage  between  Mrs.  Allen  and  Francis  D.  Allen, 
or  any  reference  to  either  one  of  those  persons. 

On  the  28tb  day  of  November,  1884,  which  was  some 
time  after  the  close  of  the  term  at  which  the  proceedings 
herein  above  set  forth  had  terminated,  the  appellee.  Bond, 
filed  the  complaint  now  before  us  against  Mrs,  Allen  for  the 
purpose  of  obtaining  a  new  trial  as  against  her  in  the  suit  for 
a  foreclosure  of  the  mortgage,  upon  the  ground  of  newly  dis- 
covered evidence. 

The  complaint,  after  setting  out  at  length  the  proceedings 
■referred  to  as  above,  averred  that,  prior  to  the  trial  of  the 
cause,  the  plaintiff  diligently  searched  and  inquired  for  evi- 
dence of  the  marriage  alleged  by  Mrs.  Allen  in  her  answer; 
that  to  that  end  one  of  the  plaintiff's  attorneys  went  to  the 
city  of  St.  Louis  and  made  diligent  and  careful  search  for 
Rev.  Ernest  Roos,  the  minister  by  whom  Mrs.  Allen  and 
Francis  D.  Allen  alleged  they  had  been  married ;  that  such 
attorney  succeeded  in  finding  the  place  and  church  at  which 
it  was  claimed  the  marriage  ceremony  bad  taken  place,  and 
also  the  record  of  marriages  kept  by  said  Roos  at  the  time 
of  the  alleged  marriage,  but  that  he  was  unable  to  find  Roos 
or  to  learn  where  he  was,  except  that  he  was  supposed  to  be 
in  Switzerland,  on  the  continent  of  Europe ;  that,  at  the  time 
bis  said  attorney  went  to  St.  Louis,  the  plaintiff  was  wholly 
ignorant  as  to  what  be  could  prove  by  Roos,  or  as  to  what 
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Boos  would  testify  to  in  relation  to  the  alleged  marriage ; 
that,  Iiad  be  kuown  wliat  could  be  provcii  by  Roos  in  the 
respect  stated,  his  evidence  could  not  have  been  obtained  in 
time  for  the  trial;  that,  ailer  the  close  of  the  term  at  which 
the  trial  was  had,  that  b  to  say,  about  the  15th  day  of  Sep- 
tember, 1884,  the  plaintiff  discovered  that  he  could  prove 
by  Roos  that  during  the  month  of  May,  1875,  and  for  sev- 
eral years  before  as  well  as  after  that  month,  he  was  pastor 
of  the  church  in  St.  Louis  near  which  the  alleged  marriage 
between  Mrs.  Allen  and  Francis  D.  Allen  was  said  to  have 
occurred;  that,  during  all  the  years  of  his  pastorate,  he 
kept  a  register  of  marriages  in  said  church  as  the  law  of 
Missouri  then  required ;  that  he  kept  such  register  with  con- 
scientious correctness  by  recording  in  it  every  marriage  sol- 
emnized by  him  while  connected  with  that  church,  including 
said  month  of  May,  1875;  that  the  transcri2>t  of  such  reg- 
ister for  said  month  of  May,  submitted  by  Rev.  Mr.  Thiele, 
contained  a  full,  true  and  complete  list  of  all  the  marriages 
solemnized  by  him  during  that  month  i  that  no  marriage  cer- 
emony between  Francis  D.  Allen  and  Mary  Effinger,  to  the 
best  of  bis  knowledge  and  recollection,  was  ever  performed 
by  him;  that  he  never,  at  the  request  of  the  said  Francis  D. 
Allen,  or  in  pursuance  of  any  agreement  or  understanding, 
failed  to  enter  any  marriage  solemnized  by  him  in  his  regis- 
ter of  marriages,  and  that  a  register  of  all  the  marriages  in 
which  he  performed  the  marriage  ceremony  while  pastor  of 
the  church  in  question  was  by  him  returned  to  the  recorder 
of  the  proper  county.  The  affidavit  of  Roos,  swearing  sub- 
stantially as  it  was  alleged  he  would,  was  filed  with  and 
accompanied  the  compUiat. 

After  overruling  a  demurrer  to  the  complaint,  and  upon 

issue  joined  and  a  hearing  upon  the  matters  chained,  the 

court  below  set  aside  the  finding*  and  judgment  made  and 

-entered  as  between  the  plaintiff  and  Mrs.  Allen  in  the  original 
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cause,  and  graated  a  new  trial  upon  the  issue  formed  betveea 
those  parties  at  the  former  trial. 

As  appellant,  Mrs.  Allen  assigns  error  only  upon  the  over- 
ruling of  her  demurrer  to  the  complaint. 

It  is  a  familiar  rule  of  practice,  as  applicable  to  all  classes 
of  cases,  that  a  new  trial  will  never  be  granted  on  account 
of  newly  discovered  evidence  where,  by  the  use  of  reasonable 
diligence,  the  newly  discovered  evidence  might  have  been 
obtained  and  used  at  the  trial  sought  to  be  vacated.  Chok 
v.  Hare,  49  Ind.  268;  Bowman  v.  CSemmer,  50  Ind.  10; 
Nofdtnan  v.  Stojigh^  60  Ind.  280 ;  Chrver  v.  Compton,  61  Ind. 
461 ;  Fort  Wayne,  etc.,  R.  R.  Go.  v.  Fhalor,  51  Ind.  485  ; 
Koehd  V.  Bartlett,  88  Ind.  237 ;  Hines  v.  Driv^,  100  Ind. 
316. 

It  is  also  a  well  establit-hed  if  not  an  equally  &miliar  rule, 
that  mere  allegations  of  due  diligerwe  in  endeavoring  to  ob- 
tain evidence  in  the  first  instance  will  not  suffice. 

The  fects  constituting  the  diligence  used  must  be  stated. 
The  test  is,  what  did  the  party  do  in  his  first  effort  to  pro- 
cure the  evidence  heclaims  to  have  discovered  since  the  trial? 
When  this  is  alleged,  it  then  becomes  a  question  for  the  court 
to  determine  whether  due  diligence  was  exercised. 

As  constituting  diligence  in  this  case,  it  is  charged  that 
one  of  the  plaintiff's  attorneys  went  to  St.  Louis  and  made 
diligent  and  careful  search  for  Roos;  that  the  attorney  suc- 
ceeded in  finding  the  place  and  the  church  at  which  the  mar- 
riage was  claimed  to  have  taken  place;  also,  in  finding  the 
record  of  marriages'  kept  by  Roos  at  the  time  of  the  supposed 
marriage  as  indicated  by  Mrs.  Allen's  answer,  but  that  he 
was  unable  to  find  Roos,  or  to  ascertain  where  he  was,  except 
that  he  was  supposed  to  be  in  Switzerland.  The  time  at 
which  the  attorney  so  went  to  St.  Louis  is  not  given,  but  the 
evidence  set  out  in  the  complaint,  and  which  is  thus  made  a 
part  of  that  pleading,  shows  that  one  of  the  plaintiff's  at- 
torneys took  the  deposition  of  Thiele  in  that  citj  on  the  25th 
day  of  March,  1884,  near  two  months  and  a  half  before  the 
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cause  was  tried,  and  from  the  aatare  of  that  deposition  the 
inforence  ought  to  he  that  the  visit  in  question  was  made  be- 
fore that  time.  If  nothing  to  that  effect  had  already  oc- 
curred, the  information  imparted  by  the  deposition  of  Thiele 
was  sufficient  to  put  the  plaintiff  on  his  inquiry  as  to  where 
and  how  Rooa  might  be  found.  The  issue  tendered  hy  Mrs. 
Allen's  answer  was  a  sufficient  indication  as  to  Boos'  prob- 
able importance  as  a  witness,  and  this  was  very  much 
strengthened  by  the  discovery  that  his  register  of  marriages 
contained  no  record  of  the  marriage  in  controversy.  Under 
such  circumstances,  ignorance  of  what  Roos  might  know  on 
the  subject  involved  afforded  no  excuse  for  delay  in  an  effort 
to  ascertain  what  could  be  proven  hy  him.  The  reasonable 
inference  would  seem  to  be,  that,  whore  a  minister  has  liad 
charge  of  a  congregation  for  near  ten  years,  he  leaves  many 
acquaintances,  if  not  friends,  behind  him  when  he  betakes 
himself  toother  fields  of  labor,and  that  inquiry  of  the  mem- 
bers of  his  late  congregation,  or  others  of  his  acquaintances 
in  the  same  locality,  would  supply  the  readiest  means  as  to 
where  he  probably  might  thereafter  be  found.  It  is  not  stated 
that  there  was  any  difficulty  in  getting  into  communication 
with  Roos  after  the  trial,  and  nothing  is  shown  indicating 
that  he  might  not  have  been  as  ensity  communicated  with 
before  that  event.  If  necessary,  additional  time  would  doubt- 
lesB  have  been  given  within  which  to  procure  the  testimony 
of  a  witness  presumably  so  important. 

Then,  again,  it  is  not  averred  that  it  was  first  discovered 
what  Roos  would  testify  to  on  or  about  the  15th  day  of  Sep- 
tember, 1884.  It  is  the  rule,  in  cases  of  this  kind,  that  the 
party  seeking  relief  must  move  promptly  after  the  newly 
discovered  evidence  comes  to  his  knowledge.  McDaniel  v. 
Graves,  12  Ind.  465. 

For  these  reasons,  the  complaint  does  not,  as  we  believe, 
exclude  every  conclusion  of  negligence  on  the  part  of  the 
plaintiff,  in  bis  endeavor  to  obtain  the  testimony  of  Roos  at 
the  trial,  to  the  extent  that  is  required  in  an  application  for 
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a  new  trial  on  aooount  of  newly  discovered  evidence,  and 
particularly  so  in  an  application  made  after  the  close  of  the 
term.  To  authorize  the  granting  of  a  new  trial  for  newly 
discovered  evidence,  there  must  be  a  strong  affirmative  show- 
ing in  support  of  the  application,  Swifi  v.  Wakeman,  9  Ind. 
552 ;  Hines  v.  Driver,  supra. 

Having  reached  the  conclusion  that  the  complaint  is  de- 
fective in  one  material  respect,  it  follows  that  the  judgment 
below  ought  to  be  reversed  without  reference  to  other  qiies- 
tions  urged  against  the  sufficiency  of  that  pleading.  But  it 
is,  perhaps,  not  inappropriate  to  remark  that,  with  one  ex- 
ception, all  the  material  matters  proposed  to  be  proven  by 
Roos  are  of  a  merely  cumulative  character.  That  exception 
is  that  he,  to  the  best  of  his  knowledge  and  recollection, 
never  united  Mrs.  Allen  and  Francis  D.  Allen  in  marriage, 
which  involves  an  entirely  negative  proposition.  As  appli- 
cable to  evidence  tending  only  to  prove  a  negation,  it  must 
be  borne  in  mind  that  generally  a  witness  who  testifies  to  an 
affirmative  is  entitled  to  credit  in  preference  to  one  who 
swears  to  a  negative,  because  the  latter  may  have  forgotten 
what  actually  occurred,  while  it  is  impossible  to  remember 
what  never  had  an  existence.  1  Greeuleaf  Ev.,  section  74, 
and  note;  Stilt  v.  Huidekopen,  17  Wall.  384  ;  Shearman  & 
K,  Neg.,  section  481. 

Neither  Mrs.  Allen  nor  Francis  D.  Allen  testified  that 
Roos  was  either  requested  or  that  be  agreed  to  keep  their 
alleged  marriage  as  a  secret  or  from  being  registered. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. 

Filed  Dec.  HI,  1867. 
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The  Baltimore  and  Ohio  and  Chicago  Railway  Com- 
pany V.  EVABTS. 

GvtOEHCE. —  Wiilulraim  Paragraph  of  ComptaijU, — Ititrodnetion  by  D^eadanl, 
— A  paragraph  of  complaint  which  has  been  withdrawn  by  a  diumisBal 
may  be  intrndiiced  in  evidence  by  the  defendanL 

Same.— JdmioioiM.— Jfoterttri  Error. — Where  the  paragraph  withdrawn 
tends,  by  way  of  admiasiona,  to  prove  that  the  plaintiff's  theory,  as  alti- 
mately  relied  upon  for  a  recovery,  is  unsound,  its  exclusion  from  the 
jury  is  a  material  error. 

From  the  LaPorte  Circuit  Court. 

D.  J.  Wile,  F.  E.  Osbom,  H.  Newbegin  and  B.  B.  Kings- 
bury, for  appellant. 

F.  Church  and  /.  F.  Church,  tor  appellee. 

Elliott,  J, — The  complaint  of  the  appellee  aa  originally 
filed  was  id  two  paragraphs,  botli  seeking  a  recovery  for  a 
mare  and  colt  killed  by  a  locomotive  of  the  appellant. 

The  second  paragraph  of  the  complaint  was  withdrawu  by 
a  dismissal,  and  after  this  had  been  done  the  appellant  un- 
successfally  offered  it  in  evidence.  We  think  the  pleading 
was  admissible. 

In  Boots  V.  Chnine,  94  Ind.  408,  the  question  was  fully  dis- 
cussed and  many  authorities  cited.  It  was  there  held  that  a 
pleading  like  that  before  us  should  be  received  in  evidence. 
We  do  not  deem  it  necessary  to  again  discuss  the  question,  but 
content  ourselves  with  adding  to  the  authorities  collected  in 
Boots  V.  Canine,  supra,  the  following  authorities,  which  fully 
sustain  our  ruling;  Gordon  v.  Parmelee.,  2  Allen,  212;  B/m* 
V.  Nichols,  12  Allen,  443;  Fogg  v.  Edwards,  20  Hun,  90; 
Frearson  v.  Loe,  L.  R.  9  Chan.  Div.  48  (25  Moak  Eng.  Rep. 
747,  763). 

Appellee's  counsel  do  not  controvert  the  position  of  appel- ' 
kot  upon  the  legal  proposition,  but  endeavor  to  avoid  it  by 
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assertiDg  that  the  exclusion  of  the  evidence  was  a  harmless 
error.     Id  this  they  are  not  successful. 

In  Harbor  v.  Morgan,  4  Ind.  158,  it  was  said:  "When 
evidence  is  pertinent  to  the  issue,  it  should  be  admitted,  how- 
ever little  it  may  seemingly  tend  to  prove."  This  doctrine 
has  been  approved  in  many  cases.  Hall  v.  Henline,  9  Ind. 
256 ;  Nave  v.  Flack,  90  Ind.  205  (46  Am.  R.  205) ;  Boots 
V.  Canine,  supra;  Lanman  v.  Orooker,  97  Ind.  163;  Union, 
etc.,  Ins.  Co,  v.  Buchanan,  100  Ind.  63  j  Grand  Kapids,  etc., 
a.  E.  G).  V.  Di/ler,  110  Ind.  223. 

The  second  paragraph  of  the  complaint  did  tend  to  prove 
that  the  appellee's  theory,  as  ultimately  relied  upon  for  a  re- 
covery, was  unsound.  The  second  paragraph  counted  on  the 
nt^gHgence  of  the  appellant  in  running  iti>  locomotive  oi^  the 
mare  while  she  was  on  a  public  crossing,  whereas  the  first 
paragraph  counted  on  the  breach  of  the  statutory  duty  to 
securely  fence  the  track.  It  is  obvious,  therefore,  that  the 
second  paragraph  impliedly  admits  that  the  killing  of  the 
mare  was  not  owing  to  the  insecurity  of  the  fences  or  cattle- 
guards,  but  to  the  negligence  of  the  company  in  killing  the 
mare  while  on  the  public  crossing.  This  is  an  admission  that 
the  mare  was  not  killed  at  a  place  where  the  appellant  was 
bound  to  fence,  and  the  appellant  was  entitled  to  the  benefit 
of  the  admission.  It  is  true  that  the  pleading  avers  that  the 
cattle-guard  was  insufiScient,  but  this  does  not  break  the 
force  of  the  admission  that  the  mare  was  killed  on  a  public 
crossing.  If  the  mare  was  killed  on  the  crossing,  then, 
although  there  was  an  insufficient  cattle-guard  near  it,  the 
appellant  would  not  be  liable  unless  its  employees  were  guilty 
of  negligence  in  running  upon  the  mare.  Nor  is  this  all. 
If  the  mare  was  killed  on  the  crossing,  contributory  negli- 
gence on  the  part  of-  the  appellee  would  defeat  a  recovery ; 
but  if  she  was  killed  at  a  place  where  the  appellant  was  bound 
to  fence,  and  had  not  securely  fenced,  then  contributory  neg- 
ligence would  not  defeat  the  action.     It  is  apparent  from 
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these  considerations  that  the  admissions  of  the  second  para- 
graph of  the  complaint  were  not  unimportant. 

The  case  is  a  close  one  upon  the  evidence,  and  it  was  a 
harmful  error  to  deprive  the  appellant  of  any  competent  ev- 
idence. ' 

The  admission  contained  in  the  appellee's  pleading  was  un- 
doubtedly open  to  explanation.  It  was  not  in  any  sense  con- 
■elusive,  but  it  was,  nevertheless,  an  admission.  A  party  who 
makes  an  admission,  either  verbal  or  written,  can  not  make 
it  incompetent  by  withdrawing  it,  although  the  withdrawal 
may  tend  to  weaken  its  force.  Wliile  all  admissions  that  are 
not  conclusive  may  be  shown  to  be  founded  on  a  mistake,  or 
maybe  otherwise  explained,  they  remain  competent  evidence 
to  go  to  the  jury  for  what  they  may  be  worth.  In  this  in- 
stance the  appellee  had  a  right  to  show  under  what  circum- 
stances his  pleading  was  written,  and  to  explain  or  contradict 
it  by  any  competent  evidence,  but  he  could  not  destroy  its 
competency  by  a.  withdrawal. 

As  the  case  must  be  again  tried,  we  do  not  deem  it  proper 
to  discuss  the  questions  presented  on  the  evidence. 

Judgment  reversed. 

FUed  Dec.  7, 1S87. 
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No.  13,670. 
Nordyke  &  Marmon  Company  v.  Gehy  bt  al, 

JHoBTOAOE. — Inlcreal  of  Mortgagte  in  ln$tira.nce  Effeeled  by  Mortgagor  on  Mort- 
gaged Premiaes. — A  mortgagee,  merely  as  such,  baa  no  intereat,  legal  or 
equitable,  in  a  policy  of  insurance  cffect<'d  by  the  mortgagor  opon  ths 
mortgaged  premises  for  hia  own  beoeiit,  io  the  abseoce  of  any  covenant 
it  requiring  the  latter  to  insure  for  the  benefit  of  Ibclormer. 
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Sake. — QnenanL — E^ailable  Lien  of  Mortgagtt. — Where  a  mortgagor  ba» 
covenanted  that  he  will  keep  the  mortgaged  premises  insured  for  the 
benefit  of  the  mortgagee,  and  either  has  effected  or  thereafter  effects- 
insarance  in  his  own  name,  though  without  the  mortgagee's  knowledge, 
and  without  intent  to  perform  the  agreement,  such  insurance  will  be 
treated  as  having  been  effected  under  the  agreement,  and  the  mortgagee 
will  have  an  equitable  lien  thereon. 

SaMK. — Ftrjoimajite  by  Mortgagor  0}  (JmeaaiBi  to  hvnet. — Where  a  mortgagor, 
who  has  covenanted  to  insure  the  mortgaged  premises  for  the  benefit  of 
the  mortgagee,  has  effected  solvent  insurance,  in  good  faith,  in  the  name 
and  to  the  acceptance  of  the  latter,  to  an  amount  adequate  to  secure 
the  debt,  and  has  kept  the  policies  alive  until  loss  occurs,  he  is  not 
in  default,  and  will  be  responaible  thereafter  only  for  such  infirmities  as 
existed  in  the  insurance  at  the  time  the  policies  were  accepted,  or  such 
as  maj  have  resulted  from  his  own  subsequent  conduct. 

From  the  Tippecanoe  Superior  Court. 
K.  W.  Chaee,  F.  8.  Chase,  F.  W.  Chaae,  A.  P.  Sianfon  and 
J.  E.  Scott,  for  appellant. 

/.  B.  Cqffrotk,  T.  A.  Stuart  and  J.  H.  Adams,  for  appellees. 

Mitchell,  J. — This  was  a  proceeding  commenced  in  the 
Tippecanoe  Superior  Court  by  the  Nordyke  &  Marmoa  Com- 
pany to  foreclose  two  mortgages  executed  by  Gery,  Hall 
&  Co.  to  the  plaintiff  below. 

The  mortgages  covered  a  tract  of  real  estate,  the  chief 
value  of  which  consisted  in  a  roller-mill  thereon  erected, 
with  the  furniture  and  fixtures  therein  contained.  They  were 
given  to  secure  debts  amounting  respectively  to  $2,399.80 
and  ^76.83.  Both  of  the  mortgages  contained  stipulations 
therein  written,  similar  in  legal  effect,  by  which  the  mort- 
gagors covenanted  to  keep  the  mortgaged  premises  fully  in- 
sured for  the  benefit  of  the  mortgagee,  as  its  interest  might 
appear.  The  mortgagors  had  caused  the  property  to  be  in- 
sured, in  various  fire  insurance  companies,  to  the  amount  of 
$7,500.  Of  the  policies  so  taken  out,  two,  one  issued  by 
the  Louisiaua  Insurance  Company,  the  other  by  the  Monarch 
Insurance  Company,  each  for  $1,250,  had  been  made  payable 
to,  and  were  delivered  to,  the  mortgagee,  as  a  compliance 
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with  the  covenaat  contained  in  the  mortgage  securing  the 
debt  of  {2,399.80.  No  insurance  was  taken  especially  ap- 
plicable to  the  other  mortgage. 

The  mortgagee  alleged  that,  since  the  issnance  of  the  poli- 
cies, the  roller-mill,  with  all  the  combustible  material  ap- 
pertaining to  it,  had  been  destroyed  by  fire,  and  that  tlie 
Monarch  Insurance  Company  had  become  wholly  insolvent, 
so  that  the  mortgaged  premises,  with  the  insurance  policies 
delivered  to  the  appellant,  were  wholly  inadequate  to  secure 
its  debt,  which,  with  the  accumulated  interest,  amounted  to 
about  13,200,  There  was  a  prayer  for  the  foreclosure  of  the 
mortgages,  and  that  a  lien  might  be  declared  and  enforced 
against  the  fund,  generally,  arising  from  the  insurance  poli- 
cies, for  au  injunction  to  prevent  the  appellees  from  assigning- 
or  collecting  the  money  on  the  policies,  and  for  the  appoint- 
ment of  a  receiver  to  collect  the  money,  etc. 

The  court  granted  a.  temporary  restraining  order  enjoining 
the  defendants  from  making  any  disposition  of  the  policies, 
or  the  money  arising  therefrom,  until  a  day  certain,  and  until 
the  further  order  of  the  court.  At  the  time  fixed,  the  mat- 
ter respecting  the  continuance  of  the  restraining  order  in 
force,  and  fhe  appointment  of  a  receiver,  was  heard  by  the 
court  upon  affidavits  presented  by  the  parties  respectively. 
Pending  the  hearing,  $1,333  of  the  moneys  arising  from  the 
policies  had  by  agreement  been  (wid  into  court.  Of  this 
sum  the  court  found  that  $360  ought  to  be  paid  to  themort- 
gagee  to  reimburse  it  for  a  reduction,  or  "scaling,"  of  the 
policies  held  by  it,  which  scaling  resulted  fnim  the  taking 
out  of  other  policies  of  insurance  by  the  mortgagors  subse- 
quent in  date  to  those  held  by  the  appellant.  It  was  further 
found  that  the  sum  of  $396.82,  the  amount  of  the  second 
mortgage  debt,  with  the  accumulated  interest,  should  be  paid 
out  of  this  fund. 

Thereupon  the  defendants  entered  of  record  their  consent 
that  the  sums  above  mentioned  should  be  paid.  Upon  thi» 
being  done,  the  court  dissolved  the  temporary  restraining- 
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order  theretofore  issued,  refused  to  appoint  a  receiver,  aticl 
released  the  residue  of  the  fund  in  the  hands  of  the  clerk 
and  ordered  it  to  be  paid  to  the  defendants. 

From  the  interlocutory  order  so  made  this  appeal  is  pros- 
ecuted. 

Since  the  order  of  the  eourt  rendered  available  to  the  ap- 
pellant a  sum  sufficient  to  satisfy  the  debt  secured  by  the 
second  mortgage,  the  coiisi deration  of  any  question  connected 
with  that  instrument  can  be  of  no  piuctical  moment. 

It  was  a  disputed  qnention,  but  the  court  may  have  found 
from  the  evidciice  before  it  that  the  ap|)ellant  accepted  the 
policies  delivered  to  aiid  retained  by  it  as  a  compliance  with 
the  covenant  contained  in  the  first  mortgage.  That  being 
so,  the  propriety  of  the  order  made  by  the  court,  in  denying 
the  application  for  a  receiver,  and  in  ordering  that  the  resi- 
due of  the  money  in  its  custody  be  paid  to  the  appellees,  de- 
pends upon  whether  or  not,  after  the  acceptance  of  the  poli- 
cies, the  appellant  may  nevertheless  resort  to  the  insurance 
taken  out  by  the  mortgagors  for  their  own  benefit,  on  account 
of  the  total  or  partial  insolvency  of  one  of  the  companies 
whose  policy  it  retains.  While  the  court  may  have  deemed 
it  unnecessary  in  any  event  that  the  expense  of  a  receiver 
should  be  incurred,  and  its  order  in  that  regard  may  have 
l>oen  proper,  however  the  rights  of  the  parties  may  ultimately 
appear,  it  is  nevertheless  apparent  that  the  court  must  have 
reached  the  conclusion  that  in  no  event  supposable  upon  the 
facts  exhibited  would  the  appellant  be  entitled  to  the  money 
remaining  in  the  hands  of  the  clerk.  Hence  the  order  that 
the  money  should  be  paid  tu  the  appellees. 

On  behalf  of  the  appellant  it  is  contended,  with  much  force 
and  plausibility,  that  the  covenant  to  beep  the  property  fully 
insured  for  the  benefit  of  the  mortgagee,  as  its  interest  might 
appear,  operated  to  vest  in  the  api>e]lant  a  specific  right  to 
the  policies  taken  out  in  its  name  and  delivered  to  it,  and  also 
to  confer  upon  it  an  equitable  lien  upon  any  subsequent  in- 
surance taken  out  by  the  mortgagors  for  their  own  benefit. 
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to  aa  exteot  necessary  to  eaable  it  to  realize  therefrom  aoy 
deficiency  which  may  result  from  the  inadequacy  of  the  in- 
surance delivered  to  it  from  any  cause. 

It  la  abundantly  settled  that  a  mortgagee,  merely  as  such, 
has  no  interest,  either  in  law  or  equity,  in  a  policy  of  insur- 
ance effected  by  the  mortgagor  upon  the  mortgaged  premises 
for  his  own  benefit,  indepeudentof  any  covenant  or  contract 
requiring  the  latter  to  insure  for  the  benefit  of  the  former. 
1  Jones  Mortg.,  section  401. 

Between  the  insurer  and  the  insured  a  policy  of  fire  insur- 
ance is,  as  a  general  rule,  purely  a  personal  contract,  by  which 
the  former  agrees  to  indemnify  the  latter  against  any  loss  he 
may  sustain  by  the  destruction  of  his  interest  in  the  property 
insured. 

It  is  settled  beyond  controversy,  however,  that  the  insured 
may,  by  an  executed  agreement,  under  which  insurance  is 
effected  in  the  name  of  a  third  person  who  has  an  insurable 
interest  in  the  property,  invest  such  third  person  with  the 
legal  right  to  enforce  payment  of  a  policy  taken  out  for  his 
indemnity;  or  he  may,  by  an  executory  agreement,  give  to 
such  third  person  an  equitable  lien  upon  the  money  due  upon 
a  policy  which  the  insured  has  taken  out  in  his  own  name, 
but  which,  according  to  the  agreement,  should  have  been 
ta'ken  in  the  name  of  the  other,  or  which  should  have  been, 
by  the  like  agreement,  assigned  to  him.  Nichola  v.  Baxkr, 
5  R.  I.  491;  Doughiy  v.  Van  Horn,  29  N.  J.  Eq.  90;  In 
re  Sandg  Ale  Brewing  Co.,  3  Bissell,  175;  Amea  v.  Richard- 
son, 29  Minn.  330 ;  Miller  v.  Aldrich,  31  Mich.  408 ;  Ch-om- 
veU  V.  Brooklyn  Fire  Ins.  Co.,  44  N.  Y.  42;  Wheeler  v.  7n- 
*wraiice  Co.,  101  U.  S.  439. 

The  foregoing  and  many  other  decisions  settle  the  propo- 
sition that,  in  case  a  mortgagor  has  covenanted  that  he  will 
keep  the  mortgaged  premises  insured  for  the  benefit  of  the 
mortgagee,  and  either  has  eflxicted  or  thereafter  effects  in- 
surance in  his  own  name,  "though  this  be  done  without  the 
mortgagee's  knowledge,  or  \vitlH>ut  nny  intent  to  perform 
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the  ^reement,  equity  will  treat  the  insurance  as  effected 
ander  the  agreement  (unless  this  has  been  fulfilled  in  some 
other  way),  and  will  give  the  mortgagee  his  equitable  lien 
accordingly.  Tins  is  upon  the  priuciple  by  which  equity 
treats  that  as  done  which  ought  to  have  been  done.  That  is 
to  say,  inasmuch  as  the  insurance  effected  ought  to  have 
been  made  payable  to  the  mortgagee,  equity  will  give  the 
mortgagee  the  same  benefit  from  it  as  if  it  had  been." 
Amea  v.  Richardson,  mipra;  Thomoi  v.  Vonkapff,  6  Gill  & 
J.  372 ;  Carter  v.  RockOt,  8  Paige,  437. 

From  what  has  preceded,  the  conclusioD  may  be  deduced 
that  the  right  of  a  mortgagee  to  avail  himself  of  the  benefit 
of  insurance  taken  out  by  the  mortgagor  depends  wholly 
upon  contract,  and  that  his  right  to  invoke  the  aid  of  a  court 
of  equity  to  enforce  a  lien  upon  money  arising  from  uoas- 
signed  policies  effected  by  and  in  the  name  of  the  mort- 
gagor depcnda  entirely  upon  the  existence  of  an  unperformed 
executory  agreement  on  the  part  of  the  mortgagor.  When 
a  contract  has  been  fully  and  fairly  executed  according  to  its 
spirit  and  purpose,  and  to  the  acceptance  of  the  party  for 
whose  benefit  it  was  made,  the  consummation  or  perform- 
ance of  the  contract  leaves  no  room  for  the  application  of 
the  equitable  doctrine  that  equity  treats  that  as  done  which 
ought  to  have  been  done.  If  a  mortgagor,  who  has  cove- 
nanted to  insure  the  mortgaged  premises  for  the  benefit  of 
tlie  mortgagee,  has  effected  solvent  insurance,  in  good  faith, 
in  the  name  and  to  the  acceptance  of  the  mortgagee,  to  an 
amount  adequate  to  secure  the  debt,  then  he  has  done  that 
which  he  ought  to  have  done ;  and  if,  in  good  feith,  under  the 
belief  that  he  is  affording  the  mortgagee  valid  indemnity,  he 
keeps  the  policies  so  taken  out  alive  until  the  mortgage  debt 
is  paid,  or  a  loss  occurs,  he  is  not  in  default.  This  is  ac- 
cording to  the  rnle  which  declares,  that  "If  a  covenant  be 
once  properly  performed,  the  covenantor  shall  be  absolved 
from  all  liability,  although  the  performance  may  by  matter 
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subseqneat  be  defeated  or  rendered  uDavailing."  Flatt  Cov- 
«DaDt3,  140. 

In  such  a  caae  the  mortgagor  will  have  satisfied  his  cove- 
nant as  completely  as  has  a  debtor  who  has  paid  his  debt  in 
compliance  with  bis  contract.  He  will  be  res]x>nsible  there- 
afler  only  for  such  infirmities  as  existed  and  were  inherent  in 
the  insurance  at  the  time  the  policies  were  accepted,  or  such 
as  may  have  resulted  from  his  own  subsequent  conduct. 
"  Though  the  covenantor  performs  the  letter  of  his  covenant, 
yet  if  he  does  auy  act  to  defeat  its  intent  or  use,  he  is  guilty 
of  a  breach."     Piatt  Covenants,  139. 

In  respect  to  insurance  effected  by  the  mortgagor  for  his 
own  benefit,  ailer  and  so  long  as  the  covenant  to  insure  for 
the  benefit  of  the  mortgagee  remains  satisfied,  the  parties 
stand  in  the  relation  of  mortgagor  and  mortgagee,  between 
whom  no  contract  to  insure  exists. 

The  application  of  what  has  been  said  to  the  case  under 
consideration  is  this:  the  court  may  have  found  that  the  ap- 
pellees purchased  insurance,  in  the  name  and  to  the  accept- 
ance of  the  appellant,  to  au  adequate  amount,  in  companies 
which  were  solvent  at  the  time,  thereby  fully  complying  with 
and  satisfying  the  covenant  contained  in  the  mortgage.  It 
may  have  found  further,  that  they  had  in  good  faith  complied 
with  their  contract,  by  continuing  the  policies  thus  accepted 
and  held  by  the  appellant,  under  the  belief  that  they  were 
affording  their  creditor  available  indemnity  against  loss  by 
fire,  and  that  they  had  done  nothing  since  to  impair  or  defeat 
the  validity  of  the  policies,  except  to  take  out  subsequent  in- 
surance for  their  own  protection,  the  effect  of  which  was  to 
scale  the  policies  held  and  owned  by  the  appellant,  which 
scaling  the  court  required  them  to  make  good.  Upon  the 
assumption  that  the  foregoing  may  have  appeared  as  the 
probable  situation,  the  propriety  of  the  orders  made  by  the 
court  is  apparent.  Whether  the  final  hearing  shall  result 
in  establishing  what  may  have  seemed  probable  at  the  pre- 
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liminary  hearing  remains  to  be  determined  by  the  court  be- 
low when  the  evidence  shall  have  beeu  fully  heard. 

The  orders  and  judgment  of  the  court  are  affirmed,  with 

costs. 

Filed  Oct.  18,  18ST ;  petition  for  a  reheariDg  overruled  Dec.  10, 1887. 


The  City  op  Terre  Haute  v.  Hudndt  et  al. 

UoMTCiPAL  Corporation. — Sewer. — Negligtnce. — A  municipal  corporation 
ia  liable  for  negligence  in  devising  the  plan  o(  a.  sewec  constructed  by 
it,  as  well  as  for  negligence  iu  tbe  manner  of  doing  the  work. 

Same.— A*;/;  Required  in  Plan  for  ScB«r.— Where  the  authorities  of  a  mu- 
nicipal corporation  undertake  the  work  of  constructing  a  sewer,  or 
BjBtem  of  sewers,  it  is  their  dtlt;  to  uee  reasonable  cart  to  procure  th« 
servicea  of  men  skilled  in  such  matters  to  prepare  the  plans  for  the 
■ame,  and  if  there  is  a  lack  of  such  care,  by  reason  of  which  tbe  plans 
are  defective,  they  are  guilty  of  negligence,  for  which  tbe  corporation 
must  anairer  in  case  of  damage  resnltiog  from  such  defective  plans. 

Same. —  When  no(  LinhU  far  Drffctint  .Sfeicrr.— Where,  however,  reasoaable 
care  is  exercised  by  the  municipal  authorities  in  ttecuriag  tbe  employ- 
ment of  fair  care  and  skill  in  the  preparation  of  plans  for  a  sewer,  and 
ordinary  care  is  used  to  see  that  such  skill  is  brought  into  exercise, 
then  there  ia  no  negligence,  and  can  be  no  liability,  although  when  the 
plan  ia  carried  into  effect  a  defect  may  be  developed  which  destroys  or 
impairs  its  efficiency. 

Saue. — Evideiux. — BeawnabU  (hre. — Conmitationi  With  ExperU. — Where  a 
recovery  is  sought  for  injuries  caused  by  a  defective  sewer,  or  by  a 
sewer  oC  inadeqnate  siEe,  the  defect  or  insufficiency  being  caused  by  a 
defect  in  the  plan,  it  is  competent  for  the  municipal  corporation  to  show 
that  reasonable  care  was  exercised  in  the  employment  of  a  competent 
engineer  or  expert  to  prepare  the  plan,  and  that  ordinary  care  was  used 
in  seeing  to  it  that  he  exercised  skill,  and,  to  this  end,  evidence  of 
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^  consultation  with  experts,  so  employed,  or  of  eiaminatioD  of  plans  by 
cuunciliuen,  is  competent,  tbuU);li  nut  in  writing. 

EviDESCB.—  Weisht  of  not  Delermiued  cat  l^iKslion  n/  AJmugAUiiy.—Admim- 
ble  if  Teading  to  Support  I'Aeorj. — A  court  can  not,  on  a  question  of  the 
udnuBsibility  of  evidence,  determine  its  weight ;  but  if  tliere  is  an^  evi- 
dence tending  to  support  the  tiieory  wliicb  mukva  the  evidence  conipe-  - 
tent,  whether  it  be  direct  or  indirect,  the  offered  evidence  must  be 
admitted  when  presented  in  proper  form. 

Sake. —  Ctjmpetenl  ajtd  IiKompeienl  Mud  be  Sepvraled. — Where,  by  a  single 
question  or  proposition,  evidence  partly  competent  and  partly  incoDi' 
pelent  is  offered,  there  is  no  error  in  excluding  it. 

Same. — Eipert  Wilnas.—Qiiaiifitutiow  y.— No  precise  knowledge  is  re- 
quired of  an  expert  witness ;  it  is  enough  if  the  witness  shows  such  an 
acquaintance  with  the  subject  as  to  qualify  him  to  give  an  opinion; 
and  in  an  action  to  recover  damages  for  injury  to  a  mill,  a  witness,  who 
ig  flhown  to  be  one  of  the  owners  of  the  mill,  engaged  in  operating  it, 
and  to  have  knowledge  of  ils  structure  and  the  injury,  is  prima  facit 
eonipetent  to  give  an  opinion  as  to  the   length  of  time  required  to 

Same. — Ntyligmce. —  Tnlerriiplion  nf  Bwsinfiu.  —  Prills  (u  an  Eltmcixl  of 
Damayeti. — Where  an  cslahlislied  business  of  a  permanent  character,  as 
a  mil)  for  the  manufucture  of  grain  into  menl,  houiiny  or  the  like,  is 
suspended  by  an  ovi;rflow,  and  machiuery  iiscil  therein  ho  injured  that 
in  order  to  make  repairs  u  ccxsation  of  business  is  necessary,  the  net 
eamings  or  profits  of  the  prcent  and  past  are  competent  to  be  consid- 
ered by  the  jury  in  est iiii;i ting  the  owner's  dnniiiKes  during  the  period 
that  his  business  is  so  interrupted. 

From  the  Vigo  Siiporior  Coui'l. 

B.  E.  RkondH,  E.  F.  William,  T.  A.  Foley,  H.  C.  Pugh  and 
H.  B.  Jones,  for  appellant. 

C.  F.  McKuit,  S.  B.  Davm  and  S.  C.  Davis,  for  appellees. 

Elmott,  J. — The  complaint  of  the  .ipijclleea  .seeks  to  re- 
cover damages  for  injuries  alleged  to  have  been  caused  by  tlie 
negligenee  of  the  municipal  anthoriti<'s  in  constructing  and 
maintaining  sewers. 

One  of  the  prineijinl  questions  argned  by  counsel  arises  on 
the  ruling  excluding  evidence  offered  by  the  appellant.  The 
purpose  of  appellant  in  offering  this  evidence  was  to  prove 
that  the  defect  in  the  system  of  sewera  was  in  the  {^^fn^and 
not  in  the  work  of  executing  it,  and  that  the  defect  was  not 
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the  result  of  negligence,  but  of  an  error  of  judgmeut.  It 
haa  long  been  the  law  in  this  State  that  a  muniuipal  corpora- 
tion ia  liable  for  negligence  in  devising  the  plan  of  a  sewer 
conatructed  by  it,  as  well  as  for  negligence  in  the  manner  of 
doing  the  work.  Of  course,  as  long  as  no  work  is  done  under 
the  plan  no  liability  can  arise,  nor  can  a  liability  exist  where 
there  is  nothing  more  than  a  failure  to  adopt  a  plan.  But 
where  a  plan  ia  adopted  and  carried  into  execution,  then  there 
is  a  liability  if  there  was  negligence  in  devising  the  plan. 
It  is  the  duty  of  the  municipal  corporation  to  exercise  rea- 
sonable care  in  providiuga  plan,  as  well  as  in  doing  the  work 
under  it. 

In  the  case  of  Oiti/  of  North  Vernon  v.  Voegler,  103  Ind. 
314,  the  ca.'ws  were  collected,  and  it  was  said,  among  other 
things,  that  "  the  doctrine  is  not  only  sustained  by  authority, 
but  is  sound  in  principle.  Suppose  that  the  common  council 
of  a  city  dctermiue  to  build  a  sewer,  and  cover  it  with  reeds, 
can  it  be  possible  that  the  corporation  can  escape  liability  on 
the  ground  that  the  common  council  erred  in  devising  a  plan  ? 
Of,  to  take  such  a  case  as  CHi/  of  ImUanapoliB  v.  Huffer, 
supra,  suppose  the  common  council  undertake  to  conduct  a 
large  volume  of  water  through  a  culvert  capable  of  carrying 
less  than  one-tenth  of  the  water  coiuluctcd  to  it  by  the  drains 
■constructed  by  the  city,  can  responsibility  be  evaded  on  the 
ground  of  an  error  of  judgment?  Again,  to  take  an  illus- 
tration from  a  somewhat  different  class  of  cases,  suppose  the 
common  council  to  devise  a  plan  for  a  bridge  that  will  require 
timbers  so  slight  as  to  give  way  beneath  the  tread  of  a  child." 
From  the  rule  expressed  in  so  many  of  our  cases  we  can  not 
depart,  for  it  is  not  only  well  sustained  by  authority,  but  is 
right  in  principle.    'Morrill  City  Neg,  86. 

While  our  cases  have  always  held  that  municipal  corpora- 
tions are  liable  for  negligence  in  devising  a  plan,  they  have 
from  Erst  to  last  declared  that  there  is  no  liability  unless  there 
is  negligence.  Rice  v.  C%  of  Evansvilie,  108  Ind.  7  (58  Am. 
R.  22);     dtp  of  North  Vernon  v,  Voegler,  supra;  City  of 
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Orawfordamlle  v.  Bond,  96  lad.  236  j  Oity  of  EvanmUle  v. 
Decker,  84  Ind.  325  (43  Am.  R.  86) ;  Cummins  v.  Ofy  of  Sq/- 
mour,  79  luil.  491  (41  Am.  R.  618) ;  HW«  v.  Gty  of  Madi- 
ton,  lb  lud.  241  (39  Am.  R.  13o);  Giy  of  Indianapolis  v. 
Huffet,  30  Ind.  235 ;  Stackkouae  y.Ctty  of  Lifayette,  26  Ind. 
17  (89  Am.  Dec.  450);  City  of  LogampoH  v.  Wright,  25 
Ind.  512. 

It  is,  tlioreforc-,  a  question  of  paramuuiit  im|)ortaiice  whether 
the  mtini('i))al  authorities  exei-ciswl  duo  care  in  securing  a  plan, 
for  if  tliey  did  exercJHe  such  care,  then  tlieir  error  is  one  of 
judgment  whicli  can  not  create  a  liability.  It  is,  however, 
negligence  for  men  nnskilled  in  the  husincs.i  of  preparing 
plans  for  sewers  to  act  upon  tiieir  own  judgment  in  <-asc's 
where  wkiil  is  required.  Bradbury  v.  Goodwin,  108  Ind. 
286.  It  is  their  duty  to  use  rea.sonable  care  to  ])rocure  the 
services  of  men  skilled  in  such  affairs,  and  if  they  fail  to 
exercise  thi.s  care  they  are  guilty  of  ne;:iligence  for  which  the 
corporation  muHt  answer.  Undertaking  to  exerei.se  judg- 
ment without  skill  in  a  matter  which  reiguircs  skill  i.s  not  a 
mere  error  of  judgment,  but  it  is  negligence.  This  is  a 
familiar  principle  pervading  all  brsnciies  of  jurisprudence. 
A  man  who  undertakes  as  a  lawyer  to  conduct  an  action  at  law 
without  jwssessing  skill  is  negligent ;  sso,  too,  one  who  nndcr- 
take^to  treat  a  .sick  or  wounded  man  as  a  physician  or  .surgeon 
■without  po-s-sessing  a  fair  degree  of  professional  knowledge 
is  guilty  of  a  breach  of  duty.  A  mechanic  who  undertakes 
to  build  a  hoase  is  liable  in  damages  if,  through  ignorance, 
he  does  his  work  unskilfully.  Negligence,  according  to 
Judge  Cooi.ey'3  definition,  is  "The  failure  to  observe,  for 
the  protection  of  the  interest  of  another  person,  that  degree 
of  care,  precaution  and  vigilance  which  the  circumstauces 
justly  demand."  Cooloy  Torts,  630;  Brown  v.  Congress, 
«fe.,  St.  R.  W.  Co.,  49  Mich.  153. 

If  a  municipal  corporation  undertakes  the  work  of  con- 
structing a  system  of  scwerg,  in  a  case  where  the  assistance 
Vol.  112.— 35 
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of  men  skilled  in  auch  matters  is  esseDtial  to  secure  sewera 
that  shall  carry  off  the  water  conducted  into  them,  without 
using  reasonable  care  to  jH'ocure  such  assistance,  there  is  an 
absence  of  "the  precaution  and  vigilance  which  the  circum- 
stances j  ustly  demand."  If,  however,  the  munici[)al  authori- 
ties do  exercise  reasonable  care  in  securing  such  assistance, 
and  do  exercise  reasonable  care  in  securing  the  employment 
of  fair  care  and  skill,  they  are  not  guilty  of  negligence.  If, 
after  bringing  into  exercise  reasonable  care  tn  fielect  skilled 
persons,  and  in  securing  the  exercise  of  their  skill,  there  i». 
still  a  defect  in  the  system,  it  must  be  attributed,  not  to  neg- 
ligence, but  to  an  error  of  judgment.  The  case  is  strictly 
analogous  to  that  of  a  railroad  company  sought  to  be  held 
liable  by  one  of  its' employees.  In  such  cases  it  is  uniformly 
held,  that  if  ordinary  care  is  used  in  the. selection  of  the  co- 
servanta  the  company  is  not  liable,  although  it  may  turn  out 
that  the  co-servant  was  not  capable  of  performing  the  duties- 
entrusted  to  him.  So,  here,  if  the  municipal  corporation 
uses  reasonable  care  to  secure  and  put  into  exorcise  the 
services  of  compc^tent  engineci-a,  it  ought  not  to  be  held  lia- 
ble, although  it  docs  turn  out  that  a  mistake  was  made.  It 
would  impose  a  burd<'n  upon  municipal  corporations  that  no 
principle  of  right  or  justice  warrants  to  hold  them  nccount- 
able  where  they  have  exorcised  reasonable  care  to  secure  a 
perfect  and  an  adequate  system  of  sewerage. 

The  principle  which  wc  are  endeavoring  to  bring  out  is 
thus  declared  in  Johmton  v.  IHdrtct  of  Columbia,  1  Mackey, 
427  :  "  In  the  next  place,  a  mere  eri-or  of  judgment  in  the 
construction  of  such  work,  does  not  seem,  on  the  authorities, 
to  be  a  ground  of  action  in  the  absence  of  carelessness  in  the 
selection  of  a  plan,  or  the  employment  of  proper  agents  to 
devise  and  execute  it."  A  similar  line  of  reasoning  is  pursued 
in  Van  Pelt  v.  City  of  Davenport,  42  Iowa,  308,  where  it  was 
said :  "  The  city  can  not  bo  held  liable  unless  for  some  neglect 
or  omissionof  duty  or  negligence  in  its  performance."  At  ao- 
other  place  in  the  same  opinion  it  was  said ;    "  As  the  citjr 
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mnst  act  througli  the  agency  of  others,  it  wa.s  its  duty  to  select 
a  com]>etent  eDgineer.  When  such  sek-t^tion  \s  made,  the  city 
has  in  that  regard  discharged  its  duty,  and  no  direct  negli- 
gence  or  omission  is  attributable  to  it.  If  a  competent  eu- 
gineeracts  in  good  faith  itidrattiug  the  plansof  a  culvert,  and 
honestly  believes  that  he  is  making  it  large  enough  to  ac- 
complish the  desired  purpose,  then  no  negligence  of  the 
Berrant  is  attributable  to  the  principals.  If  he  xa  nufficiently 
competent  and  makes  a  mistake  after  the  honest  exercise  of 
his  best  judgment,  it  is  such  a  mistake  as  is  inseparable  from 
human  action.  The  making  of  such  mistake  cau  not  be  at- 
tributed to  negligence,  for  negligence  is  the  failure  to  exer- 
cise ordinary  care." 

It  is  possible  for  a  common  council  to  act  negligently  in 
devising  a  plan,  as  well  as  iu  any  other  matter.  If  that  body  ■ 
andertakcs  to  prosecute  a  public  work  which  requires  a  plan,  ■ 
and  that  plan  can  only  be  devised  and  prepared  by  skilful  or 
experienced  men,  it  would  be  negligence  for  it  to  undertake- 
the  work  without  exereising  reasonable  care  to  secure  the  as- 
sistance of  such  men.  A  prudent  man  certainly  would  not 
undertake  a  work  of  that  character  without  the  aid  of  com- 
petent men,  and  a  city  is  held  to  substantially  the  same  degree 
of  care  as  individuals.  Lehu  v.  CUy  of  fkin  Francisco,  66 
Oftl.  76;  Bamns  v.  Dlstrid,  of  Columbia.  91  U.  S.  540. 

Deliberation  on  the  part  of  the  common  council  is  futile 
unless  the  members  have  a  fair  knowledge  of  the  matter 
which  forms  the  subject  of  their  deliberation.  Men  may  de- 
liberate to  the  end  of  time  without  accomplishing  any  useful 
purpose  unless  they  pos.ws3  knowledj^e  of  the  thing  they  are 
considering.  If  eouncilmcn  are  not  skillwl  in  devising  plans 
for  sewers,  no  length  of  time  spent  in  deliberation  can  es- 
tablish the  fact  that  due  care  was  exercised.  Due  care  im- 
plies the  employment  of  such  means  as  will  secure  knowledge, 
not  a  deliberation  without  knowledge.  Men  who  take  no 
means  to  secure  knowledge  essential  to  intelligent  deliber- 
ation do  not  exercise  tliat  care  .which  the   law  requires.     If, 
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in  a  case  like  this,  councilmen  proceed  without  knowl- 
edge, DO  matter  how  slowly,  they  do  not  exercise  care;  but 
if  they  use  i-easunable  means  to  secure  knowledge,  mid  with 
deliberate  care  act  upon  it  when  secured,  they  are  not  negli- 
gent. If  reasonable  care  is  used  to  secure  the  preparation 
of  plans  by  competent  men,  and  ordinary  care  iw  used  to  see 
that  the  skill  of  the  engineer  or  exi>ert  is  brought  into  cx- 
■ercise,  then  there  is  no  negligence,  and  can  be  no  liability, 
although,  when  the  plan  is  carried  into  effect,  a  defect  may 
be  developed  which  destroys  or  im))airs  its  offiricncy. 

It  is  the  law  that  where  a  municipal  corp()ration  collects  in 
-one  channel  a  great  body  of  water  it  must  use  reasonable  care 
to  provide  an  outlet  for  it.  Rice  v.  Cify  of  Eeannmlle,  supra  ; 
JApet  V.  Hand,  104  lud.  503;  City  of  EvansvUle  v.  Decker, 
M  Iiid.  325  (43  Am.  R.  86)  j  Weis  v.  Gti/  of  Madison, 
mipra  ;    CHtti  of  Indiawqiolis  v.  iMwyet;  38  Ind.  348. 

But,  while  we  concur  with  the  apjK'llees'  counsel  upon  this 
point,  it  does  not  necessarily  load  to  the  conclusion  that  evi- 
dence showing  care  in  securing  a  plan  was  not  com|)etent. 
This  is  so,  because  the  theory  of  the  apiioilaut  is  that  the 
cause  of  the  injury  was  a  defect  in  the  plan,  and  that  the  de- 
fect was  the  failure  to  provide  for  a  sufficient  number  of 
catch-basins.  There  was  s<ime  evidence  tending  to  support 
this  theorj',  and  this  was  en'nigii  to  render  the  evidence  com- 
petent. A  court  can  nut,  on  a  question  of  the  admissibility 
of  evidence,  determine  the  weight  of  evidence;  but  if  there 
is  any  evidence  tending  to  support  the  theory  wliich  makes 
the  evidence  comjietent.  whether  it  he  direct  or  indirect,  the 
offered  evidence  must  be  admitted  when  made  in  proper 
:form. 

Where  a  recover)-  is  sought  for  injuries  caused  by  a  de- 
fective sewer,  or  by  a  sewer  of  inadequate  size,  and  the  defect 
ot  insufficiency  is  caused  by  a  defect  in  the  plan,  itjs  com- 
petent for  the  municipal  corporation  to  show  that  reasonable 
care  was  exercised  in  employing  a  competent  engineer  or  ex- 
pert to  prepare  the  plan,  and  that  ordinary  care  was  used  in 
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seeing  to  it  that  he  did  exereide  skill  and  care.  We  do  not 
mean,  of  coarse,  that  these  thiags  may  be  proved  by  a  mere 
statement  of  conclusions,  but  that  they  may  be  proved  by  ev- 
idence of  the  specific  facts  leading  to  those  conclusions.  Id 
this  instance,  if  the  offer  had  been  pro|>erly  made  it  would 
have  been  the  duty  of  the  trial  court  to  allow  evidence  of  the 
fact  that  reasonable  care  was  used  by  the  city  in  procuring 
the  services  of  a  competent  engineer  or  expert,  and  in  secur- 
ing the  exercise  of  hid  skill. 

•  Evidence  of  consultation  with  expert*  employed  to  pre- 
pare plans,  or  of  the  examination  of  plans  by  councilraen, 
may  be  competent,  althongii  not  in  writing.  It  is  not  every 
act  of  a  councilman  that  must  be  put  on  record.  Council- 
men  in  examining  the  locality  where  public  improvements 
are  to  be  made,  or  in  examining  plans,  act  in  an  official 
cajMicity,  but  these  acts  need  not  necessarily  be  exhibited  in 
the  record. 

It  is  probably  true  that  some  of  the  evidence  on  the  ques- 
tion under  immediate  discussion  offered  by  the  ai>|H-llant  was 
compi'tent,  hut  some  of  it — as  for  instance,  some  general 
ccinclusioiis  where  there  should  have  been  specific  facts — was 
clearly  incom[K;tent,  and,  an  the  evidehce  was  offered  without 
separating  the  goo<l  from  the  bad,  there  was  no  available- 
error  in  excluding  it.  Louisoille,  etc.,  R.  W.  Co.  v.  Falvey, 
104  Ind.  409;  Catkrell  v.  Ciiihrcll,  101  lud.  375;  Wol/e  v. 
Pugk,  101  Ind.  293;  Elliolt  v.  Rimell,  92  Ind.  526. 

For  another  reason  there  was  no  such  error,  and  that  is, 
because  there  were  no  specific  questions  asked  for  the  pur- 
pose of  eliciting  the  testimony  alleged  to  have  been  improp- 
erly rejected.  Hiffham  v.  Vanosdol,  101  Ind.  160;  Judy 
V.  Cttizen,  101  Ind.  18;  Ralston  v.  Moore,  lOo  Ind.  243; 
Wooleri/  V.  Louleville,  etc.,  B.  W.  (h.,  107  Ind.  381  ;  Seaveyy. 
Walker,  108  Ind.  78. 

One  of  the  appellees  was  permitted  to  state  the  length 
of  time  it  would  require  to  repair  the  injury  done  by  the 
overflow.     It  was  objected  that  this  testimony  was  iDCom- 
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petent  because  the  witness  was  not  shown  to  be  an  expert 
qualified  to  give  an  opinion.  Conceding,  but  not  deciding, 
that  the  question  was  one  which  none  save  an  expert  could 
properly  answer,  we  think  there  was'  uo  eri-or  in  admitting 
the  testimony.  The  witness  was,  as  the  evidence  shows,  one 
of  the  owners  of  the  mill,  engaged  in  opurating  it,  and  had 
knowledge  of  the  structure  and  its  injury,  and  we  regard 
this  as  prima  faoie  snfScieut  to  qualify  him.  No  precise 
knowledge  is  required;  it  is  enough  if  the  witness  shows  " 
such  an  acquaintance  with  the  subject  as  to  qualify  him  to 
give  an  opinion.  Colee  v.  Stale,  75  Ind.  oil ;  Goodwin  v. 
State,  96  Ind.  550;  Sage  v.  StaU,  91  Ind.  141,  and  cases 
cited.  The  value  of  liis  testimony  depends,  of  course,  upou 
the  extent  of  his  knowledge,  but  this  does  not  necessarily 
determine  its  comiK'tency. 

On  the  ruling  of  the  court  admitting  testimony  of  the 
profits  of  the  plaititifT's  business  arises  anotlier  important 
question.  Tiiis  question  is  both  important  and  ditticuit,  and, 
In  order  to  bring  it  clearly  into  view,  it  is  necessary  to  refer 
to  some  of  the  evidence  toucliing  the  matter  out  of  whicli  it 
emerges.  The  appellees  were  the  owners  of  a  large  mill,  and 
were  engaged  in  the  business  of  manuracturing  and  selling 
the  products  of  corn.  For  this  purpose  their  mill  was 
equipped  with  machinery  and  appliances  of  great  value.  The 
water  which  was  thrown  upon  their  premises  caused  them  to 
stop  business  for  twelve  days.  The  injury  done  hy  the  water 
was  so  extensive  as  to  render  it  necessary  to  make  costly  re- 
pairs. To  make  these  rqiairs  would  require  a  cessation  of 
business  for  sixty  days.  At  the  time  of  the  trial  these  re- 
pairs had  not  been  made,  but  they  were  required,  as  wo  must 
assume  for  our  present  purpo.se,  and  it  was  the  intention  of 
the  appellees  to  make  them.  One  of  the  appellees,  having 
te.-itified  that  the  re|»aii-.s  were  rendered  neces.'sarv  by  the  in- 
jury done  by  the  water,and  that  it  would  require  sixty  days 
to  make  them,  was  asked  by  his  counsel  this  question  : 
"What  are  therea.sonableearnincsof  thatniill  per  day  now?" 
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The  witness  auswefed:  "There  are  times  during  the  year 
when  our  net  earuing^  art.'  larger  than  at  others."  He  was 
then  asked :  "  What  would  be  a  fair  average  ?  "  and  he  an- 
swered: "  One  hundred  and  fifty  dollars  per  day." 

It  appears  from  the  cross-examination  that  the  term  "  net 
earnings,"  as  used  by  the  witness,  meant  profits,  and  this  is 
the  legal  meaning  of  the  term.  St.  John  v.  Erie  Railway  Co., 
22  Wall.  1-36. 

It  will  be  observed  that  the  question  asked  does  not  refer 
to  future  profits,  but  to  the  average  profits  that  the  mill  was 
then  earning  or  had  earned.  The  testimony  upon  this  ques- 
tion was,  it  is  important  to  keep  in  mind,  as  to  the  profits 
that  the  mill  had  earned  and  was  then  earning.  This  is  an 
important  faetor  in  the  investigation,  and  distinguishes  the 
casi'  very  elearly  and  very  distinetly  from  those  cases  in 
whieh  it  is  held  that  evidence  of  speculative  prospective 
profits  is  not  eomi>etent.  The  question  here  is,  had  the  ap- 
pidlees  a  right  to  prove  what  profits  their  mill  had  earned  in 
tho  |)ast,  and  what  it  was  earning  in  the  then  present  ?  There 
was  no  attempt  to  pTOve  what  it  might  earn  in  the  future. 
What  exists  in  the  present,  or  has  existed  in  the  past,  can 
not  be  considered  a  matter  of  speculation.  It  is  not  to  be 
forgotten  that  the  mill  was  and  had  been  in  active  operation, 
with  a  known  and  established  business.  The  case  is  for  this 
reason  not  at  all  like  one  in  which  the  business  has  not  l>een 
in  existence.  It  is  this  fact  which  distinguishes  the  case  un- 
der examination  from  the  case  of  Western  Gravel  Road  Oo. 
v.  Cox,  3!)  Ind.  260,  upon  which  the  appellant  places  so  much 
strcs.'i.  In  that  ease  the  profits  were  entirely  prosjicctive ; 
they  wen'  neither  matters  of  the  present  nor  the  past,  but 
were  wholly  of  the  future.  The  fact  that  the  profits  were  of 
the  present  and  the  |'.ist  ilistinguishes  this  ease  from  the  rule 
asserted  in  Glnm  v.  Gnrhcr,  55  Ind.  336,  that  merely  specu- 
lative profits  can  not  be  taken  into  consideration  in  estimat- 
ing damages.  Indeed,  the  fair  deduction  from  that  case  is 
that  known  profits  may  l>e  taken  into  consideration,  for  it  was 
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there  said  :  "And  we,  think,  if,  in  consequence  of  the  iacts 
averred,  the  cumplainant's  house  and  fixtures  therein  and 
j)lace  of  business  beeaine  useless  to  him  for  a  lime,  that  it  is  a 
fair  element  for  a  jury  to  consider,  in  estimating  damans." 
The  decision  in  Ma»terton  v.  Village,  of  Mt.  Vernon,  58  N.  Y. 
391,  does  support  the  appellant's  theory,  for  it  does  decide 
that  evidence  of  past  profits  is  not  competent,  but  the  case  is 
not  well  considered,  and,  as  we  shall  presently  show,  is  not 
in  line  with  the  current  of  di>cisi()n  in  the  same  court,  nor 
with  the  purrent  of  authority  elsewhere. 

The  last  of  the  cases  cited  by  tlie  ajipellant  on  this  point 
is  Grigin  v.  Coher,  16  N.  Y.  489.  Tliai  ease  holds  that 
future  profitJi,  speculative  and  eontingent  in  tluir  nature,  are 
not  to  be  considered  in  estimatiufr  damages.  If  it  stopped 
at  that  point  it  would  do  the  ap|H-11ant  no  good,  but  it  goes 
furtlier,  and  decides  that  "  The  gtmeral  rule  is.  that  tlie  party 
injured  is  entitled  to  recover  ail  his  damages,  including  gains 
prevented  a.s  well  as  losses  sustained,  provided  they  are  cer- 
tain." To  us  it  seems  that  the  extract  we  liave  made  is  the 
law,  and  is  in  favor  of  the  appidlees  upon  the  questiou  of 
the  admissibility  of  eviden<re  of  past  and  present  profits. 
These  are  certain  ;  one  is  in  the  domain  of  the  past,  the  other 
in  that  of  the  present ;  neither  in  that  of  ilie  future. 

Turning  to  the  authorities  u|>on  the  general  question,  and 
prefacing  our  discussion  of  them  bv  the  statement  that  we 
are  now  immediately  eoneerned  with  the  question  whether 
evidence  of  profits  earnetl  in  the  past  and  in  the  present  is 
competent,  not  what  its  weight  or  effect  is,  we  lay  down  the 
general  rule  that  the  evidence  is  competent. 

In  the  well  considered  and  strongly  reasoned  case  of  Sim- 
mons  v.  Brown,  5  R.  I.  299,  it  was  held,  in  a  case  where  a 
mill  for  the  manufacture  of  cotton  goods  was  injured  by  an 
overflow,  that  evidence  of  profits  earned  was  competent.  The 
court,  in  the  course  of  the  opinion,  said :  "  For  this  reason, 
evidence  as  to  profits,  as  a  general  rule,  is  rejected ;  because, 
generally,  they  are  uncertain  and  contingent ;  depending  upon 
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Other  circiimstaQces  than  the  iiijuriuus  act  of  the  defendants, 
and  Dot  the  aatural  re:jult  of  it.  Nevertheless,  the  general 
rule  19  subject  to  many  exceptJuus;  and  it  will  he  seen  from 
the  cases  upon  this  suhject,  that  wherever  the  loss  of  proiits 
is  the  natural  and  necessary  result  of  the  act  charged,— su(;h 
as  the  party  probably  would  liave  made,  not  what  by  chance 
he  might  have  luade,  but  what  any  prudent  man  must 
naturally  havo  made, — evidence  bus  been,  if  not  always, 
most  usually,  admitted  as  to  them." 

White  V.  Mb»eletf,  8  Pick.  356,  is  in  principle  the  Same  as 
the  case  from  wliicb  we  have  quoted,  aud  it  was  held  that  evi- 
dence of  loss  of  profits  was  competent. 

In  Chandler  v.  AlHxon,  10  Mlcii.  460,  a  landlord  wrong- 
fully destroyed  a  store  In  the  possession  of  a  tenant,  and  it 
-  was  held  that  for  loss  consequent  upon  the  intfrruption  of 
his  business  the  tenant  might  recover.  That  ease  came  again 
before  the  Supreme  Court  of  Michigan,  and  the  ruling  on 
the  fiirst  appeal  was  adhered  to,  and  a  very  ibrcible  opinion 
was- written  by  Chkistia.vcy,  J.,  in  which,  among  other 
things,  it  was  said  :  "To  couSne  the  plaintiff  to  the  differ- 
ence between  the  rent  paid  and  the  fair  rental  value  of  the 
premises  to  others,  for  the  balance  of  the  term,  would  be  but 
a  mockery  of  justice.  To  test  this,  suppose  the  pluintiff 
is  actually  |>aying  that  full  rental  value,  and  has  establisliod 
a  business  upon  the  premises,  the  clear  gains  or  pn)fits  of 
which  have  been  an  average  of  one  thousand  dollars  per 
year;  and  he  is  ousted  from  the  premises  and  this  business 
entirely  broken  up  for  the  balance  of  the  term ;  can  he  be 
.allowed  to  recover  nothing  but  six  cents  damages  for,  his 
loss?"     Allvion  V.  Cbaniller,  11  Mich,  542. 

The  case  o^  Shnfer  v.  WUmn,  44  Md.  268,  is  strongly  in 
point.  In  that  case  the  dofpndant  had  injured  the  plaintiff's 
premises  and  broken  up  his  business.  On  the  trial  the  plain- 
tiff was  asked  this  question  :  "  What  were  about  the  tisual 
profits  of  yonr  business  prior  to  the  commencemeut  of 
digging  by  Shafer?"  and  the  answer  was,  "  From  fifteen  ti> 
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twenty  dollars  per  day."  Thia  evidence  was  beld  competent. 
In  Ingram  v.  Lawaon,  6  Bing.  (N.  Cas.)  212,  the  defendant  was 
sued  for  libel  in  publisliing  a  statement  that  the  plaiutifiT's 
vesael  was  uuseawortliy,  and  it  was  held  that  the  loss  of  the 
profits  of  tlie  voyage  waa  a  proper  ingredient  to  be  consid- 
ered in  estimating  damages,  the  court  saying:  "The  jury 
must  have  some  mode  of  estimating  the  damages,  and  they 
could  uot  be  in  a  condition  to  do  .so,  unless  ihey  knew  some- 
thingofthe  natureot' the  plaintilF's  business,  and  the  general 
return  fn)m  his  voyiiges." 

The  cause  of  action  in  Tarieton  v.  McGawU'y,  1  P.-ak<^  N. 
P.  C  205,  was  for  a  tort  in  tiring  uiwin  some  uegnios  near 
the  plaintiff's  trading  po.^t  on  tlie  coa.st  of  Africa,  and  thus 
deterring  them  from  tiading  with  him,  and  it  was  lieid  iliat 
the  loss  of  profits  consequent  ripon  an  interruption  of  his 
business  was  a  projier  matter  for  the  consideration  of  the  jury, 

The  case  of  Lai-our  v.  Mayor  of  New  York,  3  Duer,  406, 
was,  in  its  main  features,  very  like  the  case  we  have  in  Land, 
and  it  was  held  that  the  plaintiff  was  entitled  to  recover  for 
loss  of  profits  during  an  enforced  suspension  of  business. 

In  SL  John  v.  Mayor,  6  Dner,  315,  it  was  held  that  loss  of 
profits  resulting  from  an  interruption  of  plaintifi''s  business 
should  be  taken  into  consideration  in  computing  the  damages. 
The  case  just  referred  to  was  expressly  approved  in  Walter 
V.  PoBt,  6  Duer,  3fi3  (373),  and  it  was  said:  "In  actions 
to  recover  against  a  tort-feasor,  the  loss  of  profits  may  be  taken 
into  view  in  estimating  the  damages." 

In  the  ease  of  Vhapmnn  v.  A'lVAi/,  49  111.  211,  thd  plaintiff 
sued  to  recover  damases  for  the  tort  of  the  defendants,  in 
wrongfully  depriving  Iiis  mill  of  steam  power,  and  it  was  held 
that  the  lof^s  of  profits  should  be  taken  into  consideration. 
The  court  there  said  :  "  And  of  what  does  this  loss  consist, 
but  the  profits  that  would  have  been  made  had  tlie  act  not 
been  performed  by  appellants?  And  to  measure  such 
damages,  the  jury  must  have  some  basis  for  an  estimate,  and 
what  more  reasonable  than  to  take  the  profits  for  a  reasonable 
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period  nest  preceding  the  time  wliea  the  iDJury  was  inflioted, 
leaviug  the  other  party  to  show  that  by  depreKsioa  in  trade, 
or  other  causes,  they  would  have  been  less  ?  Nor  can  we 
expect,  that,  iu  aotions  of  this  character,  the  precise  extent 
of  the  damages  ban  be  shown  by  demonstration.  But  by 
this  means  they  can  be  ascertained  witli  a  reasonable  degree 
of  certainty.  Nor  do  tlie  views  here  expressed  conflict  with 
the  case  of  Green  v.  Williaiit^,  43  III.  206,  as  in  that  case  the 
lessee  had  not  entered  upon  tlie  term ;  had  not  built  up  or 
established  a  busines-i,  and  liad  not  suffered  such  a  loss." 

The  adjudged  caaes  very  clearly  show  that,  in  actions  to  re- 
cover for  damages  resulting  from  a  tort,  a  more  liberal  rule 
in  favor  of  the  plaintiff  prevails  tiian  in  actions  to  recover 
for  a  loss  resulting  fnun  a  breach  of  contract ;  yet,  in  the 
latter  class  of  ca-icw,  the  overwhelming  weight  of  authority 
supports  the  doctrine'tliat  profits,  when  not  entirely  specu- 
lative, may  be  taken  into  account. 

This  subject  received  a  careful  consideration  in  the  ease  of 
M'akeman  v.  Wheeler,  etc.,  Co.,  101  N.  Y.  205  (54  Am.  Rep. 
676),  and  it  was  hold  that  profits  were  to  be  taken  into  ac- 
count in  ascertaining  the  damages  resulting  from  a  breach  of 
contract,  and  the  decisions  of  the  Court  of  Appeals  in  the 
cases  of  Taylor  v.  Bradley,  39  N.  Y.  129,  Sckell  v.  Plumb, 
55  N.  Y.  592,  White  v.  ^^ller,  71  N.  Y.  118  (27  Am.  Rep. 
13),  Milckell  V.  Read,  84  N.  Y.  566  and  DanoUU  v.  Stale,  89 
N.  Y.  36  {42  Am.  Ri'|».  277),  were  cited  as  fully  sustaining 
the  ruling,  as  was  also  the  case  of  Masterton  v.  Mayor,  7 
Hill,  61  (42  Am.  Dec.  38). 

This  is  the  modern  English  rule,  whatever  it  may  have 
been  at  an  earlier  time.  Simpfion  v.  Ijn:idnn,fi<:.,  R.  W.  Co., 
L.  R.  1  Q,  B.  D.  274  (16  Moak  Ens.  Rep.  330) ;  3/cAW//  v. 
Reid.  9  Billyh.  68;  Fk-h-h-r  v.  T<u,kMr,  17  C.  B.  21.  It  is 
the  Pennsylvania  doctrine  Hoy  v.  Gronob/e,  34  Pa.  St.  9; 
Gnrited  v.  Turner,  71  Pa,  St.  56.  The  same  rule  has  been 
approved  and  enforced  by  the  Supreme  Court  of  the  United 
States.     United  States  v.  Behan,  110  U.  S.  338. 
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Our  owD  court  has  quite  as  strongly  affirmed  this  doctrine 
as  any  other.  lu  Page  v.  Ford,  12  Iml.  40,  the  case  of  White 
V.  Moseley,  supra,  was  approved.  The  doctrine  is  carried 
much  further  in  Pulfz  v.  Wycoff,  25  lud.  321,  than  we  are  re- 
quired to  do  here,  aud  the  decision  iu  Tni/rnin  v.  Latcson, 
supra,  was  expressly  approved.  Fultz  v.  W'ycojf',  supra,  was 
approved  in  Frenzel  v.  Miller,  37  Ind.  1,  and  iii  N'lae/ara,  etc., 
Ins.  Co.  V.  Greene,  77  liid.  ;j90.  In  the  latter  case  thecourt 
said:  "But  the  truth  is,  probable  profits  wliich  might  have 
been  received,  not  i-omote  or  merely  speculative,  have  of'tCD 
been  allowed  in  proof,  not  as  the  measure  »f  duinuges,  but  to 
aid  the  jury  in  estimating  the  dauiugL-.s.'' 

Mr.  Wooil,  in  a  note  to  his  edition  of  Mayne  on  Damages, 
Bays:  '■  WhaU'Ver  may  formerly  have  beiii  thi-  rule,  thei-e  is 
now  no  question  but  that  profits  are  recoverable  as  s^teciat 
damages,  incase  they  are  ct^rtain.and  sUch  as  might  naturally 
be  expected  to  follow  the  breach.  '  Gains  prevented  as  well 
as  losses  sustained,'  says  Asdrew.h,  J.,  '  may  be  recovered 
for  as  profits,  when  they  can  be  rendered  reasonably  certain 
by  evidence,  and  have  naturally  resulted  fnim  the  breach.'  '* 
Page  36. 

A  great  number  of  cases  are  cited  in  support  of  this  prop- 
o.sition,  and  they  do  sustain  it. 

The  cases  are  harmonious  in  holding  that  the  earnings  of 
a  lawyer  or  a  physician  may  be  proved.  Cily  of  Logansport 
V.  Jtistice,  74  Ind.  378  {39  Am.  U.  79),  and  cases  cited ;  Timn 
of  Elkhart  v.  RItter,  6ti  Ind.  136.  These  cases  all  proceed 
upon  the  theory  that,  although  it  can  not  be  certainly  deter- 
mined what  would  be  the  earnings  in  the  future,  the  evi- 
dence is  competent  for  the  purjiose  of  assisting  the  jury 
in  measuring  the  damages.  The  principle  underlying  these 
eases  is,  as  the  reiLsoning  of  the  courts  show.4,  the  same  as 
that  which  prevails  in  cases  where  the  profits  can  be  ascer- 
tained with  reasonable  certainty. 

It  is  not  to  be  forgotten  that  the  law  does  not  require  ab- 
solute certainty  in  any  case.     Even  in  crimes  of  the  highest 
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grade  demoDStration  is  Dot  required.  In  civil  cases  all  tliat 
is  deemed  requisite  ia  a  fair  and  reasonable  degree  of  prob- 
ability. Lord  Mansfield  says  "  that  the  ouly  degree  of 
certaiDty  attainable  in  judicial  proceedings  in  a  probable  one," 
and  this  ia  tbe  doctrine  of  Togica!  as  well  as  of  law  writers. 
It  is,  indeed,  iniposi^ible  to  secure  any  higber  degree  of  cer- 
tainty in  butuau  aSairs,  although  there  may  be  degrees  of 
probability.  All  that  can  be  required  iu  any  case  or  upou 
any  subject  ia  that  tlip  evidence  shall  tend,  wirli  a  fair  degree 
of  probability,  to  establish  a  basis  for  a  relevant  inference. 
It  can  not,  therefore,  bo  necessary  that  to  entitle  evidence  to 
admission  it  must  possess  an  absolute  certainty;  it  is  enough 
that  it  cstablisbes  a  reasonable  probability. 

We  think  it  clear  that  where  there  is  an  established  busi- 
ness of  a  permanent  character,  as  a  mill  for  the  manufacture 
of  grain  into  meal,  hominy  or  the  like,  the  net  earnings  of 
the  present  and  the  past  arc  competent  to  be  considered  by 
the  jury  in  estimating  damages.  As  said  by  Bryan,  J.,  in 
his  opinion  in  Stern  v.  lioaenkcim,  8  Cent.  Rep.  881,  "  The 
value  of  an  established  business  maybe  ascertai  ned  with  rea- 
sonable certainty,  although  it  may  depend  entirely  upon  the 
profits  which  accrue  from  its  successful  prosecution.  In  ac- 
tions of  tort  the  jury  are  always  permitted  to  assess  damages 
for  injui-y  ordestruetion  of  business.  Htriisburr/er  v.  Barber, 
38  Md.  103." 

If  tbe  lo.ss  consequent  upon  an  interruption  or  destruction 
of  business  can  not  be  considered  by  the  jury,  then  the  plaintiff 
can  not  be  compensated.  Either  he  must  beallowed  for  this  loss 
or  he  must  be  denied  compensation ;  but  he  can  not  be  denied 
compensation,  and,  therefore,  the  loss  must  be  allowed  him. 
The  rule  is  elementary,  lying,  indeed,  at  the  very  foundation 
of  the  law  of  damages,  that  the  plaintifi*  who  has  suffered 
a  loss  shall  recover,  at  the  very  least,  such  a  sum  as  will  com- 
pensate him  for  the  loss  actually  sustained.  If  a  man  whose 
btisiness  is  earning  him  one  hundred  dollars  per  day  ia  driven 
from  that  business,  be  certainly  loses  that  much,  and  no  in- 
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genuity  of  argumoiit  iiur  ai'utoiK's:j  of  s{>€cu)ation  can  make 
it  appear  otherwise  when  the  question  is  brought  into  the 
full  liglit  of  ruasiin. 

The  appellees  wer?  certainly  entitled  to  recover  for  the 
t\v<'lvL'  <laya  during  which  they  actually  ceased  business.  It 
was,  therefore,  compeu-nt  to  prove  the  average  profits  for  the 
purpose  of  showing  the  actual  loss  during  that  [wriod.  But 
the  appellees  could  not  split  up  their  cause  of  action  ;  they 
must  recover  once  for  all.  As  Mr,  Freeman  says,  "All  the 
damages  which  can,  by  any  possibility,  result  from  a  single 
tort,  form  an  indivisible  cause  of  action."  Freeman  Judg- 
ments, section  241.  The  cases  uptm  this  subject  are  collected 
in  a  very  able  article  by  Mr.  Starr,  and  the  soundness  of  the 
rule  strongly  maintained.  26  Am.  Law  Reg.  281 ;  (Xiy  of 
Noi-ih  Ternon  v.  Voeyler,  supra,  and  cases  cited. 

Under  this  general  rule,  the  evidence  was  competent  to  be 
considered  in  dctcrmiuing  the  compensation  the  appellees 
should  recover  for  the  time  that  would  actually  be  lost  in 
making  repairs  rendered  necessary  by  the  overflow.  Of 
coursi',  recovery  could  only  be  had  for  such  a  length  of  time 
as  would  bo  required  to  rejair  injuries  attributable  solely  to 
the  effect  of  the  overflow,  and  in  making  such  repairs  the 
appellees  would  be  bound  to  proceed  with  all  rea.sonable  care, 
skill  and  diligence. 

In  holding  the  evi<ieuce  competent  to  go  to  the  Jury  to 
assist  them  !o  estimating  damages,  we  by  no  means  hold  that 
the  basis  of  the  recovery  is  the  profits  that  might  be  realized 
during  the  sixty  days  interruption  of  business.  We  are  fer 
from  declaring  such  a  doctrine,  for  all  that  we  need  decide 
upon  the  questiou  of  the  admissibility  of  the  evidence  is, 
that  it  was  proper  for  the  jury  to  give  it  consideration  Id 
estimating  die  damages. 

The  instructions  asked  by  the  appellant  upon  the  measure 
of  damages  assert  that  the  appellees  can  in  do  event  recover 
more  than  the  rental  value  of  the  mill  during  the  time  of 
making  the  repairs.     If  we  were  right  in  our  conclusions 
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Upon  the  ruliDgs  on  the  admissibility  of  evidence,  these  in- 
st  ruction  a' assert  a  doctrine  radically  wrong,  and  we  need  not 
again  discuss  the  question.  If  the  property  injured  had  bet^a 
occupied  as  a  dwelling-house,  and  had  not  been  essential  to 
the  operation  of  an  established  business,  the  rule  declared  in 
the  appellaut's  instructions  would,  doubtless,  be'the  correct 
one.  Oity  of  Indianapolis  v.  Huffer,  supra ;  City  of  South  ■ 
Bmd  V.  Paxon,  67  Ind.  228.  But  here  the  mill  and  its  equip- 
ments were  indispensable  instrumentalities  in  the  business 
of  the  appellees;  without  them  their  business  ceased  and 
they  lost  its  value.  The  fact  that  the  appellees  had  an 
established  business  and  that  the  mill  was  necessary  to  the 
continuance  of  the  business  exerts,  we  repeat,  an  important 
influence  upon  every  phase  of  the  case. 

The  third  instruction  given  by  the  court  is  as  follows: 
"If  you  should  find  from  the  preponderance  of  the  evidence 
in  this  ease  that  the  plaiutifTs'  business  as  partners  has  been 
injured  or  interrupted  by  the  defendant's  wrong-doing,  as 
complained  of,  this  will  form  an  element  of  damage  which 
the  plaintiffs  will  be  entitled  to  recover;  and  with  a  view  to 
awarding' the  plaintiffs  adequate  compensation  upon  this 
branch  of  the  damages,  you  will  have  a  right  to  take  into 
consideration  the  nature  and  extent  of  the  plaintiffs'  busi- 
ness at  the  time  of  the  injury,  if  any,  its  past  productiveness 
and  its  reasonable  profits  accruing  to  the  plaintifls  in  the 
past — not  for  the  purpose,  however,  of  measuring  the  dam- 
ages by  expected  or  contingent  profits  of  which  the  plaintiffs 
were  deprived  by  such  injuries,  but  to  assist  the  jury,  iu  the 
exercise  of  a  sound  judgment,  to  arrive  at  a  just  and  ade- 
quate compensation  for  the  actual  injuries  sustained."  It  is 
true  that  this  instruction  is  subject  to  verbal  criticism,  but  it 
does  not  as.sert  any  erroneous  legal  proposition. 

Appellant's  counsel  are  mistaken  In  assuming  that  it  directs 
the  jury  that  profits  are  to  be  considered  as  an  element  of 
damages.  It  asserts  the  very  reverse  of  this,  for  its  declara- 
tion is  that  profits  are  not  to  be  considered  for  the  purpose 
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of  measuriDg  the  damagefl,  but  to  aid  the  jury  iu  arriving  at 
a  just  conclusion  as  to  the  t-ompensation  for  the  actual  in- 
juries. The  term  "element"  (iofjs  not  refer  to  profits,  but 
to  the  injury  Qiid  iDtcniqitiDn  ot  business.  The  clause  in 
which  tlie  word  ■■eieiiioiit"  occurs  very  clearly  shows  that 
the  court  referi-ed  "  to  the  injury  and  intcrrnptioo  of  busi- 
ness," and  this  is  consistent  with  the  entire  frame  and  scope 
of  the  instruction.  Nor  does  thu  instruction  direct  the  jury 
to  allow  future  or  itontiii;ji'nt  pnilits  ;  on  the  contrary,  it  io 
express  _terms  restricts  tlic-ir  inquiry  to  the  |>ast  pn)ductive- 
ncss  of  the  bu.-<in"!w,  and  to  "its  reasonable  profits  accruing 
to  the  plaintifls  in  ltn'  |Mi.-t." 

It  may  be  tliat,  had  rlio  appellant  requested  more  sfieeific 
instructions  as  to  the  tiniu  within  which  the  mill  most  be  re- 
paired, and  as  to  kindred  mutters,  it  would  iiavobeen  the  duty 
of  the  trial  court  to  give  them  ;  butas  the  instruction  given 
assert-s  no  erroneous  proposition,  and  so  far  as  it  goes  is  cor- 
rect, there  is  no  available  error.  Colee  v.  State,  sapra,  and 
cases  cited. 

Instructions  numbers  one,  two  and  three  asked  b^  the  ap- 
pellees, when  considered,  as  they  must  be,  in  connection  with 
all  the  other  instructions,  can  not  be  regarded  as  erroneous. 
It  is  true  that  the  basis  of  ail  actions  like  the  present  is  ireg- 
ligence  on  the  part  of  the  niunicipal  authorities;  bat  where 
they  collect  and  confine  iu  one  channel  a  body  of  water  it  is 
negligence  not  to  use  reasonable  care  to  provide  an  outlet. 
This  rule  is  founded  on  .sound  principle,  and,  as  already 
shown,  is  thoroughly  supported  by  authority.  The  corpo- 
ration is  not  liable  for  fighting  olT  surface-water,  as  a^)rivate 
citizen  may  do,  but  it  has  as  little  right  as  lie  has  to  confine 
it  in  a  channel  and  conduct  it  in  a  body  to  another's  prem- 
ises without  exercising  due  care  to  prepare  means  for  its  es- 
cape without  injury. 

The  judgment  is  affirmed,  at  the  cost  of  the  appellant. 

Filed  Not.  1,  1S87 ;  petition  for  a  rehearing  overruled  Dec.  26, 1S87. 
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So.  12,988. 
COGQESHALL  V.  ThE  StATE,  EX  BEL.  COBDEB. 

Pabtitiom. — SateofBeai  EilaU. — Appointment  of  Oomm»»i<mer. — Fieaiing. — 
Allegations  that  &  commissioner  to  sell  real  estate  was  appointed  at  a 
certain  term  o(  court,  aad  gave  bond,  which  was  approved  br  the  court, 
etc.,  aafficientlj  sham  that  the  appointment  was  made  b;  the  court. 

Sahe. — Averment  that  Money  is  Due. — A  complaint  on  the  bond  alleging 
that  the  commissioner's  final  report  showed  that  he  had  Id  bis  bands  a 
certain  sum  as  the  relator's  distributive  share  of  the  proceeds  of  tbe 
sale,  which  had  never  been  paid  to  the  relator  by  s,nj  one,  is  good,  with- 
out a  direct  averment  that  there  is  due  from  the  commissioner  the  Bum 
mentioned. 

Samb.— GnnmimiOTwr  to  SeU.  —  Vaeatuy. — ifetwi-  to  Appoint  Suceator. —  Al- 
though there  is  no  statute  eipresalf  providing  for  the  appointment  of  a 
saccessor,  in  case  of  a  vacancy,  to  a  commisBioner  appointed  to  sell  land 
in  partition  proceedings,  the  court  nevertheless  has  power  to  fill  such 
vacancy,  and  to  require  a  bond  conditioned  for  the  faithful  discharge  of 
the  dutiee  of  the  trust 
Same. — Duty  of  Oanmiwtoner  to  Makt  Dutribation. — Bond. — Under  section 
1204,  R.  S.  1881,  it  is  the  duty  of  tbe  commissioner  or  bia  successor  to 
pay  the  money  arising  from  tlie  sale  to  the  persons  entitled  thereto,  ac- 
cording to  their  respective  shares,  under  the  direction  of  (be  court,  and 
this  statutory  provision  t>ecomes  a  part  of  thet>ond  executed  by  him  as 
fully  as  if  written  therein. 

Sake. — Paying  P^oeads  of  Sale  lo  Clerk. —  When  no  Defence  to  Action  on  Bond. 
—The  fact  that  the  commisaioner  paid  to  the  clerk  of  the  court  the  pro- 
ceeds of  the  sale  and  took  hia  receipt  Cberefor,  is  no  defence  to  an  action 
on  the  Iwnd  of  such  commissioner  by  distributees,  unless  such  payment 
was  authorized  by  an  order  of  the  court. 

From  tlie  Grant  Circait  Court, 

G.  ir.  Harvey,  for  appellatit. 

J.  F.  McDowell  and  G.  A.  Henry,  for  appellee. 

HowK,  J. — Id  this  case,  errors  are  aseigDed  here  by  ap- 
pellant, defendant  below,  which  call  in  question  the  decisions 
of  the  circuit  court  in  overruling  (1)  his  demurrer  to  the 
«hitor's  complaint  herein,  and  (2)  his  motion  for  a  new  trial. 

This  suit  was  commenced  on  the  third  day  of  August, 
Vol.  112.— 36 
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1885.  Id  bis  complaint  herein,  the  relator  alleged  that,  at 
the  November  term,  1874,  of  the  court  below,  in  an  artioQ 
then  and  thtre  (wndin<j  between  Mary  S[>ears  c(  al.  and  the 
n^lator  and  othera  fi)r  the  jmrtitiou  oC  certain  landii,  of 
which  tht'  [lartics  to  the  action  were  then  owners  as  tenants 
in  common,  it  having  been  found  that  such  lands  could  not 
he  divided  without  injury  to  the  owners,  an  order  was  en- 
tered by  the  court  for  the  sale  thereof,  and  one  Linder  was 
appointed  a  commissioner  to  make  such  sale,  and,  pursuant  to 
such  order,  made  sale  of  such  lands ;  that,  afler  such  sale, 
Linder  resigned  his  trust  as  such  commissioner,  and  his  resig- 
nation was  accepted  by  the  court  and  he  was  discharged; 
that  afterwards,  at  the  April  term,  1879,  of  such  court,  one 
John  Haisley  was  appointed  commissioner  to  collect  and 
make  distributiou  of  the  proceeds  of  the  aforesaid  sale  of 
such  lands,  and  thereupon,  under  such  appointment,  said 
Haisley  gave  his  bond  with  appellant,  Coggesball,  as  surety 
therein,  a  copy  of  which  bond  was  61ed  with  and  made  paH 
of  such  complaint;  that  such  bond  was  then  and  there  duly 
approved  by  the  oourt,  and  said  Haisley  entered  upon  the 
discharge  of  his  duties  as  such  commissioner;  that,  at  the 
September  term,  1879,  of  the  court,  said  Haisley  made  his. 
final  report  of  his  acts  as  such  commissioner,  which  report 
showed  that  he,  as  such  commissioner,  had  in  his  hands  at 
that  time,  belonging  to  the  relator  herein,  the  sum  of  (232.06, 
as  relator's  share  of  the  proceeds  of  the  aforesaid  sale  of  such 
lands ;  and  that  said  commissioner  lailed  to  pay  sbch  sum  of 
money  to  the  relator  at  any  time,  and  relator  never  received 
the  same  from  such  commissioner,  or  from  any  one  for  him; 
and  relator  averred  that,  by  reason  of  such  failure,  the  cod- 
ditions  of  such  commissioner's  bond  were  broken. 

And  the  relator  further  alleged  that,  on  November  6th, 
1879,  said  Haisley  died,  and  administration  of  his  estate  had 
been  had,  and,  at  the  February  term,  1884,  of  the  court,  hi» 
administrator  had  been  discharged ;  that,  in  the  settlement 
of  such  estate,  no  account  was  taken  of  the  amount  shown 
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to  be  due  the  relator  hereia ;  and  that,  during  alt  that  time, 
relator  was  a  minor  under  the  age  of  twenty-one  years,  and 
without  a  legally  appointed  guardian ;  that,  in  November, 
1884,  relator  came  of  lawful  age,  and  that  demand  had  beoo 
made  upon  appellant,  Co^cshall,  for  such  sum  of  money 
due  relator  from  John  Haisley,  as  commissioner,  who  refused 
payment.     Wherefore,  etc, 

A  number  of  objections  to  tlie  sufficiency  of  the  relator's 
complaint  are  ui^ed  here  by  appellant's  learned  counsel,  and 
these  objections  we  will  briefly  consider  in  the  order  of  their 
statement  in  the  brief  of  counsel  i  First,  it  is  claimed  by 
counsel  that  "the  complaint  is  obnoxious  to  demurrer,  for 
the  reason  that  it  does  not  charge  that  John  Haialey  was  ap- 
pointed a  commissioner  by  the  court  below."  It  was  alleged 
in  the  complaint,  after  stating  that  Linder's  resignation  of 
his  trust  as  commissioner  "  wis  accepted  by  the  court," 
that  afterwards,  "at  the  April  term,  1879,  of  said  court,  Johu 
Haisley  was  appointed  commissioner  to  collect  and  make  dis- 
tribution of  the  proceeds  of  the  sale  of  said  real  estate ; " 
and  that,  thereupon,  John  Haisley  gave  the  bond  in  suit, 
with  appellant  as  his  surety  therein,  "  which  bond  was  then 
and  there  duly  approved  by  the  court,  and  said  Haisley  en- 
tered upon  the  discharge  of  his  duties  as  such  commissioner." 
By  these  averments  the  complaint  showed  with  reasooable 
certainty,  amply  sufficient  as  it  seems  to  us  to  withstand  ap- 
pellant's demurrer  thereto,  that  John  Haisley  was  appointed 
a  commissioner  by  the  proper  court;  especially  so,  as,  under 
the  law,  such  appointment  could  only  bo  made  by  the  court. 

2.  Appellant's  counsel  further  insists  that  the  complaint 
was  bad  on  demurrer  for  the  want  of  a  direct  averment 
therein  that  "there  was  due  from  said  commissioner  the  sum 
of  J232,06."  It  was  alleged  in  the  complaint  that  it  was 
shown  by  Haisley's  final  report  to  the  court,  as  such  com- 
missioner, that  he  had  in  his  hands  such  sum  of  $232.06,  as 
the  rektor's  distributive  share  of  the  proceeds  of  the  lands 
sold }  that  said  commissioner  failed  to  pay  such  sum  of  money 
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to  the  relator  at  any  time,  and  that  relator  oeyer  received  the 
aapie  from  auch  commiflsioner,  or  from  aoy  one  for  him. 
Counsel  claims  that  these  averments  were  not  equivalent  to 
an  allegation  that  there  waatbat  amount  due;  because,  coun- 
sel says,  "  the  final  report  or  the  order  of  court  might  after- 
wards have  been  set  aside,  changed  or  modified."  So  they 
might  have  been ;  but  if  they  had  been  it  would  have  been 
competent  for  appellant  to  have  shown  the  fact  by  hi?  an- 
swers and  evidence.  There  is  nothing  in  this  objection  to 
the  sufficiency  of  the  complaint. 

3.  It  is  further  claimed  by  appellant's  counsel  that  the  re- 
lator's complaint  was  bad  on  demurrer  because  "  there  is  no 
provision  in  the  statut«  concerning  the  jurtition  of  lands 
(sections  1186  to  1209,R.  S.  1881,)  authorizing  the  appoint- 
ment of  a  successor  of  a  commissioner  resigned,  and  requir- 
ing him  to  give  bond  as  the  first  commissioner."  It  is  true 
that  the  statute  docs  not  expressly  provide  that  if  a  commis- 
sioner appointed  to  sell  lands  in  a  suit  for  the  partition  thereof 
shall  diE^,  resign  or  be  removed  from  his  trust  before  the  same 
has  been  fully  executed,  the  proper  court  may  appoint  a  suc- 
cessor to  discharge  the  duties  of  such  trust  remaining  to  be 
dischai^ed  at  the  time  of  the  vacan<:y,  and  may  require  of 
such  successor  "a  bond  payable  to  the  Slate  of  Indiana  in 
such  penalty  as  the  court  may  direct,  conditioned  for  the 
faithful  discharge  of  the  duties  of  his  trust."  In  section 
1206,  R.  S.  1881,  it  is  provided  that  "The  occurrence  of  a 
vacancy  shall  not  invalidate  the  previous  acts  of  the  com- 
missioners; and  a  successor  shall  take  up  and  continue  the 
proceedings,  which  shall  be  as  valid  as  if  the  same  had  been 
done  by  the  commissioners  first  appointed." 

It  is  true,  perhaps,  as  claimed  by  appellant's  counsel,  that 
this  section  of  the  statute  has  especial  reference  to  the  oc- 
currence of  a  vacancy  in  the  three  commissioners  appointed 
by  the  court  to  make  partition  of  lands,  and  not  to  a  vacancy 
occurring  in  the  commissioner  appointed  to  sell  the  lands 
under  the  order  and  judgment  of  the  court,  where  the  lands 
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can  not  be  divided  withoat  damage  to  the  owners.  But,  what- 
ever may  be  the  proper  construction  of  the  section  quoted, 
and  though  it  be  true  that  the  statute  does  not  expressly  pro- 
vide for  the  appointment  of  a  successor  in  the  event  of  the 
death,  resignation  or  removal  from  bis  trust  of  the  commia- 
siouer  first  appointed  to  sell  lands,  we  are  clearly  of  the 
opinion  that,  after  its  acceptance  of  Linder's  resiguation  of 
the  duties  of  his  trust  as  commissioaer  to  sell,  the  court  be- 
low had  full  power  and  authority  to  appoint  Jolm  Haisley 
as  his  sncoessor  in  such  trust,  and  to  require  of  him  the  ex- 
ecution of  the  bond  in  suit,  conditioned  for  the  faithful  dis- 
charge of  the  duties  of  his  trust.  Under  the  provisions  of 
our  statute  concerning  the  partition  of  lands,  a  commissioner 
to  sell  the  lands,  under  the  order  and  appointment  of  the 
court,  becomes  in  legal  effect  the  trustee  of  an  express  trust, 
whereof  the  owners  of  such  lands  are  the  ceetuis  que  trust. 

It' is  well  settled  by  our  decisions  that  the  court,  having 
jurisdiction  of  such  a  trust,  may  fill  vacancies,  however  occur- 
ring, in  the  position  of  the  trustee  thereof,  and  may  require  any 
such  trustee  to  execute  bond,  with  sufficient  sureties,  condi- 
tioned for  the  faithful  die^charge  of  the  duties  of  his  trust. 
Thiebaud  v.  Dufour,  54  Ind.  320;  Tucker  v.  State,  ex  Tel,  72 
Ind.  242;  Bates  v.  State,  ex  Tel,  lb  Ind.  463;  Hinds  w. 
Hinds,  85  Ind.  312. 

4.  Appellant's  counsel  further  claims  that  the  complaint 
was  bad  on  demurrer  because  "  the  bond  in  suit,  by  its  terms, 
only  authorized  the  commissioner  to  '  receive  '  the  proceeds 
of  the  sale  of  certain  real  estate,  described  in  the  order  to 
sell,  etc.  The  bond  does  not  authorize  the  commissioner  to 
pay  out  the  money  in  his  hands;  it  only  authorizos  the  re- 
ceiving of  the  money,  and  not  the  disbursing  of  the  same. 
How  can  an  action  be  maintained  on  the  bond  to  compel  him 
to  do  that  which  he  is  not  bound  to  do  ?" 

This  objection  of  counsel  to  the  sufficiency  of  the  com- 
plaint is  wholly  untenable,  and  can  not  be  sustained.  The 
bond  sued  upon,  by  its  terms,  was  conditioned  that  the  com- 
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missioner  should  "  &ithfully  discharge  the  duties  of  his  trust 
aucording  to  law."  The  duties  of  bis  trust  were  and  are  pre- 
scribed in  section  1204,  R.  S.  1881,  as  follows:  "  The  moneys 
arising  from  such  sale,  after  payment  of  just  costs  and  ex- 
penses, shall  be  paid  by  such  commissioner  to  the  persons 
entitled  thereto,  according  to  their  respective  shares,  uader 
the  direction  of  the  court."  These  statutory  provisions,  un- 
der our  decisions,  entered  into  and  formed  a  part  of  the  bond 
in  suit  as  fully  as  if  they  had  been  written  therein.  Bryaon 
V.  McCreary,  102  lud.  1;  Edwards  v.  Johnson,  105  Ind. 
594 ;  Long  v.  Straua,  107  Ind,  94;  Warren  v.  Sokn,  ante,  p. 
213. 

In  his  complaint  herein  the  relator  alleged,  in  effect,  that  the 
commissioner,  Haisley,  did  not  faithfully  discharge  the  stat- 
utory'duties  of  his  trust,  in  that  he  had  failed  to  pay  such 
relalor  his  distributive  share  of  the  money  arising  from  the 
sale  of  such  real  estate  under  the  direction  of  the  proper 
court.  The  complaint  stated  facts  sufficient  to  constitute  a 
good  cause  of  action  against  the  appellant,  and  his -demurrer 
thereto  was  correctly  overruled. 

In  appellant's  motion  for  a  new  trial  the  only  causes  as- 
signed therefor  were,  (1)  the  finding  of  the  court  was  not 
sustained  by  sufficient  evidence,  (2)  the  finding  of  the  court 
was  contrary  to  the  evidence,  and  (3)  the  finding  of  the  court 
was  contrary  to  law. 

Appellant's  defence  to  relator's  cause  of  action  was,  briefly 
stated,  that  Commissioner  Haisley  made  his  final  report  to  the 
court  below  in  the  matter  of  his  said  trust  at  the  September 
term,  1879,  of  such  court,  to  wit,  on  the  8th  day  of  Sep- 
tember, 1879 ;  that  by  such  report  it  was  shown  that  the 
relator's  distributive  share  of  the  moneys  received  by  such 
commissioner  from  the  sale  of  such  real  estate  was  the  sum 
of  $232.06  ;  that  on  the  same  day  the  commissioner,  Haisley, 
paid  such  sum  of  money  into  court  to  the  clerk  thereof,  and 
took  his  receipt  therefor,  written  on  the  margin  of  such  com- 
miwionor's  final  report;  and  that  such  final  report,  with  such 
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receipt  od  ^he  mai^a  thereof,  was  then  aad  there  eubmitted 
lo  and  approved  by  the  court,  and  that  Commissioner  Hais- 
ley  was  then  and  there  discharged  from  the  duties  of  his 
trust. 

Relator  replied  to  appellant's  defence,  in  effect,  that  such 
£nal  report  was  made  and  filed  by  Commissioner  Haisley  in 
the  clerk's  ofiBce  of  such  court,  in  vacation,  on  the  30th  day 
■of  June,  1879,  and  long  before  the  September  term,  1879, 
of  the  court;  that  the  sum  of  money  shown  by  such  report 
to  be  due  the  relator  was  not  paid  into  court,  but  was  in 
Act  jiaid  by  Commissioner  Haisley  to  one  John  H.  Zabn,  on 
the  30th  day  of  June,  1879,  who  receipted  therefor  in  his 
individual  name,  and  not  officially  as  clerk  of  such  court; 
tliat  no  order  was  ever  made  by  the  court  authorizing  or  re- 
quiring Commissioner  Haisley  to  pay  the  money  in  his  hands 
belonging  to  the  relator  into  court,  or  to  the  clerk  thereof; 
and  that  no  approval  of  such  final  report  was  shown  by  the 
records  of  the  court. 

The  evidence  is  properly  in  the  record,  and  fully  sustains 
the  fects  alleged  by  appellee  in  his  reply. 

In  Jenkins  v.  Lemonds,  29  Ind,  294,  and  in  Ckirey  v.  State, 
€x  rei.,  34  Ind,  105,  it  was  held,  substantially,  that  there  was 
then  no  law  of  this  State  rendering  the  sureties  of  the  clerk  of 
the  court  liable  for  moneys  paid  into  open  court  and  received 
by  such  clerk,  there  being  then  no  law  making  it  the  duty  of 
tlie  clerk  to  receive  such  moneys.  To  obviate  the  effect  of  these 
decisions,  a  law  was  enacted  and  became  in  force  on  the  9th 
day  of  March,  1875,  whereby  the  clerks  of  the  several  courts 
of  this  State  were  authorized  to  receive  all  such  funds  as 
might  be  ordered  to  be  paid  into  the  courts  whereof  they 
were  clerks  by  the  judges  thereof,  and  such  clerks,  with  their 
sureties,  were  made  liable  on  their  official  bonds  for  all  moneys 
so  paid  into  such  courts,  under  the  orders  of  the  judges 
thereof,  to  any  person  who  might  be  entitled  to  demand  and 
receive  such  money.  In  the  absence  of  any  order  of  the 
court  below  authorizing  Commissioner  Haisley  to  pay  the 
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relator's  mone^  into  court,  we  are  of  opiDion  that  his  pay- 
ment of  such  money  to  the  clerk  of  Uie  court  was  wholly 
unauthorized  by  law,  and  constituted  do  valid  defence  for 
bim  or  bis  surety  to  the  relator's  suit  for  the  recovery  of 
such  money. 

The  finding  of  the  court  herein  was  sustained  by  the  evi- 
dence, and  was  not,  we  think,  contrary  to  law. 

The  judgment  is  aEErmed,  with  costs. 

Filed  Dm.  20, 1887. 


Gibson,  Administrator,  ».  Keyes. 

MoKTOAOK.  — fVocfioiw  d/q  Doy. — The  law  will  regard  fractioDB  of  a  daj 
when  imporlant  in  the  eettlement  of  conflicting  interests. 

Same. — Mortgagee  Eitaited  on  Same  Day. — Priority. — Where  separate  mort- 
gages are  executed  to  difTeTent  partic9  on  the  same  day,  the  one  first  ex- 
ecuted and  deliTered  will  have  prioritj.  Cam  t.  Harma,  63  Ind.  408, 
and  Mo^  t.  Baehe,  76  Ind.  lb,  dUtingouhed. 

From  the  Clark  Circuit  Court. 

M.  Z.  Stannard  and  G.  H.  D.  Gibson,  for  appellant. 

J.  K.  Marsh  and  W.  H.  Watson,  for  appellee. 

ZoLLABS,  J. — Carr,  the  decedent,  held  a  promissory  note 
against  Edward  Green,  secured  by  a  mortgage  upon  a  town 
lot.  Appellee  also  held  a  promissory  note  against  Green,  to 
secure  which  a  mortgage  was  given,  but,  by  mistake,  a  lot 
not  owned  by  Green  was  described  therein  instead  of  a  lot 
which  he  did  own.  Wishing  to  exchange  his  towu  lots  for  a 
&rm,  Green  requested  Carr  and  appellee  to  surrender  theii* 
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mortgages  apoD  the  lots  aod  take  new  mortgagee  upon  the 
Jsrm.  To  that  they  coDseoted.  Between  Green  and  Carr 
it  was  agreed  that  his,  Carr's,  mortgage,  to  be  taken  on  the 
&rm,  should  be  first  in  time,  and  thus  a  prior  lien.  There 
was  no  agreement  or  understanding  between  Carr  and  ap- 
pellee as  to  whose  mortgage  should  be  first  iu  time  or  supe- 
rior as  a  lien  upon  the  farm. 

In  pursuance  of  the  agreement  between  Can*  and  Green, 
and,  perhaps,  partially  as  the  result  of  Cari-'a  diligence. 
Green  executed  to  him  a  mortgage  on  the  farm,  on  the  5th 
day  of  March,  1878.  On  the  same  day,  but  two  hours  sub- 
sequent to  the  delivery  of  that  mortgage,  Green  executed  a 
mortgage  upon  the  same  &rm  to  appellee.  Carr's  mortgage 
was  delivered  to  the  recorder  first,  but  both  mor^ages  were 
recorded  on  the  day  of  their  execution. 

Is  the  Carr  mortgage  entitled  to  priority  by  reason  of 
having  been  executed  two  hours  before  that  of  appellee  ? 
The  court  below  held  that  neither  is  entitled  to  priority. 

We  are  informed  by  the  briefs  of  counsel  that  the  ruling 
was  based  upon  the  fact  that  the  mortgages  were  executed  on 
the  same  day.  In  support  of  that  ruling,  counsel  for  ap- 
pellee cite  the  cases  of  Gain  v.  Hanna,  63  Ind.  408,  and 
Moffitt  V.  Roche,  76  Ind.  75.  It  will  be  found,  upon  an  ex- 
amination, that  in  neither  of  those  cases  was  the  question  for 
decision  "here  decided.  It  was  held  in  the  case  of  Cain  v, 
Sanna,  aupra,  with  reference,  of  course,  to  the  case  before 
the  court,  that  there  is  no  priority  where  separate  mortgages 
are  executed  by  the  same  mortgagor  to  several  mortgagees, 
upon  the  same  day,  and  upon  the  same  real  estate,  and  to 
secure  debts  having  no  priority.  It  was  not  shown  in  that 
case  that  the  mortgages  were  executed  at  different  hours  in 
the  day,  and  hence,  it  might  well  be  said,  as  it  was  in  the 
decision  of  the  case,  that  no  precedence  was  shown  as  between 
the  mortgages.  The  case  of  Moffitt  v,  Roche,  aupra,  involved 
a  single  mortgage  given  to  several  persons  to  secure  separate 
obligations  to  each.     It  was  said  that  the  giving  of  such  a 
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mortgage  was  equivalent  to  the  giving  of  separate  mort- 
gages to  each,  wittiout  giviog  priority  to  any,  when,  as  was 
there  the  case,  the  obiigations  Vere  all  made  to  mature  at  the 
same  time.  What  was  there  said  as  to  separate  mortgages 
iiad  reference  to  such  mortgages  made  at  the  same  time. 
Clearly,  there  is  nothing  in  that  case  that  at  all  sustains  ap- 
pellee's contention  here. 

As  a  general  rule,  as  has  oflen  been  said,  the  law  does  not 
allow  of  the  fraction  of  a  day.  That  rule,  however,  is  in 
fact  a  fiction  of  the  law,  and  is  applicable  to  judicial  pro- 
ceedings, to  prevent  confusion  and  difficulty,  rather  than  to 
private  transactions. 

In  the  well  considered  case  of  Louisville  v.  Savings  Bank, 
104  U.  S.  469,  the  Supreme  Court  of  the  United  States  quoted 
with  approval  the  following  from  the  decision  by  Mr,  Justice 
Lawrence  in  the  case  of  GrosBenor  v.  Magill,  37  111.  239, 
viz. :  "  It  is  true  that  for  many  purposes  the  law  knows  no 
division  of  a  day  ;  but  whenever  it  becomes  important  to  the 
ends  of  justice,  or  in  order  to  decide  upon  conflicting  interests, 
the  law  will  look  into  fractions  of  a  day,  as  readily  as  into  the 
fractions  of  any  other  unit  of  time.  2  Bl.  Com.  140,  notes. 
The  rule  is  purely  one  of  convenience,  which  must  give  way 
whenever  the  rights  of  parties  require  it.  There  is  no  in- 
divisible unity  about  a  day  which  forbids  ua,  in  legal  pro- 
ceedings, to  consider  its  component  hours,  any  more  than 
about  a  month,  which  restrains  us  from  regarding  its  con- 
stituent days.  The  law  is  not  made  of  such  unreasonable 
and  arbitrary  rules,"     See,  also,  the  other  cases  there  cited. 

The  following  is  a  part  of  the  syllabus  of  the  case  of  Mur- 
Jrt^a  Heirs  v.  Carmack,  26  Am,  Dec.  232,. which  is  in  ac- 
cord with  the  reasoning  of  the  court,  viz. :  "Where  two 
persons  claim  the  same  tract  of  land  from  a  common  source, 
by  different  conveyances,  executed  on  the  same  day,  the 
time  of  day  such  conveyances  were  executed  may  be 
proved,  for  the  purpose  of  showing  who  has  the  better  right," 
See,  also,  the  cases  collected  and  quoted  from  in  the  note. 


NOVEMBER  TERM,  1887.  671 

OibsoD,  AdniLDiatrator,  t>.  Kejes. 

The  authorities  abuadantly  show,  that  for  the  purpose  of 
»tittliag  conflicting  claims  aud  titles  the  hours  of  the  day 
wheu  the  conveyances  to  the  several  claimants  were  made 
tnay  be'showo.  Id  other  words,  in  the  application  of  the 
maxim  "  Qui  prior  eat  tempore,  potior  est  jure,"  it  may  alwayB 
be  shown  upon  what  day,  or  at  what  hour  of  the  day,  the 
deeds  or  mort^jages  out  of  which  the  conflicting  claims  arose 
were  executed. 

If,  instead  of  claiming  under  mort^gcs,  the  parties  here 
were  claiming  under  deeds,  clearly,  either  party  would  have 
the  right  to  show  at  what  hour  of  the  day  the  deeds  were  ex- 
ecuted, in  order  to  show  that  he  holds  the  superior  title. 

The  rule  applicable  to  deeds  is  equally  applicable  to  mort- 
gages, A  mortgage  in  this  State  dofs  not  carry  title,  but 
it  docs  create  an  interest  in  the  laud,  and  constitutes  a  lien 
which,  by  foreclosure,  may  rii>en  into  a  title.  It  may  be  ob- 
served, also,  that  our  statute  recognizes  fractions  of  a  day  ' 
as  connected  with  mortgage  liens.     11.  S.  1881,  section  2951. 

The  judgment  must  be  reversed  and  a  new  trial  ordered. 
That  the  Carr  mortg^e  was  executed  and  delivered  two 
hours  before  appellee's,  is  established  by  the  evidence,  with- 
out any  conflict  whatever. 

The  judgment  is  reversed,  at  appellee's  costs,  and  the  cause 
is  remanded,  with  instructions  to  the  court  below  to  sustain 
appellant's  motion  for  a  new  triaL 

FUed  Dm.  23, 18S7.     ' 


iSLiI 
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So.  12,690. 

Jarboe  v.  Severin  et  al. 

Tbuj. — Bg  Qmrt — Jvry. —  Waiver  qf  Olg<tiion.—I^aiee. — Where  »  party. 
does  Dot  ask  for  a  trial  by  jury,  oor  object  to  a  trial  of  tlie  caose  by  the 
court,  with  a  jury  aa  advisory  merely,  it  ia  too  lata  to  object  on  appeal 
lo  the  mode  of  trial. 

JduouEiTT. — Former  A^j^idieatiim. — Edofipii. — A  jndgment  in  a  former  ac- 
tion between  the  same  parties  is  conclaBiTe,  and  h&n  a  Babsaquent 
action,  if  the  same  facts  were  presented  for  adjudication  and  an  oppor- 
tunity afforded  to  litigate  the  entire  SQbject>matler. 

From  the  Clay  Circuit  Court. 

8.  W.  Oartist  for  appellant. 

G,  A.  Knight  and  C  H.  Knight,  for  appellees. 

Mitchell,  C.  J. — Waiving  some  questions  of  minor  im- 
■  portanoe,  involving  the  completeness  of  a  bill  of  exceptions^ 
(vhich  purports  to  contain  all  the  evidence  given  at  the  trial, 
thi^re  remain  for  consideration  questions  relating  to  the 
eflect  of  a  former  adjudication  which  was  pleaded,  and 
whether  or  not  the  finding  of  the  court  is  supported  by  the 
evidence  in  the  record.  The  complaint  was  not  substantially 
different  from  that  considered  when  the  case  was  here  on  a 
former  appeal.     Jarboe  v.  Severin,  85  Ind.  496. 

It  is  only  necessary  to  say,  in  this  connection,  that  the  action 
was  brought  to  recover  the  value  of  the  appellant's  inchoate 
interest  in  certain  real  estate,  which  is  allied  to  have  been 
conveyed  by  Mrs.  Jarboe  and  her  husband  to  Severin,  Oster- 
meyer  &  Co.,  by  a  deed  of  trust,  on  the  16th  day  of  March, 
1876,  and  to  enforce  a  vendor's  Iten  therefor.  Among  other 
defences,  the  appellees  pleaded  a  former  adjudication  of  the 
matters  involved  in  the  complaint,  and  that  there  was  no 
consideration  for  the  agreement  relied  on. 

Briefly  stated,  the  fiicts  are  that  William  Jarboe,  the  ap- 
pellant's husband,  had  become  lately  indebted  to  the  appel- 
lees, who  were  partners  doing  business  under  the  firm  name 
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«r  Severin,  Ostenneyer  &  Co.  This  indebtedness  was  secured 
by  several  mortgages,  in  the  execution  of  which  Mrs.  Jarboe 
had  joined,  upon  separate  parcels  of  real  estate  owned  by 
her  husband.  Not  wishing  to  iucur  the  expense  of  foreclo- 
sure proceedings,  an  agreement  was  made  between  the  mort- 
gagor and  mortgagees,  in  pursuance  of  which  all  the  real 
estate  tnor^ged,  except  lot  17,  in  one  of  the  additions  to 
the  town  of  Brazil,  was  couveyed  to  the  mortgagees  in  trust, 
to  be  sold  at  certain  specified  prices.  The  mortgagees  were 
to  execut«  conveyances  to  purchasers,  and  apply  the  pro- 
ceeds to  the  liquidation  and  discharge  of  the  mortgage  debt. 
There  was  a  stipulation  in  the  deed  to  the  effect  that  the  ex- 
isting securities  should  in  no  wise  be  impaired  or  invali- 
-dated  by  the  trust.  Failing  to  sell  any  of  the  property,  the 
mortgagees  foreclosed  their  mortgages  in  the  May  terra,  1877, 
■of  the  Clay  Circuit  Court,  Jarboe  and  wife  were  made 
parties  to  the  proceedings  and  decree,  which  included  with 
the  other  mortgaged  property  lot  17,  above  mentioned.  The 
mortgaged  premises  were  subsequently  sold  by  the  sheriff  of 
Clay  county,  in  pursuance  of  the  above  mentioned  decree, 
Severin,  Osternicyer  &  Co.  becoming  the  purchasers,  and  re- 
ceiving a  sheriff's  deed  therefor  in  due  course  of  time.  Jar- 
boe and  wife  surrendered  possession  of  all  the  lands  embraced 
in  the  decree  and  sale,  except  lot  17,  which  they  were  occu- 
pying as  a  residence,  and  which  they  refused  to  surrender. 
Thereupon,  at  the  January  term,  1879,  of  the  Clay  Circuit 
Court,  a  suit  in  ejectment  was  brought  by  the  appellees 
against  William  Jarboe. 

Mrs.  Jarboe  was  subsequently  admitted,  upon  her  own  ap- 
plication, as  a  party  defendant  to  that  action.  Having  been 
thus  admitted,  she  filed  a  cross-bill,  in  which  she  set  up,  in 
substance,  that  prior  to  the  exiacution  of  the  trust  deed  tho 
appellees  orally  agreed  with  her,  in  consideration  that  she 
would  join  her  husband  in  the  deed  of  trust  hereinabove 
mentioned,  and  thereby  release  her  inchoate  interest  in  all 
the  lauds  covered  by  the  several  mortgages,  except  lot  17, 
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they  would  forocloae  the  mortgages  upon  the  whole  aod 
afterwarda  convey  to  her  lot  1 7  above  deacribed.  She  alleged 
that  she  ha<l  fully  performed  the  agreement  on  her  part,  aod 
that  the  apiwllees'  purcha.'^e  and  holdingiof  lot  17  was,  there- 
fore, ID  trust  for  her.  She  prayed  that  the  appellees  might 
be  decreed  to  convey  the  lot  to  her,  or  if  the  court  should 
find  that  she  was  not  entitled  to  that  relief,  she  prayed  for 
judgment  against  tbe  ap'pelleea  for  $2,000,  the  alleged  value 
of  the  proi>erty  which  they  refused  to  convey. 

Issues  were  made  upon  the  cross-complaint,  and  upon  the 
trial  there  waa  a  finding  and  judgment  against  the  cross-com- 
plainant. 

Upon  the  application  of  William  Jarboe  a  new  trial  was 
granted  as  a  matter  of  right.  At  a  subsequent  term  of  the 
court  judgment  was  again  rendered  against  the  cross-com- 
plainant, she  having  refused  to  reply  to  the  amended  answers 
which  were  filed  to  her  cross-complaint. 

Some  objection  is  taken  here  that  the  case  now  before  the- 
court  was  tried  below  without  a  jury,  as  a  chancery  cause,  the 
-  court  having  required  the  Jury  to  respond  to  certain  questions 
of  fact  for  its  information  merely. 

Although  the  suit  was  in  one  aspect  an  action  to  recover 
the  value  of  property,  the  complainant  asked  as  relief 
that  the  amount  of  her  recovery  should  be  declared  an 
equitable  lien  gainst  lot  17.  It  was,  therefore,  properly 
triable  as  an  equity  ca.se.  But  whether  it  was  or  not,  the 
appellant  did  not  ask  to  have  the  case  tried  by  a  jury,  nor 
was  there  any  objection  to  the  trial  by  the  court,  with  a  jury 
as  advisory  merely.  This  being  so,  it  is  too  late  now  to  ques- 
tion the  correctness  of  the  mode  of  trial  which  was  pursued 
by  the  court  with  the  assent  of  all  the  parties.  Ikerd  v. 
Beavers,  106  Ind.  483;  Farmers'  Bank,  etc.,  v.  BuUerfield^ 
100  Ind.  229. 

Upon  the  lacts  stated  and  the  issues  as  tendered  by  theap^ 
pellant  in  her  cross-complaint  in  the  ejectment  suit,  there  can 
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be  no  doubt  but  that  she  had  the  right  to  litigate  the  entire 
subject-matter  embraced  in  her  complaint  in  this  action.  She 
presented  by  way  of  cross-action  in  that  case  the  same  facts, 
in  substance,  as  are  put  forward  in  her  complaint  in  this  case. 
Her  cross-complaint  in  the  ejectment  suit  could  only  have 
been  held  good  upon  the  theory  that  the  facts  therein  stated 
entitled  her  to  recover  the  value  of  her  inchoate  interest  ia 
the  property  conveyed,  or  the  value  of  the  property  which 
she  alleged  the  appellees  had  agreed  to  convey  to  her  as  a 
consideration  for  the  release  of  her  inchoate  interest  in  the 
property  of  her  husband.  She  prayed  as  alternative  relief 
that  a  judgment  of  82,000  should  be  awarded  her  on  that  ac- 
count. Since  the  agreement  relied  on  was  plainly  within  the 
statute,  the  cross-complaint  was  only  good  as  a  complaint  for 
damages.  Cincinnati,  etc.,  R.  R.  Co.  v.  Waxhbum,  25  Ind. 
259  ;   (hlaon  v.  Smith,  9  Ind.  8. 

Having  been  made  a  party  upon  her  own  application,  and 
having  presented  for  adjudication  the  same  matters  as  are  uow 
presented,  and  a  judgment  having  been  pronounced  thereon 
between  the  same  parties,  the  matf«r  was  not  open  for  further 
litigation  while  that  judgment  remained  in  force.  Indiana, 
dc.,  R.  W.  Go.  V.  Koonii,  105  Ind.  507,  and  cases  cited.  The 
same  evidence  which  would  have  sustained  a  recovery  on  the 
cross-complaint  would  have  entitled  the  plaintifiT  to  recover 
in  this  case,  and  tnce  versa.     Brown  v.  (hin,  79  Ind.  93. 

That  the  judgment  on  the  cross -com  plaint  was  finally 
rendered  on  account  of  the  refusal  of  the  cross-complainant 
to  reply  to  the  answers,  does  not  render  it  any  the  less  con- 
clusive. Wilson  V.  Ray,  24  Ind.  156;  Stale,  ex  rd.,  v.  Krug, 
94  Ind.  3f>6. 

Having  been  afforded  ample  opportunity  to  litigate  the 
entire  subject-matter,  in  a  case  in  which  she  presented  all  the 
fects  for  adjudication,  the  appellant  is  to  be  treated  as  though 
they  were  in  feet  litigated.  Bundy  v.  Cunningham,  107  Ind. 
360 ;  Baixr  v.  State,  ex  rel.,  109  Ind.  47. 

Without  regard  to  the  question   of  former  adjudication,. 
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there  was  other  evidence  upon  which  the  finding  of  the  court 
jnay  have  been  predicated. 

There  was  no  error.   The  judgment  is  affirmed,  with  coste. 

FUed  Dm.  20, 1887. 


No.  12,671. 

The  City  of  Waesaw  v.  Dcnlap. 

IfEQUOBHCB. — EMenee. — ftwumpiion. — NejcHgenceUneTerpreflamed,  and 
a  pisiutiff  who  allegei  it  as  k  cau»e  of  sctiou  must  establiBh  the  brefich 
of  datj  which  conatitutes  the  negligence  or  a  recoveiy  wiii  be  denied. 

CrrY.^Obdmetum  in  Streel.—LiabUUy  of  Oity.—yesligence.— Notice.— Where 
an  obstruction  is  placed  on  a,  ntreet  or  Bidewalli  bj  a  wron^  doer,  on  ac- 
coant  of  Irhich  a  passer-b}'  is  injured,  the  citj  can  not  be  held  liable  for 
sach  injury  unless  it  has  actual  notice  of  tbe  obstruction,  or  the  same 
has  remained  on  such  street  or  sidewallc  Buch  a  length  of  time  as  to 
make  it  the  dutj  of  the  corporate  autborities  to  take  notice  of  its  ex- 
istence. 

Sahb. — Where  an  obstritctinn,  of  which  the  cit.T  has  no  notice,  has  been 
placed  on  a  street  by  a  third  pereon,  and  in  [lermitled  to  remain  an  hour 
and  three-iuartere,  when  it  occasions  an  injury  to  a  passer-by,  the  city 
is  not  guilty  of  negligence,  and  is  not  liable. 

Sake, — LiabUUy  firr  AeU  of  lAaeneees. — Notice. — A  city  ia  not  liable  for  the 
acta  of  persons  it  licensei  to  use  its  streets,  unless  the  thing  authorized 
's  intrinsically  dangerous,  or  the  municipal  authorities  have  notice  of 
ihc  negligence  of  its  licensees. 

Pbacticb.— IWai  WithoiU  lavx.—Sapreme  Cbui'i.—Kfln^dy.— Where  there  ia 
in  fact  no  answer  to  a  complaint,  but  the  cause  is  tried  upon  the  theory 
that  there  is  an  answer  of  general  denial,  the  plaintiff  can  not,  on 
appeal,  take  advantage  of  the  absence  of  an  answer ;  hb  remedy  is  by 
appropriate  motion  in  the  trial  court. 

SupBBVe  Court.— Rnier«ai /or  Want  of  Eadenet. — Aucti'w. — Where  there 
is  a  failure  of  the  evidence  to  sustain  the  verdict  on  any  one  material 
point,  the  judgment  will  be  reversed  on  appeal. 

From  the  Kosciusko  Circuit  Court. 
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E.  Haifmond  aod  L.  W.  Royse,  for  appellant. 
J.  8.  Frazer,  W.  D.  Fraaer,  S.  P.  Oyhr  and  W.  A.  Jokmon, 
for  appellee. 

Elliott,  C.  .1. — The  appellee  was  injured  by  a  fall  wbile 
walking  along  one  of  the  streets  of  the  city  of  Warsaw 
during  the  night-time,  and  bis  claim  is  that  bis  &U  was 
caused  by  a  plank  projecting  across  tbe  sidewalk  from  the 
walls  of  a  building  in  course  of  erection. 

The  evidence  show3  that  the  accident  occurred  after  dark 
on  the  night  of  the  19tb  of  November,  1883,  and  that  the 
plank  was  across  the  sidewalk  on  that  night.  It  is  shown  that 
work  on  the  building  was  discontinued  on  the  10th  of  No- 
vember, 1883,  and  resumed  on  the  19th  day  of  that  month. 
It  is  also  shown  by  all  tbe  witnesses  who  testify  on  that  sub- 
ject, that  a  platform,  or  runway,  was  placed  across  the  side- 
walk on  that  day  for  the  purpose  of  conveying  bricks  to  the 
walls  of  the  building,  but  all  who  testify  on  that  subject  as- 
sert that  the  planks  wore  all  removed  from  the  sidewalk  on 
quitting  work  late  in  the  evening.  There  is  no  conflict  of 
evidence  upon  this  point  that  we  can  discover  after  a  careful 
examination  of  the  record. 

There  is  a  distinction  between  a  work  undertaken  by  the 
municipal  corporation  itself  and  work  undertaken  by  an- 
other, as  there  is  between  work  dangerous  in  itself  and  work 
not  necessarily  dangerous.  In  this  instance  the  work  was 
not  undertaken  by  the  corporation,  nor  was  it  dangerous  in 
itself.  It  is  proper  and  lawful  for  a  municipal  corporation 
to  permit  its  streets  to  be  temporarily  used  for  building  pur- 
poses, and,  in  permitting  the  use  of  its  streets  for  building 
purposes,  the  city  of  Warsaw  was  not  guilty  of  any  actiona- 
ble wrong.  It  could  only  be  guilty  of  a  wrong  by  omitting 
to  use  reasonable  care  and  diligence  to  keep  its  streets  free 
from  obstructions.  A  municipal  corporation  is  not  an  in- 
surer of  the  safety  of  its  streets,  although  it  is  bound  to 
Vol.  112.— 37 
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exerciBe  reasonable  care  and  diligence  to  keep  tbem  in  a  rea- 
sonably safe  condition  for  use.  2  Dillon  Munic.  Corp.,  sec- 
tion 1019.  "We  think  the  evidence  in  this  case  fails  to  show 
that  the  city  was  guilty  of  any  actionable  negligence.  The 
evidence,  as  wc  have  seen,  shows  that  the  plank  was  removed 
from  the  sidewalk  before  night&ll,  and  the  only  fair  inference 
is  that  it  was  placed  across  the  sidewalk  by  some  wrong-doer^ 
and  in  such  a  case  the  city  would  not  be  liable.  Doherty  v.- 
Waltham,  4  Gray,  596 ;  Shearman  &  R.  Neg.,  section  3S0. 

Bat,  if  this  be  conceded  not  to  be  the  just  inference,  still, 
the  city  can  not  be  held  liable,  because  there  is  do  evidence 
of  actual  notice,  and  the  time  elapsing  between  the  hour  that 
the  workmen  removed  the  planks  and  that  at  which  the  ac- 
cident happened  was  not  sufficient  to  charge  the  city  with 
notice.  Where  the  obatroctiou  which  causes  the  injury  is 
not  placed  in  the  street  by  the  city  itself,  there  must  be  actual 
notice,  or  the  obstruction  must  have  remained  in  the  street' 
such  a  length  of  time  as  to  make  it  the  duty  of  the  corporate 
authorities  to  take  notice  of  its  existence.  C%  of  Ixifaydie 
V.  Blood,  40  Ind.  62 ;  Oity  of  Emnsville  v.  Wilter,  86  Ind. 
414;  Corporaiion  of  Blufflonv.  3Iathev)s,  92  lad.  21S;  City 
of  Madison  v.  Baker,  103  Ind.  41 ;  2  Dillon  Munic.  Corp. 
(3d  ed.),  section  1025. 

In  the  case  before  us  there  is  really  no  evidence  at  all  a» 
to  how  long  the  plank  had  been  across  the  sidewalk  before 
the  appellee  fell  over  it ;  for  aught  that  appears  it  may  have 
been  there  for  only  a  few  minutes,  and,  certainly,  the  city 
could  not  be  charged  with  notice  under  such  circumstances. 
But,  if  it  be  granted  that  it  was  placed  there  immediately 
after  the  workmen  loft  the  building  on  the  19th  of  November, 
still,  the  time  was  not  sufficient  to  charge  the  city  with  notice. 
Cily  of  Fort  Wayne  v.  DeWitt,  47  Ind.  391 ;  Higert  v.  (Hty 
of  Oremcastle,  43  Ind.  574. 

In  Kunx  v.  City  of  Troy,  104  N.  Y.  344,  it  was  said : 
"  Where  the  question  of  negligence,  in  not  removing  an  ob- 
struotiou  unlawfully  placed  in  the  street  by  third  persons,  de- 
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peuds  ui>OD  implied  notice,  what  is  a  reasonable  time  from 
which  notice  is  to  be  inferred,  must  be  determined  upon  all 
the  circumstances,  giving  weight  to  the  consideration  that 
municipal  authorities  with  their  multiplied  duties  can  not  be 
expected  to  act  with  the  promptness  and  celerity  of  individ- 
uals in  conducting  their  private  affairs." 

We  think  this  is  a  just  observation,  and,  applying  it  to  the 
case  before  us,  we  hold  that  the  time  which  elapsed  between 
the  accident  and  the  placing  of  the  obstruction  across  the 
sidewalk  was  not  sufficient  to  authorize  the  jury  to  imply 
notice  on  the  part  of  the  municipal  authorities. 

The  appellant  filed  an  answer  to  the  original  complaint, 
but  did  not  refile  it  to  the  amended  complaint  aflerwards  filed 
by  the  appellee.  The  case  was,  however,  tried  upon  the 
theory  that  there  was  an  answer  of  general  denial,  and  the 
court  80  instructed  the  jury.  It  is,  therefore,  too  late  for  the 
appellee  to  insist  that  there  was  no  answer  to  his  complaint. 
If  he  desired  to  make  such  a  question  he  should  have  moved 
in  the  trial  court  for  judgment  on  the  pleadings,  or  in  some 
other  appropriate  method  have  presented  the  question  to  the 
trial  court.  Buchanan  v.  Berkshire,  etc.,  Ina.  Co.,  96  Ind.  510, 
and  cases  cited  p.  516 ;  Trentman  v.  Eldridge,  98  Ind.  525 ; 
HarUep  v.  Cole,  101  Ind.  458. 

Judgment  reversed. 

PUed  April  27, 1887. 

On  Pbtitiok  for  a  Reheabing. 

Elliott,  J. — AVe  have  given  the  argument  of  the  learned 
counsel  on  the  petition  for  a  rehearing  careful  study,  and,  im- 
pressed by  their  earnestness,  have  again  examined  the  ques- 
tions presented  by  the  record. 

Negligence  is  never  presumed,  and  a  plaintiff  who  alleges 
it  as  a  cause  of  action  must  establish  the  breach  of  duty 
which  constitutes  the  negligence  or  a  recovery  will  be  denied. 
WoAoaA,  do.,  R.  W.  Co.  v.  Locke,  ante,  p.  404;  Toledo,  etc, 
-B.  W.  Co.  V.  Brannagan,  75  Ind.  490. 
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If  the  evidence  io  this  case  does  not  establish  a  breach  of 
duty,  the  verdict  is  not  supported,  aad  but  one  conclusion  is 
logically  possible,  aud  that  is  that  the  judgment  be  reversed. 
Again  and  again  have  judgments  been  reversed  because  the 
evidence  did  not  sustain  the  verdict.  Cincinnati,  do.,  R.  W. 
Co.  v.  Long,  ante,  p.  166 ;  Qoaaley  v.  (yBrien,  24  Ind.  326 
(87  Am.  Dec.  329) ;  Pittsburgh,  etc.,  R.  W.  Co.  v.  Morton,  61 
Ind.  539, 581  (28  Am.  R.  682) ;  Riley  v.  Boyer,  76  Ind.  162 ; 
Roe  V.  Cronkhite,  55  Ind.  183.  Failure  on  one  material  point 
will  ensure  a  reversal  of  the  judgment.  Ray  v.  Dunn,  38 
Ind.  230. 

Whether  a  verdict  is  sustained  by  the  evidence  is  deter- 
miued  by  applying  the  law  to  the  fects  it  proves,  since  it  is 
obvious  that,  if  the  evidence  does  not  bring  the  case  within 
the  governing  legal  principle,  the  verdict  is  without  support. 

The  principle  which  rules  this  case  forbids  a  recovery  un- 
less it  affirmatively  appears  that  the  municipal  corporation 
had  notice  of  the  unsafe  condition  of  the  sidewalk,  or  was 
ohai^able  with  negligence  in  not  acquiring  knowledge.  A 
broad  distinction  is  made  by  all  the  authorities  between  cases' 
where  the  municipal  corporation  itself  makes  a  sidewalk  un- 
safe, and  cases  where  it  is  made  unsafe  by  a  wrong-doer.  This 
oase  belongs  to  the  latter  class,  and  the  municipal  coqwra- 
tion  is  not  liable  unless  it  was  guilty  of  negligence,  and 
guilty  of  negligence  it  could  not  be,  unless  some  officer  or 
agent  had  actual  notice  of  the  unsafe  condition  of  the  side- 
walk, or  it  had  been  so  long  unsafe  that  it  was  the  duty  of 
the  municipal  authorities  to  take  notice  of  its  condition. 

Municipal  corporations  are  not  liable  for  the  acts  of  per- 
sons it  licenses  to  use  its  streets,  unless  the  thing  authorised 
is  intrinsically  dangerous,  or  the  municipal  authorities  have 
notice  of  the  negligence  of  its  licensees,  Ryan  v.  Outran, 
64  Ind.  345  (31  Am.  R.  123);  Dooley  v.  Tovm  oj  Sullivan, 
ante,  p.  451. 

No  liability  was  incurred  by  licensing  the  builders  to  use 
the  sidewalks,  even  if  it  be  conceded  that  the  builders  were 
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negligent,  for,  in  order  to  make  the  tnuDicipality  liable,  evi- 
dence of  the  negligence  of  the  builders  must  be  supplemented 
by  evidence  that  the  city  authorities  were  also  negligent. 

There  is  not  a  scintilla  of  evidence  tending  to  sliow  that 
any  officer  or  agent  of  the  city  had  actual  notice  of  the  ob- 
struction of  the  sidewalk.  If  there  is  liability  at  all,  it  must 
be  because  the  sidewalk  had  been  so  long  unsafe  that  the 
munici])al  authorities  were  chargeable  with  notice.  The 
question,  therefore,  is,  does  the  evidence  show  that  the  city 
was  guilty  of  negligence  in  not  acquiring  knowledge  of  the 
unsafe  condition  of  the  sidewalk  ?  If  the  evidence  feila  to 
show  that  the  city  did  not  exercise  ordinary  care,  then  it  fails 
to  prove  negligence,  for  the  dugree  of  care  required  of  the 
city  is  ordinary  care.  If  the  evidence  fails  on  this  one  es- 
sential point  it  defeats  the  case  as  certainly  and  efTectually  as 
if  it  failed  on  every  point,  since  proof  of  this  point  is  abso- 
lutely essential  to  a  recovery. 

It  is  shown  by  uncontradicted  evidence  that  work  on  the 
building  was  discontinued  on  the  10th  day  of  November, 
1883,  and  recommenced  on  the  19th  day  of  that  mouth.  It 
is  also  shown  that  planks  wore  placed  aci-oss  the  walk  on  the 
day  last  named  for  the  purpose  of  a  runway  on  which  to 
wheel  bricks.  During  the  daytime,  while  in  actual  use, 
there  can,  of  course,  be  no  plausible  pretence  that  there  was 
negligence  on  the  part  of  the  city. 

The  only  evidence  ihat  the  plank  over  which  the  appellee 
fell  was  aeros.s  the  sidewalk  on  the  nigiit  of  the  19th  is  that 
it  was  there  at  about  twenty  minutes  after  six,  as  Mis.s  Dodge 
testifies,  and  about  six-thirty  or  seven  o'clock,  when  the  ap- 
pellee fell  over  it. 

The  appellee's  witness,  Frederick  Clark,  testified  that  there 
was  no  obstruction  across  the  sidewalk  on  Sunday,  the  day 
before  the  accident,  but  that  it  was  placed  there  on  the  morn- 
ing the  accident  happened.  This  witness  also  testified  that 
they  quit  work  at  fifteen  minutes  after  five  o'clock,  and  that 
he  thinks  all  obstructions  were  then  removed.     On  this,  the 
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appellee's  evidence,  we  do  not  see  how  it  is  possible  to  main- 
tain this  verdict.  Even  if  this  evidence  were  not  overthrown 
by  the  evidence  introduced  by  the  appellant  there  could  be 
no  recovery.  At  the  most,  the  plaak  was  across  the  side- 
walk after  work  ceased  only  one  hour  and  forty-five  minutes, 
even  if  it  be  granted  that  it  was  left  there  when  the  workmen 
lefl  the  building  at  fifteen  minutes  after  five  o'clock.  This 
certainly  is  not  such  a  length  of  time  as  will  charge  the  city 
with  negligence  in  failing  to  take  notice  of  the  obhtruction. 

It  must  be  kept  in  mind  that  the  use  of  the  sidewalk  was 
a  lawful  one,  and  that  this  use  did  not  make  it  intrinsically 
dangerous.  As  the  use  wns  neither  dangerous  nor  unlawful, 
the  mnnicii>ality  was  not  bound  to  keep  constant  watch  over 
the  builders.  Its  otBcors  had  a  right,  within  rea.sonabJe 
limits,  to  presume  that  men  engaged  in  a  lawful  work  would 
do  it  in  a  lawful  manner.  They  were  not  bound  to  anticipate 
negligence  on  the  part  of  the  men  thus  engaged. 

In  this  case  there  was  no  express  liwnse  granted  the 
builders ;  but  if  there  had  been,  the  city  would  not  have  been 
chai^able  with  notice  of  their  negligence,  ilasterton  v. 
miage  of  Mt.  Vernon,  58  N.  Y.  391 ;  Sweet  v.  Glovern- 
ville,  12  Huh,  302 ;  Dorlon  v.  City  of  Brooklyn,  46  Barb.  604 ; 
McDermott  v.  City  of  Kingston,  19  Hun,  198;  Cohm  v. 
Mayor  of  New  York,  43  Hun,  345. 

It  is  clear,  therefore,  that  the  only  ground  upon  which  it 
is  possible  to  hold  the  municijtality  liable  is  that  the  time 
during  which  the  obstruction  was  acruas  the  sidewalk  was 
such  as  to  make  it  negligence  not  to  acquire  knowledge,  and 
we  think  the  brief  time  that  elapsed,  even  upon  the  suppo- 
sition that  the  obstruction  was  left  on  the  sidewalk  at  fifteen 
minutes  after  five  o'clock,  is  not  sufBcient  to  warrant  the  con- 
clusion that  the  city  was  guilty  of  negligence  in  not  acquir- 
ing notice. 

But  the  concession  that  the  builders  were  negligent  is 
wholly  unwarranted.  George  Zumbrum,  James  Phillpot, 
William  Hettinger,  Robert  Phillpot,  Thomas  Goodall  and 
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Wiliiani  Kirtley,  workmeu  engaged  in  the  erectioa  of  the 
building,  testify  that  there  was  a  platform  erected  across  the 
tiidewalk  on  the  moroiiig  of  November  19th,  and  that  it  was 
taken  away  on  quitting  work.  Two  or  more  of  these  wit- 
nesses testified  that  thoy  assisted  in  taking  it  away,  and  that 
no  obstructions  were  lefl  on  the  walk. 

'William  Kirtley  swore  that  he  was  the  landlord  of  the 
American  House,  situated  three  doors  distant  from  the  Hotel 
Hayes,  the  building  in  process  of  erection,  and  that  the  plat- 
form was  taken  down  on  quitting  workou  the  evening  of  the 
19th  of  November.  We  can  not  yield  to  counsel's  contention 
that  the  jary  were  at  liberty  to  disregard  this  positive  testi- 
mony, for  the  only  thing  tliat  has  even  the  semblance  of  a 
contradiction  is  that  there  was  a  plank  across  the  sidewalk 
about  an  hour  and  fiRcen  minutes  allcr  the  workmen  left  the 
building.  Cinciiinat!,  etc.,  R.  IF,  Co.  v.  Long,  supra  ;  Palmer 
V.  Chicago,  etc.,  R.  R.  Co.,  aide,  p.  250. 

The  fair  and  reasonable  inference  is  that  these  men  told 
the  truth,  and  that  some  wrong-doer  placed  the  plank  across 
the  walk.  If  the  obstructions  were  all  removed  on  quitting 
woi'k  near  nightfall,  there  was,  under  the  authorities  cited 
in  our  former  opiuiou,  no  negligence.  Dool^  v.  Tomi  of 
Sullivan,  supra. 

Petition  overruled, 

Filed  Dec  10, 1SS7. 
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No.  13,692. 

Bottles  et  al.  v.  Milleb. 

PijKA.T>UIO.—IUply.—S[agi  be  Bcpotuice.—A  reply  which  does  not  responil 
to  all  the  pkragrsphs  of  answer  lo  which  it  in  addressed  ig  bad  on  de- 

Statute  or  Liinr&Tioss. — fVomiuory  Sole. — PartM  Ibymmt  by  One  Jouit 
Mailer. — Efeet  m  to  00\era. — A  payment  upon  &  proinissory  note  by  od» 
joiat  aud  Beveral  maker  will  not  defeat  the  operatiiin  uf  the  statute  of 
limitations  as  to  Eoy  other  maker,  nor  deprive  the  lutter  uf  his  right  to 
avail  himself  of  the  statute  as  a  defence. 

Sahx. — Mortgage. — A'on-iJejuJencs. — Jiuoleenq/, — Where,  in  an  action  apoa 
B  note  and  mortgage,  one  of  four  joint  and  several  makers  answers  th» 
twenty  years  statute  of  limitations,  a  reply  allegiog  the  death  and  in- 
Bolvency  of  two,  and  a  partial  payment  by  the'  third  prior  to  the  run- 
ning of  the  statute,  after  which  the  latter  had  left  the  State,  and  still 
continued  to  be  a  non-resideut,  is  bad. 

Saks. — Debtnoi  Barred,  Morlgagt  not  Barred. — A  payment  upon  a  note  se- 
cured by  mortgage,  if  sufficient  to  take  the  note  out  of  the  operation  of 
the  statute  of  limitations,  will  have  a  like  effect  upon  the  mortgage; 
and,  so  long  as  any  part  of  the  debt  remains  unpaid  and  not  barred,  the- 
lien  of  the  mortgage  continues  nnimpaired. 

From  the  Harrison  Circuit  Court. 

W,  Cook,  C.  N.  Qtok  und  ir.  Ridley,  for  appcllaats. 

B.  P.  Douglasn  aod  J.  L.  Suddartk,  for  appellee. 

HowK,  J. — This  suit  was  commcncod  by  appellee,  as  sole 
plaintiff,  against  apjiollants  and  a  number  of  other  persons, 
as  defendants,  on  the  12th  day  of  February,  1883.  Ap|>cl- 
lee's  complaint  counted  upon  a  promissory  note  for  $287. .50, 
dated  April  18th,  1859,  and  payable  twelve  months  after 
dat«  to  the  order  of  appellee,  and,  also,  a  mortgage  alleged 
to  have  been  executed  on  the  same  date  by  the  defendants  to 
the  plaintiff  herein,  on  certain  real  estate  in  Harrison  county, 
Indiana,  to  secure  the  payment  of  such  note.  The  cause 
was  put  at  issue  and  heard  by  the  court,  and  a  finding  was 
made  for  appellee  substantially  in  accordance  with  the  prayer 
of  his  complaint;  and,  over  the  separate  motions  of  the 
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appellaDta,  Bottles  and  Keller,  for  a  Dew  trial  or  heariDg 
herein,  the  court  rendered  judgment  and  decree  for  appellee 
upon  and  in  accordance  with  its  finding  herein, 

In  this  court,  appellants.  Bottles  and  Keller,  have  sepa- 
rately assigned  a  number  of  errors,  and  these  errors  we  will 
consider,  and  decide  the  questions  thereby  presented,  in  the 
same  order  in  which  their  counsel  have  discussed  them  in 
their  elaborate  brief  of  this  cause.  "We  may  premise  that 
the  defence  relied  upon  by  each  of  the  appellants  in  their 
separate  pleadings  herein  was  the  statute  of  limitations,  or, 
in  other  words,  that  the  cause  of  action  stated  in  appellee's 
complaint  did  not  accrue  within  twenty  years  prior  to  the 
commencement  of  this  suit. 

The  first  error  complained  of-here  by  appellant  Eliza  Bot- 
tles is  the  overruling  of  her  separate  demurrer  to  the  first 
paragraph  of  appellee's  reply  to  the  second,  third  and  fourth 
paragraphs  of  her  separate  answer  herein.  Appellee's  com- 
plaint counted,  as  we  have  said,  npon  a  joint  and  several 
promissory  note  for  f  287.50,  purporting  to  have  been  exe- 
cuted on  the  18th  day  of  April,  1859,  by  apjMjllants  John 
Keller  and  Eliza  Bottles,  and  by  Rebecca  Keller  and  Jacob 
Bottles,  Bud  to  have  been  made  payable  twelve  months  after 
date  to  the  order  of  "William  J.  Miller,  appellee  here  and 
plaintiff  below,  and  also  u^wn  a  mortgage  purporting  to  have 
been  executed  and  aclcriowledged  by  the  makers  of  sueh  note, 
and  recorded  in  the  proper  recorder's  office  on  the  same  date 
therewith,  and  to  secure  the  payment  thereof.  In  her  second 
paragraph  of  answer  appellant  Eliza  Bottles  said  that  the 
cause  of  action  stated  in  appellee's  complaint  did  not  accrue 
within  twenty  years  next  before  the  commencement  of  this 
action;  in  the  third  paragraph  of  her  separate  answer  she 
alleged  that  appellee's  cause  of  action  for  the  foreclosure  of 
the  mortgage  sued  upon  did  not  accrue  within  such  twenty 
years;  and  in  the  fourth  paragraph  of  her  separate  answer 
she  averred  that  appellee's  cause  of  action  upon  the  nof«  in 
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suit  did  not  accrue  within  the  twenty  years  next  before  tlie 
cum  men  cement  of  this  action. 

In  the  first  paragraph  of  hia  reply  to  the  second,  third  and 
fourth  paragraphs  of  the  separate  answer  of  Eliza  Bottlea, 
appellee,  Miller,  alleged  that  at  the  time  she  executed  the 
note  sued  upon  Eliza  Bottles  was  a  married  wotoau,  and  such 
note  as  to  her  was  void;  that  Jacob  Bottles  afterwards  died, 
and  left  no  estate  out  of  which  auy  part  of  such  note  could 
t)u  made,  and  Rebecca  Keller  had  since  died,  leaving  no 
property  out  oi^  whicli  any  [tart  of  such  note  could  be  made; 
that,  before  the  expiration  of  the  twenty  years,  to  wit,  on  the 
17th  day  of  April,  1879,  John  Keller  made  a  payment  on 
the  note  in  suit,  and,  sliortly  afterwards,  left  the  Slate  of  In- 
diana, aud  had  been  at  all  times  since  a  non-resideut  of  this 
State. 

In  his  second  paragraph  of  reply  to  the  second,  third  and 
fourth  paragraphs  of  Eliza  Bottles' separate  answer,  appellee, 
Miller,  averred  that, at  the  time  Eliza  Bottles  signed  the  note 
in  suit,  she  was  a  married  woman,  and  was  not  personally 
liable  on  such  note;  that  afterwards  Jacob  Bottles  and  Re- 
becca Keller,  makers  of  such  note,  both  died,  leaving  no 
projierty  out  of  which  any  part  of  the  note  could  be  made ; 
and  that,  before  twenty  years  had  expired  fi-om  the  time  ap- 
pellee's cause  of  action  hod  accrued,  John  Keller  lefl  the 
State  of  Indiana  and  became  a  non-resident  of  this  State,  and 
had  since  continued  to  be  a  non-resident  thereof. 

Appellant  Eliza  Bottles  demurred  to  each  of  these  replies, 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  good  reply  to  the  second,  third  and  fourth  para- 
graphs of  her  separate  answer  herein.  These  demurrers  were 
each  overruled  by  the  court  below,  and  these  rulings  consti- 
tute the  first  and  second  errors  whereof  complainl;  is  here 
made  by  and  on  behalf  of  appellant  Eliza  Bottles. 

We  are  of  opinion  that  the  court  below  clearly  erred  in 
each  of  the  rulings  complained  of,  and  that  the  facts  stated 
by  appellee  in  cither  paragraph  of  his  reply  did  not,  and 
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«ouId  Dot,  in  the  nature  of  things,  defeat  or  atay  the  operation 
of  the  statute  of  limitations  pleaded  and  relied  upon  by  Eliza 
Bottles,  in  each  of  the  second,  third  and  fourth  paragraphs 
of  her  sejKirate  answer,  as  an  absolute  bar  of  appellee's  sui>- 
posed  cause  of  action  against  her,  founded  on  the  note  and 
mortgage  described  in  his  complaint  herein.  Under  the  code, 
each  of  such  replies  was  clearly  bad  on  the  demurrer  thereto, 
because,  as  we  have  often  held,  it  did  not  respond  to  all  the 
paragraphs  of  answer  to  which  the  reply  on  its  face  was  ad- 
dressed. Thus,  the  replies  were  addressed  to  the  second, 
third  and  fourth  paragraphs  of  the  eeparate  answer  of  Eliza 
Bottles. 

In  such  second  paragraph  of  her  answer  she  pleaded  tlie 
statute  of  limitations  iu  bar  of  appellee's  action  upon  both 
the  note  and  mortgage  sued  u[n)n,  and  in  the  fourth  para- 
graph of  such  answer  she  pleaded  the  statute  in  bar  only  of 
hi.s  action  upon  the  mortgage  in  suit.  But  in  appellee's  re- 
plies, although  each  of  them  on  its  face  purports  to  reply  to 
the  second,  third  and  fourth  paragni]>lis  of  such  answer,  there 
was  no  attempt  even,  in  either  of  such  replies,  to  respond  or 
reply  to  so  much  of  sucli  paragraphs  of  answer  as  pleaded 
the  statute  of  limitations  in  bar  of  appellee's  action  on  the 
mortgage  in  suit.  Clearly,  therefore,  under  the  rule  of  plead- 
ing hereinbefore  stated,  each  of  such  replies  was  insufficient, 
and  it  was  error  in  the  court  below  to  overrule  the  demur- 
rei-s  thereto.  Smith  v.  Little,  67  Ind.  549;  Douch  v.  Bliss, 
80  Ind.  316 ;  McCaslin  v.  .S(nte,  ex  rel,  99  lud.  428,  on  p. 
441  ;  McLead  v.  M.na  Ufe  Ins.  Co.,  107  Ind.  394. 

Aside  from  this  rule  of  pleading,  however,  we  are  of  opin- 
ion that  the  facts  stated  by  appellee  in  each  of  his  replies 
were  wholly  insufficient  to  take  appellee's  cause  of  action,  as 
against  appellant  Eliza  Bottles,  without  the  operation  of  the 
statute  of  limitations  pleaded  by  her  in  bar  of  his  action. 
It  is  a  little  difficult  to  comprehend  the  theory  of  appellee's 
replies;  but,  surely,  it  is  not  the  law  that  the  small  payment 
made  on  the  note  in  suit  by  one  of  the  four  joint  and  several 
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makers  thereof  will  stay  the  ruDoiDg  of  the  statute,  and  de- 
feat its  operation  as  a  defence  in  bar  of  the  cause  of  actioD 
as  to  the  othera  of  such  joint  and  several  makers  of  such 
note.  Such  payment  was  at  most  only  prima  facie  evidence 
of  a  new  or  continuing  contract  or  promise  by  the  payor  of 
the  money  to  pay  the  note  in  suit.  Willey  v.  StaU,  ex  rel., 
105  Ind.  453. 

It  can  not  be  correctly  said,  we  think,  that  this  new  or 
continuing  contract  or  promise  to  pay  the  note  sued  upon, 
evidenced  prima  fame  by  the  payment  on  such  note,  is  bind- 
ing on  any  one  except  the  maker  of  such  payment.  In  sec- 
tion 302,  R.  8.  1881  (substantially  a  re-enactment  of  sectioa 
221  of  the  civil  code  of  1852),  it  is  provided  that  "  The  ac- 
knowledgment or  promise  of  one  joint  contractor  *  ♦  *  shall 
not  render  any  other  joint  contractor  *  *  *  liable  under  the 
provisions  of  this  act."  Section  303,  R.  S.  1881  (a  re-en- 
actment of  section  223  of  the  civil  code  of  1852),  reads  as 
follows:  "Nothing  contained  in  the  preceding  sections  shall 
take  away  or  lessen  the  effect  of  any  payment  made  by  any 
person;  but  no  endorsement  or  memorandum  of  any  pay- 
ment made  upon  any  instrument  of  writing,  by  or  on  behalf 
of  the  party  to  whom  the  payment  shall  purport  to  be  made, 
shall  be  deemed  sufficient  to  exempt  the  case  from  the  pni- 
visions  of  this  aijt."  Construing  this  section  of  the  statute 
in  connection  with  the  "preceding  sections"  therein  men- 
tioned, as  we  think  we  may,  it  must  be  held  that  payment 
by  one  joint  and  several  promisor  will  not  defeat  the  opera- 
tion of  the  statute  of  limitations  as  to  any  other  joint  and 
several  promisor,  nor  deprive  the  latt«r  of  his  right  to  avail 
himself  of  the  statute  as  a  defence  in  bar  of  an  action  on 
the  promise. 

We  are  of  opinion,  also,  that  the  other  facts  averred  by 
appellee  in  his  replies,  to  the  effect  that  two  of  the  makers 
of  the  note  and  mortgage  in  suit  had  died,  leaving  no  prop- 
erty, and  that  John  Keller,  another  maker  of  such  note  and 
mortgage,  before  the  expiration  of  twenty  years  after  appel- 
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lee's  cause  of  action  accrued,  had  become  and  had  since  con- 
tinued to  be  a  Don-restdent  of  this  State,  were  wholly  insuf- 
ficient in  themselves,  or  in  connection  with  the  payment 
made  by  John  Keller  as  pleaded  in  the  first  reply,  to  avoid 
the  second,  third  and  fourth  paragraphs  of  the  separate  an- 
swer of  Eliza  Bottles.  It  seems  to  us,  therefore,  that  these 
replies  were  clearly  insufficient,  and  that  the  demurrers 
thereto  ought  to  have  been  sustained.  This  conclusion  ren- 
ders it  unnecessary  for  us  to  consider  now  the  remaining 
error  assigned  by  appellant  Eliza  Bottles  upon  the  over- 
ruling of  her  separate  motion  for  a  new  trial. 

We  pass  DOW  to  the  consideration  of  the  errors  separately 
assigned  by  appellant  John  Keller,  namely:  I.  Error  of 
the  court  below  in  overruling  his  demurrer  to  the  second 
paragraph  of  appellee's  answer  to  his  cross-complaint  herein ; 
and  2.  Error  of  the  court  in  overruling  his  separate  motion 
for  a  new  trial. 

In  his  cross-complaint  appellant  John  Keller  alleged  that 
he  was  the  owner  of  certain  parte,  particularly  described, 
of  the  real  estate  covered  by  the  mortgage  in  suit  herein ; 
and  he  admitted  that  he  executed  such  mortgage,  but  he 
averred  that,  since  its  execution,  he  and  his  co-defendant, 
Eliza  Bottles,  made  an  amicable  partitiou  of  the  mortgaged 
real  estate,  whereby  the  parts  thereof,  thereinbefore  described, 
were  assigned  and  set  off  to  him  in  severalty  as  his  full  one- 
half  of  such  mortgaged  real  estate,  and,  in  pursuance  of  such 
partition,  he  took  aud  had  since  continued  in  the  possession 
of  the  real  estate  so  set  off  to  him ;  that  the  remainder  of 
such  mortgaged  real  estate  was  assigned  and  set  off  to  hia 
co-defendant,  Eliza  Bottles,  who  in  pursuance  of  such  parti- 
tion took  possession  thereof;  that  he  executed  the  mortgage 
sned  upon,  but  he  averred  that  the  cause  of  action,  described 
in  appellee's  complaint  herein,  did  not  accrue  within  twenty 
years  next  before  the  commencement  of  this  action ;  that  ap- 
pellee's cause  of  action  to  foreclose  such  mortgage  accrued 
on  the  19th  day  of  April,  1860,  and  such  cause  of  action  waa 
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barred  on  the  20th  day  of  April,  1880;  that  appellant  John 
Keller  never  made  any  payment  uiwn  the  note  or  debt  which 
such  mortgage  was  given  ty  secure,  nor  any  [wiyment  of  in- 
t«ri"st  tliereou,  nor  had  he  ever  made  any  new  acknowledg- 
ment of  such  debt  in  any  manner;  that  this  suit  to  foreclose 
such  mortgage  was  not  commenced  until  the  12th  day  of 
February,  1883;  and  that,  by  reason  of  the  premises,  such 
mortgage  had  become  and  was,  at  the  commencement  of  this 
suit,  barred  by  the  statute  of  limitations,  and  was  an  invatid 
and  void  lien  on  John  Keller's  real  estate  thereinbefore 
described,  and  was  a  cloud  upon  his  title  thereto.  Where- 
fore, etc. 

In  the  second  paragraph  of  his  answer  to  John  Keller's 
cross-complaint,  appellee  averred  that,  on  the  17th  day  of 
April,  1879,  and  before  the  expiration  of  twenty  years  from 
the  time  his  cause  of  action  in  suit  herein  became  due  and 
payable,  defendant  and  cross-complainant,  John  Keller,  paid 
to  appellee  and  plaintiff,  William  J.  Miller,  the  sum  of  five 
dollars  upon  the  note  and  mortgage  in  suit,  which  payment 
was  entered  of  that  date  as  a  credit  upon  such  note. 

John  Keller's  demurrer  to  this  second  paragraph  of  ap- 
pellee's answer,  upon  the  ground  that  it  did  not  state  &ct8 
sufficient  to  constitute  a  defence  to  his  cross-complaint  herein, 
was  overruled  by  the  court,  and  this  ruling  is  the  first  error 
of  which  he  complains  here  in  ai^ument. 

The  gist  or  substance  of  John  Keller's  cross-complaint  ia, 
that  appellee's  note  and  mortgage  in  suit,  before  be  com- 
menced this  suit,  were  absolutely  barred  by  the  provisions 
of  the  jiflk  clause  of  section  210  of  the  civil  code  of  1852, 
which  remained  in  force  until  the  19th  day  of  September, 
1881,  when  more  than  twenty  years  had  expired  after  the 
cause  of  action  sued  on  had  accrued,  and  that  such  mortgage, 
therefore,  was  a  cloud  upon  his  title  to  his  one-half  of  the 
mortgaged  real  estate.  It  is  claimed  by  John  Keller's  learned 
counsel  that  the  payment  of  part  of  a  note  or  debt  secured 
by  a  mortgage  on  real  property,  which  would  take  the  ootfl 
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or  debt  out  of  the  operation  of  the  statute  of  limitations,  will 
not  have  the  like  efifect  upou  the  mortgage  given  to  seeuro 
the  payment  of  auch  note  or  debt.  If  this  claim  of  counsel 
were  correct,  it  might  possibly  be  maintained  that  appellee's 
answer  to  John  Keller's  cross-complaint  was  insuffieient,  and 
that  the  demurrer  thereto  ought  to  have  been  sustained.  We 
are  of  opinion,  however,  that  the  claini  of  Keller's  counsel 
on  the  question  we  are  now  considering  is  wholly  unsound, 
and,  under  our  law,  can  not  be  sustained.  In  this  State  the 
debt  secured  is  the  principal  thing,  while  the  moilgage  security 
is  but  an  incident  of  the  debt.  Payment  of  the  debt  will 
satisfy  the  mortgage,  and  the  extinguishment  of  the  debt  will 
destroy  the  vitality  of  the  mortgage.  It  is  well  settled  by 
our  decisions,  however,  that  neither  an  extension  of  the  time 
of  payment,  nor  a  change  in  the  form  of  a  debt  secured  by 
mortgage,  will  defeat  or  even  impair  tbe  lien  of  the  mort- 
gage. McCormick  v.  Diffby,  8  Blaekf.  99  ;  Dumell  v.  Temtegge, 
23  Ind.  397  (85  Am.  Dec.  466)  ;  People's  Savings  Batik  v. 
Finney,  63  Ind.  460 ;  Bodkin  v.  M^U,  86  Ind.  660 ;  Shitty 
v.  LaUa,  90  Ind.  136. 

Part  payment  of  a  note  or  debt,  secured  by  mortgage,  may, 
and  often  does,  extend  the  time  of  payment  of  such  note  or 
debt  beyond  the  date  when  the  same  would  have  been,  if  no 
such  payment  had  been  made,  completely  barred  by  the  stat- 
ute of  limitations.  It  will  not  do  to  say,  we  think,  that  such 
an  extension  of  the  time  of  payment  of  the  note  or  debt  will 
of  itself  defeat  or  impair  the  lien  of  the  mortgage  security. 
Even  the  merger  of  the  note  or  debt  in  a  judgment,  it  has 
often  been  held,  will  not  defeat  or  imimir  the  lien  of  the 
mortgage  security.  Lapping  v.  Duffy,  47  Ind.  51 ;  Teal  v. 
Hinchman,  69  Ind.  379;  Pence  v.  Anmtrong,  95  Ind.  191  ; 
Oitrtis  V.  Gooding,  99  Ind.  45. 

We  are  of  opinion,  therefore,  that  a  mortgage  on  real  estate, 
unless  it  has  been  released  or  satisfied  by  the  mortgagee  or 
bis  assigns,  will  remain  a  continuing  security  and  may  be  en- 
forced, without  regard  to  lapse  of  time,  so  long  as  any  part 
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of  the  debt  secured  thereby  remains  unpaid  and  is  not  barred 
by  the  statute  of  limitations.  The  demurrer  to  the  second 
paragraph  of  appellee's  answer  to  Keller's  cross-complaint 
was  correctly  overruled. 

We  do  not  now  consider  the  other  error  assigned  by  Kel- 
ler. As  tlie  judgment  must  be  reversed  for  the  errors  against 
Mrs.  Bottles  heretofore  pointed  out,  we  think  that  the  interests 
of  all  the  parties  require  the  reversal  of  the  entire  judgment. 

The  judgment  is  reversed,  with  costs,  etc. 

Filed  Dec  22,  1867. 


No.  12,015. 


Ilao  sn        '^^^  Lake  Shore  and  Michigan  Southehn  Railway 
nr^  Company  i>.  Pinchin. 


"Set.IAOEI^Ce.— Railroad.— Allempt  to  Pan  Jieluietn  Cart. — Ptrtonal  Injury. — 
Canlribuiory  NtgHgence. — One  who  nttompLi  tci  pans  between  the  coupled 
cars  of  a.  freifliit  train  Btanding  temporarily  across  a  street,  at  a  way 
Mntion,  and  either  knows  or  might  kQovr  bv  using  his  natural  faculties 
that  the  train  b  likely  to  move  at  anj  moment,  is  guilty  of  Buch  con- 
tributory negligence  as  bars  a  recovery  for  an  injury  sustained  by  the 
starting  of  the  train. 

Same.— iWraMion  of  BraJceman.~Obmm»  Rinjer.— The  direction  of  a  brake- 
man  to  a  person  to  pass  hetffeen  the  ear«  of  a  train  standing  on  a 
highway  will  nut  justify  him  in  attemptiag  to  do  so,  where  the  danger 
ie  obvious. 

From  the  DeKalb  Circuit  Court. 

J.  I.  Best,  A.  Pond  and  0.  G.  Getzen-Danner,  for  appellant. 

J.  E.  Rose  and  A.  A.  Chapin,  for  appellee. 

Elliott,  J. — The  fects  found  by  the  jury  in  answer  to 
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iDteiTogatories  are  eiibstantially  thrse :  The  appellee  was 
injured  while  attempting  to  pass  between  two  coal  cars  form- 
ing part  of  K  train  standing  across  a  street  in  the  town  of 
Butler.  He  knew  that  the  train  was  a  through  freight,  bound 
west,  and  on  approaching  the  train  he  stopped  to  the  south 
of  it  five  or  six  feet  and  stood  there  from  five  to  eight  minutes 
before  he  attempted  to  pass  between  the  cars.  He  did  not 
know  that  an  engine  v,tis  attached  to  the  train,  but  he  did 
not  go  towards  the  head  of  the  train  to  see  whether  there 
was  an  engine  attached.  When  the  appellee  got  up  between 
the  cars  he  stood  on  the  dray-bars,  and  at  the  time  he  was 
injured  "had  his  hands  bracing  himself  between  the  cars." 
At  the  time  he  attempted  to  pass  between  the  cars  he  had  an 
open  pockot-knife  and  a  cane  in  his  hands,  and  was  whittling 
a  stick.  The  knife  and  stick  were  laid  on  the  end  of  one  of 
the  cars  when  he  got  upon  them.  In  his  effort  to  pass  be- 
tween the  cars  he  raised  his  foot  and  put  or  got  it  on  the  end 
of  the  draw-bars  on  which  he  had  been  standing.  Aft«r  he 
got  up  between  the  cars  he  picked  up  his  knife,  shut  it  up 
and  put  it  in  his  pocket.  The  cars  were  moving  fast  enough 
for  him  "to  have  noticed  that  the  train  was  in  motion  had 
he  been  giving  attention  to  the  movement."  No  notice  was 
given  by  him  of  his  intention  to  pass  through  the  train  to 
any  of  the  trainmen,  and  none  of  them  knew  that  he  was 
going  to  make  the  attempt.  A  man  could,  by  looking,  have 
seen  the  engine  of  the  train.  The  appellee  knew  before  he 
attempted  to  cross  that  the  train  had  broken  in  two.  He 
would  not  have  made  the  attempt  "except  for  what  a  man 
he  took  to  be  a  brakeman  told  him." 

There  are  cases  where  the  court  must,  as  a  matter  of  law, 
<leclare  that  an  act  constitutes  negligence.  When  the  facts 
are  undisputed,  and  lead  to  but  one  inference,  the  question 
whether  there  was,  or  was  not,  negligence  is  a  question  of 
law.  nttaburgh,  do.,  R.  B.  Go.  v.  Spmcer,  98  Ind.  186. 
This  is  such  a  case.  It  must  be  affirmed,  as  matter  of  law, 
Vol.  112.— 38 
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OD  the  tacts  exhibited  in  the  auBwers  of  the  jury,  that  the 
appellee  was  guilty  of  negligence  in  attcraptiDg  to  pass  be- 
tween the  cars,  and  in  the  manner  in  which  he  undertook  to 
carry  out  tlie  attempt.  He  knew  the  train  was  not  to  remain 
in  the  town,  but  was  there  on  its  trip  westward,  and  he  knew 
that  it  had  broken  in  two,  so  that,  even  if  he  was  not  negli- 
geot  in  niakiusr  tlie  attempt  to  cross,  he  was  negligent  in  the 
manner  in  which  he  conducted  himself  in  making  his  way 
between  the  cars.  If  it  were  conceded  that  he  was  without 
fault  in  endeavoring  to  pass  through  the  train,  still  it  must 
be  held  that  he  was  negligent  in  not  exercising  a  higher  de- 
gree of  care  in  effecting  what  no  reasonable  man  could  avoid 
knowing  was  a  dangerous  passage  between  the  cars.  He 
was  burdened  with  things  that  interfered  with  his  safely 
clambering  through  the  train.  He  made  no  haste,  but  laid  the 
things  he  had  in  his  hands  on  the  end  of  one  of  the  cars, 
and  before  leaving  his  dangerous  position  picked  them  up- 
and  put  one  of  them  In  his  pocket.  This  was  not  such  care 
as  was  required,  even  had  he  been  crossing  with  permission 
of  the  railroad  company  and  without  fault.  It  by  no  means 
follows  that  because  a  man  may  do  an  act  he  may  do  it 
carelessly.  But  we  need  not  place  our  decision  upon  the 
ground  that  the  manner  in  which  the  appellee  attempted  to 
cross  between  the  cars  made  him  guilty  of  contributory  neg- 
ligence, for  he  was  guilty  of  negligence  in  making  the  at- 
tempt. There  was,  therefore,  negligence  in  entering  upon 
the  act  as  well  as  in  the  manner  of  performing  it.  A  per- 
son who  has  knowledge  that  a  train  of  cars  is  stopping  tem- 
porarily at  a  way  station  on  its  way  to  its  destination,  has 
no  right  to  assume  the  risk  of  passing  between  the  ears.  It 
is  a  danger  so  immediate  and  so  great  that  he  must  not  incur 
it.  Ranch  V.  Lloyd,  31  Pa.  St.  358;  Mempkiit,  dc,  R.  R. 
Co.  V.  Copdand,  61  Aia.  376;  SUIhon  v.  Hannibal,  etc.,  R. 
R.  Co.,  67  Mo.  671;  Lewis  v.  Baltimore,  etc.,  R.  R.  Cfa.,  38 
Md.  588;  Haldan  v.  Great  Western  R.  W.  Co.,  30  U.  C.  C. 
P.  89. 
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It  will  not  avail  the  plaintiff  that  he  was  not  fully  aware 
of  his  danger,  for  a  plaintiff  is  bouDd  to  know  the  extent  of 
the  danger  in  cases  like  this,  where  the  circumstances  are 
known  to  him,  or  the  hazard  is  appaieut  to  a  reasonably 
prurient  man.  Pemiayhania  R.  R.  Co.  v.  Henderson,  4;t 
Pa.  St.  449;  Southern  R.  R.  Co.  v.  Kendrick,  40  Miss.  374. 

A  man  mnst  use  his  senses,  and  is  not  excused  where  he 
fails  to  discover  the  danger  if  he  has  made  no  attempt  to 
employ  tlie  faculties  nature  has  given  him.  2  Wood  R.  W. 
Law,  'l319,  n.  2;  Toledo,  etc.,  B.  W.  Co.  v.  Goddard,  25 
Ind.  185. 

One  who  attempts  to  cross  between  the  cars  of  a  train 
which  he  knows,  or  might  know  by  using  his  natural  facul- 
ties, is  likely  to  move  at  any  moment,  is  guilty  of  negligence. 
But  here  the  case  is  stronger,  because  the  fact  is,  that  the 
appellee  might  have  known  by  observation  or  "by  feeling" 
that  the  train  was  actually  in  motion  when  he  attempted  "to 
get  down." 

The  fact  that  a  plaintiff  has  knowledge  of  a  danger  that 
he  will  encounter  if  he  pursues  his  way  does  not  always 
necessarily  preclude  a  recovery,  but  it  is  in  every  case  an 
important  factor.  Toledo,  etc.,  R.  W.  Co.  v.  Brannagan,  75 
Ind.  490,  and  cases  cited  ;  City  of  Huntington  v.  Breen,  77 
Ind.  29 ;  Murphy  v.  City  of  Indianapolis,  83  Ind.  76 ;  Wilaon 
V.  Trafalgar,  etc.,  O.  R.  Cb.,  83  Ind.  326;  Henry  County  T. 
P.  Co.  V.  Jaeknon,  86  Ind.  HI;  Ntn'e  v.  Flack,  90  Ind. 
205  (46  Am.  R.  20-5);  To^cn  of  Albion  v.  Hetrirk,  90  Ind. 
545  (46  Am.  R.  230);  Board,  etc.,  v.  Dombke,  94  Ind.  72  ; 
aty  of  South  Bend  v.  Hardy,  98  Ind.  577  (49  Am.  R.  792) ; 
City  of  Indianapolis  v.  Cook,  99  Ind.  10;  City  of  Aurora  v. 
Bitner,  100  Ind.  396;  Beach  Con.  Neg.  40,  258. 

But  the  fact  that  the  danger  is  known,  or  might  be  known 
by  the  exercise  of  the  natural  faculties,  will  preclude  a  re- 
covery where  it  is  immediate,  and  of  such  a  character  as  to 
impose  upon  one  who  undertakes  to  pass  the  danger  a  hazard 
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that  a  prudent  man  would  uot  incur.  A  man  has  do  right 
to  cast  himself  upoa  a  known  danger  where  the  act  subjects 
him  to  great  peril.  If  there  is  a  risk  apparent  or  kuown  that 
will  probably  result  in  injury,  he  must  not  encounter  it,  To- 
ledo, etc.,  R.  W.  Go.  V.  Branrtagan,  supra. 

It  is  to  be  determined  from  the  feete  of  the  case  whether 
the  known  danger  is  Hkely  to  subject  the  plaintiff  to  injury, 
and  if  it  is,  then  he  must  be  held  guilty  uf  negligence  in  en- 
countering it.  While,  therefore,  it  con  not  be  held  that  one 
who  does  not  go  out  of  bis  way  to  avoid  a  known  danger  is 
not  always  guilty  of  contributory  negligence,  yet  it  must  be 
held  that  he  is  guilty  of  negligence  where  he  attempts  to  pass 
the  danger  where  there  is  such  a  probability  of  injury  as 
would  deler  a  reasonable  man  from  assuming  the  risk  of 
passing  it.  If  the  risk  is  great,  or  is  such  as  a  prudent  per- 
son would  not  assume,  then  the  person  who  does  assume  it  is 
guilty  of  such  contributory  negligence  as  will  preclude  a  re- 
covery.    Town  of  Gosport  v.  Evaits,  ante,  p.  133. 

In  this  case  the  risk  of  passing  between  a  train  of  cars, 
likely  to  get  under  way  at  any  moment,  was  such  as  no  one 
could  assume  without  being  guilty  of  negligence.  This  is 
one  of  the  cases  where  it  must  be  declared,  as  matter  of  law, 
that  the  risk  is  so  great  that  no  one  who  has  a  knowledge  of 
the  danger  has  a  right  to  assume  it. 

The  direction  of  a  brakeman  to  a  person  to  pass  through 
a  train  standing  on  a  highway  will  not  justify  him  in  attempt- 
ing to  pass  between  the  cars  where  the  danger  ig  obvious. 
Even  in  the  case  of  passengers,  obedience  to  the  directions 
of  the  conductor  will  not  avail  the  passenger  if  the  danger  of 
obedience  is  plainly  apparent.  In  that  class  of  cases,  as  is 
well  known,  the  passenger  lias  much  greater  claims  to  pro- 
tection than  a  traveller  along  a  highway,  and  yet  the  over- 
whelming weight  of  authority  is  that  the  passenger  can  not 
rely  upon  the  conductor's  directions  where  they  would  lead 
him  into  danger  plainly  open  to  observation. 
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In  the  case  of  Cincinnati',  etc.,  R.  R.  Co.  v.  Carper,  ante,  p. 
26,  the  authoritieE  od  this  subject  are  collected,  and  it  is  ud- 
necessary  for  us  to  sgaio  cousider  them. 

One  important  fact  fouod  in  favorof  a  defendant  may  some- 
times entitle  him  to  a  judgment  on  the  answers  of  the  Jury  to 
special  interrogatories.  It  is  apparent,  therefore,  that  a  de- 
fendant may  obtain  a  judgment  with  less  difficulty  than  a 
plaintiff  who  has  the  burdeu  of  proof.  Rice  v.  Gty  of 
,  Eva^iaville,  108  Ind.  7  (58  Am.  E.  22). 

In  the  present  case  the  answers  find  in  favor  of  the  de- 
fendant the  important  facts  that  the  plaintiff  attempted  to 
pass  through  the  cars  of  a  train  which  he  knew  might  move 
in  an  instant  afler  he  got  upon  them,  and  that  in  the  attempt 
he  did  not  use  due  care.  The  question  was  presented  in  a 
case  very  like  the  present  in  principle,  npon  answers  to  inter- 
rogatories, and  it  was  held  that  the  defendant  was  entitled  to 
judgment  on  the  answers.  Thompson  v.  Cincinnati,  etc.,  R, 
R.  Co.,  54  Ind.  197. 

Judgment  reversed  and  cause  remanded,  with  instructions 
to  enter  judgment  for  the  appellant  on  the  answers  to  inter- 
rogatories. 

Mitchell,  J.,  did  not  take  part  in  the  decision  of  this 
case. 

Filed  Oct  20, 18S7 ;  petition  for  a  leheuing  ovemiled  Dec.  20, 1887. 
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No.  12,286. 
The  White  Water  Railroad  CJompant  v.  Butler. 

RlILBOAD. — JPaiaenger. — Right  to  bt  Ditcharged  ai  Depot. — Liabilit]/  of  Car- 
rier /or  ^etiing  at  Anotiier  Ptaet. — A  passenger  has  a  Tight  to  be  dia- 
charged  at  the  regular  depot  of  the  carrier,  and  if  ejected  at  auother 
place  the  carrier  ia  liable. 

From  the  Rush  Circuit  Court. 

L.  W.  Florea,  G.  C.  Florea,  F.  J.  Hail,  J.  Q.  Tkoma»  and 
J.  J.  Spann,  for  appellant. 

O.  F.  O'Byrne,  W.  H.  Jones,  C.  F.  Jones,  J.  F.  McKee 
and  D.  W.  McKee,  for  appellee. 

Elliott,  J. — There  is  evidence  in  proof  of  these  fects  : 
The  appellee  bought  a  ticket  entitling  her  to  be  carried  as  a 
passenger  from  Brookville  to  Metamora  over  the  appellant's 
railroad.  She  took  passage  iu  a  train  which  carried  both 
freight  and  passengers,  and  which,  under  the  rules  pf  the 
company,  stopped  at  Metamora  to  receive  and  discharge  pas- 
sengers. At  that  place  there  was  a  depot  at  which  passengers 
were  received  and  discharged,  and  at  which  the  trains  usually 
stopped  for  that  purirase.  The  train  which  the  appellee 
entered  did  not  stop  at  the  depot,  but  did  stop  on  a  switch  or 
'  side-track,  and  remained  there  long  enough  to  allow  another 
train  to  pass.  The  name  of  the  station  was  not  called,  nor 
was  any  invitation  given  to  passengers  to  alight.  The  train 
drew  out  from  the  switch,  moved  on  past  the  depot,  and 
when  it  had  gone  about  one-half  mile  beyond  Metamora  the 
appellee  was  ejected. 

These  facts  entitled  the  appellee  to  a  recovery.  It  was 
the  duty  of  the  carrier  to  stop  at  the  depot  where  passengers 
were  usually  received  and  discharged.  Aright  to  be  carried 
from  one  regular  station  to  another  includes  the  right  to  a 
safe  alighting  place  at  the  de])ot  of  the  carrier  kept  and  used 
for  that  purpose.     A  [wrsou  buying  a  ticket  entitling  him  to 
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passage  to  a  town  ol  city  can  not  be  required  to  alight  at  any 
part  of  the  town  or  city  it  may  please  the  carrier  to  stop,  but 
he  is  entitled  to  be  carried  to  the  regular  depot  of  the  car- 
rier. The  carrier'a  duty  is  not  discharged  when  an  oppor- 
tunity is  offered  the  passenger  to  alight  alongside  of  a  switch 
-or  side-track  distant  from  the  usual  and  regular  alighting 
place. 

A  text-writer  thus  states  the  rule :  "  The  passenger  is  en- 
titled not  only  to  be  properly  carried,  but  he  must  be  carried 
to  the  end  of  the  journey  for  which  he  has  contracted  to  be 
■carried,  and  must  be  put  down  at  the  usual  place  of  stop- 
ping; and  in  an  old  case  it  was  held;  that  when  such  usual 
place  was  an  inn-yard,  it  was  not  sufficient  to  put  Mm 
xlown  outside  of  the  gateway  of  the  inn."  Hutchinson  Car- 
riers, section  612.  The  authorities  fully  support  the  author's 
statement  of  the  law.  Terre  Haute,  etc.,  R.  R.  Co.  v.  Buck, 
96  Ind.  346  (49  Am.  R.  J68). 

It  is  probably  true  that  a  railroad  company  may  make  a 
distinction  hetweca  trains  employed  exclusively  in  transport- 
ing passengers  and  those  employed  in  carrying  both  freight 
and  pas.seugers,  and  require  passengers  on  the  latter  trains  to 
alight  at  a  safe  place  other  tlian  the  regular  depot;  hut  un- 
less a  distinction  is  made  the  passenger  has  a  right  to  be  car- 
ried to  the  regular  depot.  We  decide  this  case,  as  the  evi- 
dence fully  warrants  us  in  doing,  upon  the  theory  that  no 
distinction  was  made  between  the  two  kinds  of  trains,  and, 
proceeding  on  this  theory,  adjudge  that  it  was  the  appellant's 
duty  to  stop  at  the  regular  depot  a  sufficient  length  of  time 
to  allow  the  appellee  to  alight  in  safety. 

Judgment  affirmed. 

FUed  Dec.  29, 1887. 


,600  SUPREME  COURT  OF  INDIANA. 

Wixmaii  tlolv.  McG«e,  Treasurer,  tl  aL 
No.  12,999. 

"Wools  v.  The  First  National  Bamk  of  Jepfee- 

60NVILLE, 
From  the  Clark  Circuit  Court. 

J.  G.  Somird,  J.  F.  Btad,  M.  Z.  Suaauird  and  A.  Dowtmg,  for  appelUnt 
J.  K.  MuttA  and  Browa,  Humphrei/  Jk  Dacit,  for  appellee. 

MlTCHKLL,  C.  J.— This  case  ia  in  all  material  respects  like  tbal  of  Jfn- 
Cbnn  V.  Firii  A'afl  Bank  0/  JtffenoBtiiU,  anle,  p.  354.  Upon  the  anthorit* 
of  that  CAM  the  judgment  of  the  Clark  Circuit  Court  is  kfflrmad,  with 

Filed  Dec.  1,1887. 

No.  12,816. 
The  State,  ex  bel.  Cohen  et  al.,  v.  Shown  et  al. 

From  the  Daviess  Circuit  Court 

W.  B.  (hidinw,  &  H.  Ta^,  S.  Jforrii  aad  L.  Saeberger,  for  appelUnta, 

/.  Sojfcer,  for  appellees. 

HrrcHEix,  C.  J.— This  was  a  aait  hj  the  State,  on  the  relation  of  Cohen 
and  others,  a^^inst  Brown,  and  the  sureties  on  his  official  bond,  ••  truBlee 
of  WashiDgton  township,  in  Daviess  couutj. 

The  [acU  averred  in  the  complaint  are  in  nowise  different  from  those 
involved  in  Stale,  ex  Tel.  Colu!ii.v.  Hameg,  anle,  p.  323.  On  the  authority  of 
that  case,  and  for  the  reasons  therein  given,  the  judgment  is  affirmed,  witlk 

Filed  Dec.  10, 1SS7. 


No.  13,024. 
WiSMAN  ET  AL.  V.  McGeE,  TrEASUEER,  ET  AL. 
From  the  Tipton  Circuit  Court, 
if.  Bdl  Md  W.  C.  Ftirdvm,  for  appellants. 
B.  B.  Btauehm!^,  Q.  S.  G^ord  und  C.  W.  Snaim,  for  appellees. 

HOWK,  J. — The  questions  presented  for  decision  bj  the  record  of  this- 
cause  and  appellants'  assignmeiit  of  error  tliereon  are  substantially  the 
same  as  those  which  were  considered  and  decided  bv  this  coort  in  Trimble 
V.  MeGee,  atde,  p.  307.  This  cause  is  decided,  therefore,  in  the  same- 
wav  and  For  the  same  reasons  as  the  case  cited  was  decided. 

The  demurrer  to  the  complaint  herein  was  correcllj  sustained. 

The  judgment  ii<  affirmed,  with  costs. 

Filed  Nov.  30, 1887. 
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ABATEMENT. 
Bee  Crikihal  Law,  7 ;  Pi^adikq,  4. 
ACKNOWLEDGMENT. 
See  Chattbi.  Mortoaqf,  4  to  6. 
ADMINISTRATOR'S  SALE. 
Bee  ExBCD-KiBS  and  Adhihittratobs  ;  Vehdee'b  Liem. 
ADMISSIONS. 
See  Etidsnce,  o  ;  IinoxicATiiro  Liqcoa,  1. 
ADULTERY. 
Bee  CaiifiNAi.  Law,  6,  7. 
AGENCY. 
SeelNauBANc-E,  2  to4, 6,7;  Jodoheht,  10, 12;  Railboad,  3. 
ALLOWANCE. 
See  Coeoher's  Ik^dbst,  2;  Coohty  Clebk,  2 ;  DscEDEina'  Ebtatm,  6, 7 
ANIMALS. 
Bee  Neouoemce,  IS;  Railroad,  4,  6,  T  to  12. 
ANNEXATION  OF  LAND. 
See  Municipal  Curporation,  4  to  9. 
APPE.AL. 
Bee  Appeal  Bond  ;  DicAiirAar.,  2 ;  Gravel  Road,  3 ;  JnDaMBHT,  11. 
Adminitlrai/tr. — Where  an  Hction  upon  a  contract  was  commenced  a^inat 
the  decedent  and  his  admini.ilrator  has  become  k  pn-rty  bf  su^titu- 
tion,  he  is  not  limited  in  time  for  appeal  to  the  Supreme  Court  by 
wction  2451,  tl  teq^  li.  H.  IS&l.  May  v.  Hoover,  i55 

APPEAL  BOND. 
Aetitm  lo  Baotier  Real  EalaU. — Fixed  PenaHy. — lAabUity  t^  Sartlia.—Jiatice 
(^  Peace. — Where,  upon  an  appeal  by  the  defendant  trnm  a  judgment 
given  against  him  by  a  justice  of  the  peace  for  the  posneHsion  of  real 
estate  and  damages  for  its  detention,  the  appeal  bond  is  executed 
with  a  filed  penalty,  the  anrpties  therein  are  not  liiible  beyond  the 
■am  stated,  whatever  may  be  the  amonnt  of  the  judgment  rendered 
agaiiut  the  defendant  in  the  higher  conrt.  Qmxter  r.  Dt  Wi^,  1 

APPEARANCE. 
See  JoDaMENT.  2  to  4. 
APPRAISEMENT. 
8m  ExECUTona  and  ADUiHin'BATOBi,  4. 
APPROPRIATION  OF  LAND. 
See  Railroad,  13  to  15. 
(601) 
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ARGUMENT  OF  COUNSEL. 

See  Intokicatiko  Liquor,  3. 

JVtweeuitng  Attorney. — MiMeanduii. — Where   the  proaecuting   Kttomey  eoa- 

Qnea  hU  ai^uinent  to  (he  isaiiea  nnd  the  eviileoce  there  ie  DO  miBCOi)' 

duct,  although  there  may  be  erroneous  ioferencea.    Bdiiar  t.  Stale,  HO 

ARSON. 

See  Ckikiki.1.  Law,  10, 11, 13, 16. 

ASSESSMENT. 
See  Dbainaoe;  iNJUNcnoH,  1,  3. 
BANKRUPTCY. 
1.   Diteiiarge, — SeiB  JVomtse. — Ommda-atioa. — A  promise  by  t,  bankrapt  to 
pay,  M  soon  aa  he  is  able,  a  debt  suspended  by  hia  dischai'ge  in  bank- 
raptcy,  revives  BUch  debt,  and  the  creditor  may  enforce  pajment  upon 
the  happening  of  the  contingency  mentioned,  the  old  debt  being  a 
Talid  aod  sufficient  consideralion  (or  the  new  promise  to  pay  it 

Gores  V.  Uaa,  39S 
%  Same. — Omiposifion. — Seeret  Preference. — Fnatd. — ^Where  creditors  unite 
in  a  compoaition  agreement,  a  secret  promise  by  the  debtor  to  one 
creditor  tu  pay  him  more  than  the  others,  or  to  pay  him  in  full  if  he 
trill  consent  to  the  composition,  is  void,  and  this  doctrine  applies  to 
compositions  in  bankruptcy  proceedings.  lb. 

BANKS  AND  BANKING. 
national. — Impairment  (^  Otpilai. — Bediuiion  of  Capital  Slod:  lo  Avoid  At- 
tuaaen'.. —  Sunjieaded  Claim*.  ^Subs-jjmnt  Colkelion.  —  Eight  (^  Slock- 
AoWer  to  Qtmuet  Daliibution  of  A ftKU.— Where  the  glflckliolders  in  a 
national  hanking  BHauciation,  tlie  capital  of  which  has  become  im- 
paired by  re.isun  of  p.tHt  due  and  suspended  claims,  to  avoid  a 
threatened  aHscHsment  by  the  comptroller  upon  the  stock  to  make  good 
the  deticiency,  lawfully  reduce  the  capital  stock  in  an  amount  equal 
(hereto,  a  slocltholder  can  not,  in  case  the  suspended  claims  are  sub- 
eequently  realized  upon  and  carried  into  the  account  as  assets,  com- 
pel the  bank  to  distribute  a  share  of  the  money  so  realised  in  pro- 
portion to  the  amount  of  stock  surrendered  by  him. 

^1/cCunn  V.  Firiit  Nat'l  Bank,  etc.,  3H 
IVoolt  V.  Fint  Sal'l  Bank,  tie,  600 

BILL  OF  EXCEPTIONS. 
See  DEHURBERToETinENCE,3;  Instructionsto  Jttrt,!  ;  Practiob,10. 

1 .  "  Tetiimimy  "  not  Sfpumymoiu  wUh  "  E<Menee." — Praelia.-:-A.  statement 
in  a  bill  of  exceptions  that  "  this  was  all  the  testimony  given  in  the 
cause"  does  not  show  that  it  contains  all  the  evidence  given,  and 
questions  which  are  based  upon  the  evidence  will  not  be  considered 
on  appeal.  Kieijla  v.  Slate,  ez  itf.,  14^ 

2.  Cferi'j!  Enlriet.—niKrrpanm/  in  Dalet.—Rtntitb  in  Bill  Om/roJ.— Where 
there  is  a  discrepancy  in  dates,  concerning  the  order  of  events,  be- 
tween the  record  entries  of  the  clerk  and  the  recitals  in  a  bill  of  ex- 
ceptions, the  latter  will  control,      Indiana,  etc.,  R.  W.  Co.  v,  Adamt,SOS 

3.  Renerr^d  Qae»liom.—Erelw''m  d/'  Eridewx.—  Whtd  BUI  MuA  Shoa. — 
SUitulet  Gnutruof.— Construing  sections  (t2T  and  '630,  R.  S.  18S1,  as 
in  pari  malfria,  it  is  necessary,  when  an  appeal  is  taken  under  the 
latter  section  upon  a  bill  of  e:<ceptiona  only,  and  the  question  t«- 
aerved  is  upon  the  exclusion  o£  evidence,  that  the  bill  of  exceptions 
should  contain  enough  of  the  case  anil  the  evidence  touching  the 
point  in  controversy  to  show  the  relevancy  of  the  evidence  re- 
jected, lb. 
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4.  Praeliee.— Leave  of  Court  for  Time  in  Whith  la  Pivpart  Bill. — Where,  upon 
the  orerruling  of  a  mution  fur  a  new  trial,  exceptiuas  are  taki'ii  at 
the  time,  and  ua  the  same  da;  leave  of  court  ia  aaked  aud  Kranled  fur 
a  speciGed  period  of  time  befond  tlie  term  in  vhich  to  file  a  bill  of 
exceptions,  within  which  time  it  it  tileil,  it  is  properly  in  the  record, 
although  other  proceedings  in  the  cause  interven&i  between  the  time 
at  takina;  the  exceptions  and  the  leave  of  court  irranted  for  the  Sling 
of  the  bill.  Kiipdke  v.  KopOlx,  4S5 

6.  Praaiet-SKUlU*  Qn«<fiiof.— Where,  under  the  provisions  of  section 
626,  R.  a  1881,  time,  is  allowed  by  the  court  within  which  to  file  a 
bill  of  exceptions,  [ill  the  rulings  in  the  case,  made  on  that  day,  may, 
if  properly  excepted  to,  be  embniced  in  the  bill,  notwithstanding 
the  fact  that  some  of  such  rulings  intervened  between  the  overruling 
of  the  motion  for  a  new  trial  and  the  action  of  the  court  in  fixing 
the  time  for  the  completion  of  the  bill.  Vogd  v.  Sarrit,  4Si 

BOND. 

See  Appkai.  Bond;  Quabdiak  and  Ward;  New  Tbui,  1,  2;  Fabti- 

TiOH,  3,  4 ;  Rbcogmizancb. 

BUBDEN  OF  PROOF. 

See  Dakaoes,  2 ;  QuAaANTy,  5 ;  Mobtoaqb,  2;  NBauoENCE,  11. 

CANCELLATIOK  OF  MORTGAGE. 

See  MoKTGAQE,  2;  Payment;  Pleading,  1. 

CASES  MODIFIED  AND  DISTINGUISHED. 

Mason  v.  SUte,  108  Ind.  48,  modified.  StaU  v.  Wdix,  SS7 

Gain  v.  Hanna,  63  Ind.  408,  distinguished.  Gxbton  v.  Keye*,  668 

Moffitt  V.  Roche,  76  Ind.  75,  distinguished.  CHbim  v.  £eyea,  S68 

CERTIFICATE. 

See  EviDEHOz,  1. 

CHANGE  OF  VENUK 

See  County  Clerk,  2. 

Side  (J  CauTi. — Where  a  rule  of  the  trial  court  requires  applications  for 

changes  of  venue  to  be  presented  before  the  case  is  "  called  for  trial," 

Bud  on  appeal  the  record  tthown  thai  an  affidavit  for  a  change  of  judge 

"    ^ t  for  trial,  s     '        "  " 


CHATTEL  MORTGAOR 
See  JnDOMBNT,  6. 

1.  Dale  {^  Exte«iiim.—EzhihU  Omlrola  Avcnaaiis  in  CWpJaint.— The  date 
of  execution  stated  in  a  chattel  mortgage,  which  is  filed  as  an  exhibit 
w'ith  a  complaint  to  foreclose  it,  controls  the  averments  in  ihe  plead- 
ing.    ■  Jirigys  T.  /Tt'minj,  3J3 

2.  Rteordinq.—Onod  Faith  Piirchaten.—X  chattel  .mortgage  which  is  not 
recorded  within  ten  days  after  it»  execution  is  not  efiective  against 
purchasers  in  good  faith  of  the  mortgaged  property.  lb. 

3.  IVenanptiim  at  to  Eaeution  and  Ddifi-y, — The  presumption  is,  in  the 
absence  of  any  showing  to  the  contrary,  that  a  mortgage  was  fully 
executed  and  delivered  at  its  date.  ii. 


by  him,  does  not  aSect  the  rallditf  nf  the  inntniment  nor  render  it* 
recording  illegal.  Munae  jVoI'i  Bank  v.  Brata,  47^ 

6.  Same.—BTtach  0}  Official  Duiy.—Fmti  VonOiiaiing  Must  be  I^eadeiL—la 
such  case,  in  order  to  entitle  a  party  assailing  the  mortgage  to  avail 
'  imself  ot  any  breach  of  duty  on  the  ■  '  •■  =-  ■  --<- 
-Jig  the  acknowledgment,  it  is  necessary 
breach  shall  he  affirmatively  pleaded. 

0.  Same.—Ini'trument  Perfect  in  Form.—  Vnverifitd  DmioL— Where  the  com- 
plaint to  foreclose  the  mortgage  avers  that  it  was  acknowledged  and 
recorded,  an  unverified  general  denial  only  recgulrea  tlie  plaintiff  to 
produce  an  InHtniment  slioiring  on  its  face  due  execution,  acknowl- 
edgment  and  registry.  ib. 

7.  Strcription. — For  a  description  of  mortgaged  personal  property  which 
is  held  to  be  sufficiently  specific,  see  opinion.  lb, 

8.  POwemvm  by  Mortgagor.— A^dhority  to  SiU. — Fyand. — Under  the  statutes 
of  this  State  fraud  is  a  question  of  fact,  and  can  not  be  decided  ut>on 
the  face  of  a  mortgage  authorizing  the  mortgagor  to  retain  posseBsioD 
and  sell  the  mortgaged  property.  lb, 

9.  &me. — TaJHng  Prtonal  Judgment  — Subae/ptenl  Fortdotare. — A  party 
who  sues  on  a  note  and  mortgage  is  not  precluded  from  subsequently 
obtaining  a  decree  of  foreclosure  by  taking  a  personal  judgment  for  the' 
amount  due,  as  such  judgment  does  not  merge  or  impair  the  mort- 

'  -efiei         ■■  ■'  '        '  -^ 


gage  security,  and  the  lien  continues  until  foreclosed. 
10.  Same. — fifoppet— One  who  accepts  a  chattel  njorlgage,  in  which  it  is 
stipulated  that  it  ia  second  and  subsequent  to  another  mortgage  exe- 
cuted upon  the  same  property,  is  estopped  to  assert  that  the  prior 
mortgage  was  made  with  intent  to  defraud  creditont.  lb. 

CITY. 
See  McMiciPU.  Cobpob&tion  ;  Baii30Ad,  20 ;  Taxis. 
COAL  MINES. 
8ee  Mines. 
COLLATERAL  ATTACK. 
See  Gbatkl  Road,  5;  Svdouvst.Z,  13, 14;  BEcoaNi2U((3:,  S. 
COMMISSIONER'S  SALR 
Bee  Pabtitioh. 
COMMON  CARRIER. 
Bee  Railroad. 
COMPOSITION. 
See  BANKEUPTcy,  2. 
CONFIDENTIAL  COMMUNICATIONS. 
See  Evidence,  2 ;  Wrmras,  1. 
CONSIDERATION. 
See  BAKKBitPTCY,  1 ;  Pbovbsort  Note,  4,  7  ;  Towmbhip  Tbtjotie,  4,  6 ; 

CONSPIRACY. 

See  Cbiminal  Law,  12  to  16. 

CONSTITUTIONAL  LAW. 

See  Dbaixaoz,  1 ;  Insurance,  6,  7 ;  Mbdicikb  and  Suboxby,  1 ;  Uihkb, 

1 ;  Railboap,  8. 


CONTISITANCE. 

See  Contract,  4;  Ihtoxicatikq  Liquor,  1. 

CONTRACT. 

See  Baskbuptct  1  CBrMtNAi.  Law,  7 1  Dauaa^;  Guabantt;  Intancy; 

lNairRANCR^4 ;  Promissory  Note ;  Railroad,  13;  Sale;  Township 

Trustee;  Trust;  VEtw>EE's  Lien. 


_   1^  Je- 
ll to  ileliver  it,  whereby  the  defend- 
mt  hua  become  indebted  to  the  plaintiB'  in  b,  named  sum,  BiltEcientljr 
slates  a  canae  of  aulioo  tor  the  oreuch  of  the  contract,  without  aver- 
ring  thnt  the  debt  remainH  due  and  unpaid.  Hanrum  v.  Moore,  SSI 

2.  Same. — Lame. — IVeeedeni  OandUion*. — Averment  of  Performance. — A  com- 
plaint aguiiiHt  a  leaiiee,  to  recoTer  for  a  breach  uf  the  contract,  need 
not  allege  thnt  the  lessor  has  perfurmed  on  his  part,  where  it  appears 
that,  by  tlie  terms  of  the  lease,  the  right  of  action  does  not  depend 
upon  any  precedent  conditions  to  be  performed  by  him.  lb, 

3.  AetUm/or  Son- Per/ormaace. — Subseiiiienl  Pcrfui-mnnee. — Damage*. — Where 
an  action  lias  been  commenced,  upon  an  accrued  cause,  to  recover 
damageii  for  tlie  non -performance  ol  a  contract,  Bubijequent  perform- 
ance will  not  defeat  it,  unless  the  performance  is  with  the  consent  of 
the  plaintilf,  or  unless  the  latU^r  accept*  what  bati  been  done  as  a  par- 
tial or  complete  dischai^e  of  the  agreement. 

/nrfiann,  ele.,  R.  W.  Co.  v.  Adami,  SOS 

4.  Same. — Railroad. — Aijreement  lo  Fetux. — Gontinuance  of  Caate  to  Enable 
Parly  to  i'ei/orm.—£cid<n«.^ Where,  in  an  action  against  a  railroad 
company  to  rernver  darnaRes  for  the  nrm- performance  of  a  contract 
to  construct  a  fence  alung  itx  right  of  way,  the  cauiie  is  continued  until 
a  subsequent  term  under  a  written  agreement  that  the  defendant  shall 
by  that  lime  construct  a  fence  of  n  certain  onalily  and  pay  the  costs 
ol  the  action  and  the  plaintiff's  attorneys'  lees,  it  is  not  error,  upon 
the  trial  of  the  cuuse,  to  exclude  the  agreement  and  evidence  that  a 
fence  was  built,  unless  it  is  shown  that  there  was  a  complete  compli- 
ance with  the  agreement  njHin  which  the  c»u)4'  was  continued,  or  that 
the  plsintiff  hatt  accepteil  the  fence  sii  erected  as  a  complete  or  par- 
tial compliance  with  the  contract  sued  on.  lb. 

6.  SaUo/  Machine.— Warranty.— m^  of  Buifer  lo  Reject.~\  contract  for 
the  sale  uf  a  machine  which  provides  that  if  such  mnchine  fails,  ujion 
•  fair  trial,  to  do  good  work  and  give  satisfaction  the  seller  will  take 
it  back  and  the  buyer  shall  pay  nothing,  docs  not  give  the  latter  the 
right  to  arbitrarily  reject  it,  merely  because  he  is  not  satisfied  with 
it;  but  it  must  appear  that  it  fails  to  give  satisfaction  on  account 
oi  detects  and  a  failure  to  do  gootl  work.  Hay  v.  Hoover,  455 

6.  Agreement  not  to  CaUeet  Debt. —  Breach  of,—Damage». — A  covenant  by  a 
creditor  not  to  collect  a  debt  docs  not  Impair  such  indebtedness,  but 
■imply  vests  in  the  debtor  a  right  to  nicover  damages  for  a  breach 
of  the  agreement.  Vogel  v.  Ilarrix,  4^4 

CONTRIBUTORY  NEGLIGENCE. 

SeeNEOUQBNCB;  Bailroas. 

CONVEYANCE. 

8ee  Deed;  Fbaudulbnt  Convxtamcb. 

CORONER'S  INQUEST. 

1.   AlmMt  qi*  Ox-oaer.  —  Bmergeacs.—JwtKe  oj  Peace  May  A<L— Statute  Cbn- 


6m  INDEX. 

ftrufd. — Where  there  in  an  emtrgencj  for  holdinK  &d  ini^iieat  over  a. 
dead  bixly,  and  the  curoiivr  is,  Itum  »n;  vnuue,  so  far  uut  ol  tlie  way  ns 
to  be  unable  to  reach  the  body  mid  hulil  the  inquost  within  a  reason- 
able timR,  u  juBtice  of  thepeuceof  thecoiiiitv  mny  hold  it  and  perfornt 
all  the  diJticB  of  a  coroner  in  connection  thu'rewith.  Section  6HS8,  R.  S. 
1881,  construed,   .  Board,  tie.,  v.  Werlt,  JOS 

%  Samt.—  Patt-Maelan  Eramutnlion. —  VmapmnatUm  <^  Sa>;feim.—  Char^ 
jlffoinWQiunfy.— A  Burgeon  who,  at  the  request  of  a  justice  of  the  peace, 
acting  us  coroner,  makes  a  pwl'iHuiUm  eianiiuation  of  the  body  of  a 
person  whose  death  resulted  from  violence,  in  entitled  to  receive  com- 
pcnsiilion  for  Jii^s  Herviccs  out  ol  the  county  treasury,  lb. 

3.  SioK. — Eraal-i  ofliieeaiKd.—Riijhlii  i^  Ift'Jwc. — Etacnixitjf Inquetl.  —Where 

no  money  or  other  valuables  are  found  upon  tWbody  o(  the  deceased, 
and  heleavmi  an  estate  oI  less  value  than  live  hundred  dollam.theatat' 
utory  claim  of  tbi;  widow  to  the  eMate  is  ^u|>erior  to  that  of  tiie  counly 
for  the  payment  of  the  ex{ieuge>t  of  the  inquest.  lb, 

4.  iSime.—JJepeaio/SaiiKe.—Thestatute  appearing  in  tbeBeviped  Statutes 

of  1881  as  section  58d2  was  repealed  by  the  fee  and  salary  act  of  1875, 
and  should  not  hare  been  included  in  the  revision.  lb. 

COSTS. 
See  DECEDEHTa'  Estates,  6. 
COUNTY. 
See  Cobomeb's  lN<tU£BT,  2,  3 ;  Plk&DIno,  3. 
COUNTY  CLERK. 
1.  Fea. — Ibro/t'on  qf- — -^  public  officer,  who  is  required  to  rely  upon  feea 
for  bis  compensation,  can  tax  only  such  fees  as  are  autboriied  by 
law,  and  if  he  is  unable  to  collect  them  from  the  person  liable  tli» 
loss  is  his,  as  he  accepts  the  office  with  its  burdens  as  well  as  with  its 
benefits.  Ex  Paris  Harrisan,  3S9 

5.  Sasne.  —  Oriminai  GoMi. — Fbor  Feitoja.—  Changa  of  Vtave. — Albnaanet. — 
Ayment  Oui  of  County  I'leiuury.— There  is  no  law  authoriiing  either 
thecircnit  court  or  the  board  of  county  commissionera  (o  make  an  al- 
lowance to  the  county  cleric,  to  be  paid  out  of  the  county  treasury, 
for  services  performed  in  criminal  cases,  either  where  the  accused  is- 
admitted  tv  defend  as  a  poor  perann,  or  where  the  case  b  brought 
from  another  county  on  a  change  of  venae.  Jb. 

COUNTY  COMMISSIONERa 

See  CouMTY  Clekk,  2;  GbavelRoad;  Injcnction,  1,  4;  Office  am lf 

Officer,  4  to  0. 

COITNTY  SURVEYOa 

See  Office  and  Officer,  1. 

COVENANTa 
See  Deep;  Mortgage,  6,  7. 
CRIMINAL  LAW. 
See  County  Clehk,  2;  IsTOxtcATiNo  Li%aoB. 
1.   Nititarax. — AffidavU  and  Infanaativa. — BtqairemeaU  of.— la  an  affidavit 
and  intormatinn  charging  the  erection  and  maintenance  of  a  nuisance, 
by  erecting  and  maintaining  near  the  dwelling- houses  of  divers  in- 
habitanta  of  the  county  a   building  in  which  were  kept,  fed   and 
slaughtered  large  numbers  of  chickens,  etc.,  and  in  and  about  which 
was  deposited  otTal,  thereby  cri-itting  noisome  sroells,  etc.,  it  is  not 
necessary  to  describe  the  particular  location  of  the  alleged  nuisance. 
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out  the  names  of  the  pereoas  near  wlio<ie 
I  WHS  mBiiitointd.  Drowherger  v.  Aia/t,  li/5 
o  Maaen  u/  DucrijAioa  Muet  be.  I'ruMd 
on  in  an  infortnaliiin  for  tbe  maiiite- 
i;xact  locution  of  thii  snme,  and  as  to 
the  names  of  the  persoiia  wliusodwalliiig-liousesurecontigvioustliereto, 
though  iruiuateriul  and  unnecessary,  must,  if  set  out,  be  Bubstunliully 
proved  as  alleged.  lb, 

3.  EmtKsl-.oient  by  Publk  Offica-n.—Repeal  t^  S(a/iit«.— Section  1B43,  R.  S. 
1S81,  u)iun  the  subject  of  ombezzfemcnt  bv  public;  officers,  was  not 
repealed  hj  the  act  of  Mnrch  Oth,  ISS'i  (AcU  of  1H83,  p.  lUtiJ.  Jfrison 
V.  StiU,  108  Ind.  4S,  modified,  aiuJc  v.  WelU,  23? 

4.  Same. — Deainage  CommUsvmer. — Kiabealemenl  by. — A  drainage  coni- 
uii:>3ioiier  ix  aa  olfiuer  of  the  countj  fur  which  he  U  npgiointed  within 
the  purTiew  of  section  1943,  and  for  a  failure,  when  he  goes  out  of 
office,  to  pay  over  to  his  successor  moneys  received  by  him  in  bis 
official  capacity,  as  required  by  the  act  of  laSA,  he  is  guilty  of  em- 
bezzlement and  subject  to  the  iieiiitUies  pi-escribei)  by  section  1943.    lb. 

5.  ProalUaif.—lBdiaJaent.~Diip/L:ii!,.—  'WheT6  n  Statute  like  fiect ion  20(Xl, 
R.  y.  ISai,  on  the  subject  of  prostitution,  makes  it  an  oHence  to  do 
this,  or  that,  or  another  thing,  mentioning  several  tbinge  disjunct- 
ively, either  one  of  which  wonld  uonstitute  the  same  offence,  subject 
to  the  same  punishment,  it  is  the  general  rule  that  all  the  things  men- 
tioned may  be  charged  conjunclively  in  a  single  count,  as  consti- 
tuting but  a  single  ottence.  Stale  v.  Sloui,  £4^ 

6.  Aduiieiy. — FaraiaUiim.~Jomt 
ekarget  the  Other, — Adultery  oi 
the  participating  persons,  and  if  o 
be  discharged.  oiaie  y.  nam,  sjo 

7.  Same. — iVmau/inji  Aliomey. —  Void  Ai/retmeiU  to  Ditduirge  DefendanL— 
Flea  in  Abatement.^- Xn  agreement  between  the  prosecuting  attorney, 
with  the  approval  of  the  court,  and  one  charged  with  adultery  or  forni- 
cation, that  if  tbe  latter  shall  give  bond  for  his  appearance  from  time 
to  time,  support  hi^  fiimily  and  conduct  himself  with  prnprieti',  the 
cause  shall  he  continued  until  a  siilKeiiuent  term  of  court,  and  such 
defendant  then  dischargeil,  is  unauthorized  and  void,  and  a  plea  in 
abatement  by  the  other  defendant  founded  thereon  is  bad,  unless  the 
Agreement  has  been  so  far  exei'uted  as  to  have  resulted  in  the  1c«lI 
discharge  or  acquittal  of  the  defendant  with  whom  it  is  made.       76. 

8.  ladiclnienL—Moiioa  (o  Quiall.—Mnlhi  in  Aneet.—  GrandJui-y.—Plea.— 
A  motion  to  quash  or  in  arrest  of  judgment  reaches  only  the  indiet- 
inent,  and  raises  nu  questiim  us  to  the  qiiulilications  or  enipanetment 
of  the  grand  jury,  or  as  to  whether  the  indictment  was  properly  re- 
turned.  These  questions  must  be  raised  by  plea.  Ford  v.ikute,J'3 

9.  Granrf/u^y.—fierort/nf^m^KiWmfn/.—SiJBc'VFin^n/. —For  record  which. 
it  is  held,  Rufhcienlly  lihows  that  the  grand  jury  was  legally  consti- 
tuted and  tlie  indictment  property  returned,  see  opinion.  lb. 

10.  Afstn.  —  Inrliclnrnt.  —  [TNecrtaiMtg.  —  Sm-jjiutii/e. —  An  indictment  for 
arson,  which  describes  the  pnijiorty  alleged  to  have  been  burned  uf  a 
"mill-house,"  is  in  that  respect  not  liad  for  Uncertainty;  and  the 
further  averment  that  the  mill-house  was  personal  pni|>erty  may  be 
treated  as  surplusage,  and  does  not  affect  toe  indictment  one  way  or 
the  other.  lb. 

11.  Same. —  Variayiee. — Where,  in  a  prosecution  for  ar»on,  the  indictment 
averred  th.it  the  property  burned  was  a  mill-house,  which  was  per- 
sonal property,  and  tiie  evidence  showed  the  building  to  have  been 
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rekl  eitat«,  And  that  it  was  a  grist-mill  or  mill  bQilding,  the  Tarlance, 
if  hnj,  is  not  falsi.  lb. 

12.  Ooiupiraey. —  Evidence. — Ikeiaraliani  qf  Co-D^«ndanl. — DeclaratioiiB  or 
threats  made  hj  a  co-defendant,  not  on  trial,  in  the  absence  of  the 
defeDdanl,  long  before  the  commission  of  the  crime  charged,  and  be- 
fore the  period  at  which  it  is  claimed  a  conspiracy  was  formed  looking 
to  its  commiKSioD,  are  not  admissible  in  evidence.  lb. 

13.  Same. — Evidtnee. —  dommuiiiaition  a/  Threat*.— la  a  trial  for  amoo  the 
admission  of  evidence  that  threats  made  b;  a  defendant,  not  on  trial, 
had  been  communicated  to  the  owner  of  tlie  pruperiy  alleged  to  have 
been  burned,  is  erroneous.  ib. 

14.  WUne»i.—CrotihEiamiaaliim.~CoUatenU  Qaetlioiu. — IntenM  or  Ho»Uiiy 
<^  WUnai. — Conltmliaion. — Where  a  witness  is  cross-esamined  on  a 
matter  collateral  to  tlie  iBsues,  bis  answer  cnn  not  be  subBcqnentl; 
contradicted  by  the  party  putting  the  question;  vet  where  the  ques- 
tion 00  cross-examination  goes  to  the  interest  of  the  witness  or  his  hos- 
tility to  one  of  the  parties,  and  he  denies  such  interest  or  hostility, 
he  may  be  contradicted  by  evidence  uf  bis  own  statements,  or  other 
implicative  acts.  lb. 

15.  Same. — Where,  in  a  trial  for  arson,  a  witness  on  cross-examination 
denies  having  made  liustile  declarations  concerning  tlie  owner  of  the 
property  nlle^red  to  huve  been  burned,  it  is  competent  for  the  cross- 
eiamining  party  to  introduce  evidence  that  such  declarations  were 
made.  lb. 

16.  Brothel. —  Taking  Infant  Female  tn. — n-oturing  Her  to    Have  Inlereawae 

With  Men. — One  who  takes  liis  daughter,  under  eighteen  years  of  age, 
to  a  brothel  and  instructs  or  commands  her  to  hi 
with  men  who  visit  the  place,  which  she  does,  1 
prescribed  by  section  2001,  E.  a.  ISSl. 

CUB.\TIVE  ST.\TUTE. 

See  New  Tkial,  1, 

DAMAGES. 

See  CosTRAcr;  Evidkncb,  9;  Gi;akanty,  -5;  PROMrasoKY  Notb,  10. 

1.  Mewture  qf. — Breach  iif  CWind.—  Gain*  and  Prnfilt. — A  party  who  has 
been  wrongfully  deprived  of  the  profits  of  an  executory  contract  may 
recover,  by  way  of  damages,  the  difi'erence  between  tlie  Bmimnt  he 
would  have  l>cen  entitled  to  on  perfnrmunce  and  the  amount  it  would 
have  cost  him  to  perform  the  coiitrnct. 

C'(iirinmi(£,  etc.,  R.  W.  G>.  v.  LuU*.  STG 

2.  Same. — Praeurement  of  Other  Work. — Rnhirliim  i/  Dninajei. — Barden  q/' 
Proi^. — In  such  case  the  burden  in  upon  the  defendant  to  prove  that 
the  plaintifT could  have  procured  other  work,  from  which  profits  would 
have  accrued,  thereby  preventing  or  reducing  the  damara  for  which 
he  sues.  lb. 

8.  Xegligeiite. —  Fnlerruplion  o/  Btmineas. — Pii^tat  an  Element  t^ Damagtt, — 
Where  an  CMtabliiiied  bnainess  of  a  permam-nt  churaeter,  as  a  mill 
for  the  manufacture  of  grain  into  meal,  hominy  or  the  libe,  is  sus- 
pended by  an  overflow,  and  machinery  used  therein  so  injured  that 
jn  order  to  make  repairs  a  cessation  of  business  is  necessarv,  the  net 
earnings  or  profits  of  the  present  and  past  are  competent  to  be  consid- 
ered by  the  jury  in  estimating  the  owner's  damage  during  the  period 
that  bis  business  is  so  interrupted.      City  n/  Terrt  Haute  v.  HvdntU,  54!! 

DEBTOR  AND  CBEDITOB. 
See  BiSKBOPTCT ;  Contract,  it ;  FHAomii.Ein'  Contbvance  ;  Laborers 

AMD  EHPlX)VEiiS;    pROCEEDINtiS  St'PPLEUEMTABr  TO  ESECUTION. 


DECEDENTS'  ESTATES. 
See  Appkai.;  Executors  ahij  Auhinistratobs;  Gdardi&s  ahdWiad; 
PttOHisaoRY  SoTE,  2;  Vkhoey^s  Lies-  Will. 
1.    Noiiee  of  PeiuUncy  of  Final  SeOUmenl, — Reqaii-emenU  of. — The  notice  of 
the  time  fixed  for  the  hearing;  of  an  executor's  or  adrainistrator'a  final 
settlement,  required  b;  iiectionii  23  a,nd  2U  of  tht:  act  of  March  7th, 
1SS3  (Acts  IStKt,  p.  ItiO),  may  te  i^igned   by  the  clerk  of  the  court  in 
which  the  matter  is  pending,  and  is  not  insufficient  if  it  recites  that 
"  o  the  heirs,  credilom  and  legateee,"  instead  o£  "  to  all  persons 
'  'n  aaid  estate."  RoberU  v.  Spencer,  SI 

a.  Samt.—Olaina.—  When  Barred.-^Sbiiule  Conelnied.—Kcetpti(mt  to  Final 
SeiiUnimi  Report, — Praetict. — Under  the  provisions  of  section  5  oC  the 
act  of  Marcli  7th,  1883  (Acts  1883,  p.  IM),  a  claim  against  a  dece- 
dent's estate  will  be  barred  if  not  filed  at  least  thirty  days  before  the 
filing  of  the  final  Mttlement  report  b<r  the  executor  or  administrator, 
snbiect  to  the  exceptions  ot  that  section,  and  exceptions  to  such  final 
settlement,  filed  by  a  creditor,  based  on  the  ground  that  he  has  a  valid 
claim  against  such  estate,  wliich  has  not  been  filed  within  the  time 
providea  by  statute,  no  excuse  for  the  delay  being  set  forth,  and  no 
(rand  on  the  part  of  the  executor  being  alleged,  should,  on  motion, 
be  stricken  out.  lb. 

3.  SlalaU  Oinsdiifd.— The  phrase  "final  settlement  of  the  estate,"  as  used 
in  the  last  sentence  of  section  1^:110,  K.  S.  1881,  and  section  5  of  the 
act  of  March  7th,  1B83  (Actii  lt,S'i,  p.  154),  means  the  filing  of  the 
account  of  the  executor  or  administrator  for  final  settlement,  and 
claims  not  filed  thirty  days  before  such  filing  at  a  time  and  in  the 
manner  authorized  by  law  will  be  barred.  Robait  r.  Spencer,  85 

4.  Same. — Claim.^Shamng  i^  Eieuxtfomat  FOing. — For  facts  held  to  be 
insu^cient  to  excuse  a  claimant  for  not  filing  his  claim  against  an 
estate,  so  ss  to  relieve  him  from  the  profisions  of  the  statute  under 
which  such  claim  is  barred,  see  opinion.  lb. 

6.  Oxto  TtLied  AgainM  Adminislitiloi-  Pe-f/xalty. —  When  a  Charge  Againtt 
jEstoie.— Where  an  administrator  is  sued  in  his  individual  capacity 
(or  the  recovery  of  personal  properly  of  wliich  he  has  taken  posses- 
sion in  his  representative  capacity,  believing  it  to  belong  to  the 
decedent's  estate,  the  costs  which  he  incurs,  in  good  faith,  in  defence 
of  the  suit,  and  which  are  taxed  against  him  personally,  are  a  proper 
charge  against  the  estate.  Mickey  v.  Ballou,  19S 

fi.  Sime.— Resitting  AUouxmet. — Rii-(y  in  ftU(r««i.— One  who  has  purchased 
real  estate  which,  there  being  no  persona!  property,  is  liable  to  be 
sold  by  the  administrator  to  make  assets  to  pay  an  allowance,  if  it  is 
a  legal  charge  against  the  estate,  has  such  an  interest  as  gives  him  a 
right  to  contest  its  validity.  lb. 

7.  Same. — Ettopptl. —  Vendm- and  Pardiaaer.—'SexlYieT  the  fact  that  his 
vendor  is  solvent,  thereby  giving  him  a  remedy  upon  his  covenant  of 
warranty,  nor  that  the  vendor  agreed  to  pay  the  claim  for  which  the 
allowance  is  asked,  prevents  the  purchaser  from  resisting  the  claim  ; 
but  if  the  latter  agreed  with  his  vendor  to  pay  it,  and  lor  that  pur- 
pose retained  a  part  of  the  purchase-money,  he  is  estopped  to  dispute 
Its  validity.  Jb. 

8.  Gaime. — CompiaiiU. — Reqairemniiii  of. — Under  the  statute  a  formal 
complaint  is  not  required  in  prespnting  a  claim  against  a  decedent's 
estate,  hut  it  is  necessary  that  there  shall  be  such  a  statement  of  facts 
as  will  show  a  legal  liability  on  the  part  of  the  estate,  and  aa  will, 
with  reasouable  certainty,  indicate  to  the  representative  of  the  estate 
what  he  is  called  upon  to  meet.  (Jidver  v.  FundJ,  401 

Vol.  112.— 39 
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9,  Same.—Jjidgmenl. — InsoMiHejU  Gamplaini  Upon. — Where  the  claim  filed 
against  the  estate  of  a.  decedent  is  founded  upon  a  judgment  agsinst  a; 
gravel  road  company,  and  no  facte  are  stnted  showing  tliat  the  dece- 
dei>t  WHS  in  any  way  a  party  to  or  interested  in  the  judgment,  other 
than  the  statement  that  one'Seveoth  thereof  is  the  proportionate 
siiate  of  tlie  decedent,  it  is  insuffii:ient  on  demurrer.  lb. 

10.  Pleiuliai/  Siifrvd  &/«««».— ZJ,-m(ii-.ei-.~/Vac(i«.— Under  section  11  of 
the  act' of  March  Tth,  18M3  |Acts  of  1883,  p.  15l)|,  an  administrator 
may  prove  any  defence  to  u  claim,  except  a  Bel^off  or  counter-claim, 
without  special  plea;  but  where  a  special  defence  is  pleaded,  it  may 
be  tested  by  a  demurrer,  as  in  other  cuiies,  and  error  in  ruling  upon, 
the  demurrer  m  available  aa  in  other  cases.    OatUOer  v.  SlaU,  ex  leL,  44^ 

DKED. 

1,  CovmarU  ofSeUia. — Law  Ooixncing. — Where  a  deed  is  made  in  this  Slate- 
purporting  to  convey  land  in  another  State,  the  question  a.%  to  whether 
It  contains  the  covenant  of  seisin  is  determined  by  the  law  of  this 
State.  Jacktifn  v.  Qreea,  Sil 

2.  Same. — Short  Farm. — Coaenanlt  Embiiiced  in. — Under  the  statute  of  this- 
Stale,  the  words  "convey  and  warrant"  comprehend  and  express  all 
the  coveuantsof  warranty  as  fully  as  if  they  were  writteD  out  at  length 
in  the  deed.  76, 

3.  Same.—Breaeh  of  Oara 

nor  possession,  the  co — - 

is  executed.  lb. 

4,  Same. —  Spceial  Covenant. —  tAmilalion  t^  OentraL — A  special  covenant 
"  now  and  forever  warranting  and  defending  the  said  premises  against, 
nil  taxes  against  us.  and  against  our  own  acts  in  the  premises,"  Timitft 
^e  general  coven  ants  against  encumbrances  and  for  quiet  eitjoyment,. 
but  not  the  general  covenant  of  seisin.  lb. 

DELIVERY. 
See  Chattel  Mobtoaqe,  3;  C'-ontract,  1;  Ouasaj4tt,  2;  PBOHUBOKr 

Note,  6. 

DEMAND. 

See  Execution,  2. 

DEMUKREB  TO  EVIDENCE. 

1.  TiiUh  of  Facta. — In/e^encai.  —  Practice. — In  considering  a  demurrer  to  ev- 
idence, the  court  is  bound  to  accept  as  true  all  the  facta  which  the  ev- 
idence tends  to  prove,  and,  as  agiiinsi  the  demurring  partj,  .to  draw 
from  the  evidence  ail  such  reasonable  ijiLerencesa.ia  jury  might  draw. 

I'almtr  v.  (Sticago,  etc.,  R.  R.  Co.,  350 

2.  Same. —  Coufiieting  Eriiience. —  What  Cnii  be  Considered. —  If  there  is  a, 
conflict  in  the  evidence,  then  only  such  an  is  favorable  to  the  party 
against  whom  the  demurrer  is  directed  can  be  considered,  and  that 
which  is  favorable  to  the  demurring  party  is  deemed  to  be  withdrawn. 

lb, 

3.  iii'iie.— (?norfionJ'.cwn(erf.— Bt/Zo/fi'Trcp/iimg.— Whereevidenceisincoi^ 
pnrated,  as  it  must  be,  in  the  demurrer,  the  only  question  presented  is 
the  suffieieucy  of  the  evidence  to  snnlain  a  right  of  action,  and  ex- 
ceptions to  rulingn  in  rejecting  or  receiving  evidence  are  not  presented, 
a  bill  of  exceptions  being  necessary  for  that  purpose.  lb. 

DESCRIPTION. 
See  Cbattbi.  MoKtOAflB,  7. 


DOMESTIC  RELATIONa 

See  GitAiiDLUi  asd  Wabd;    Married  Womah;   Mobtoaoe,  1  to  3; 

Pare-nt  akd  Child. 

DRAINAGK 
See  Criminal  Law,  4 ;  Injun crios,  3 ;  Judoment,  14,  15 ;  TRmPASs. 

1.  BepiuD  bv  Tountihip  Truilee, — Coiutiiutionatilii  of  Stutide. — Section  7  of 
the  act  of  March  Hth,  188:t,  amending  section  10  of  the  act  of  April 
8Ui,  1881  (BectioD  i26i,  R.  S.  1881),  requiring  lowntihip  tru9l«ea  to 
keep  public  draiciB  in  repair,  etc.,  is  constitutional. 

■IHmbU  V.  McGee,  307;   WLman  v.  MeQee,  600 

2.  Samt. — Appeal. — Injutution. — Wliere  persons  wliose  lands  are  assessed 
bj  the  township  trustee  as  benefited  nave  notice  of  the  asijessiuents  in 
time  to  appeal  tlierefrom  to  the  circuit  court,  wiicre  the;  can  obtain 
all  the  relief  which  the  stutiite  contemplates,  but  fail  to  do  so,  ther 
can  not  afterwards,  in  a  suit  for  an  injunction,  obtain  such  relief.  lb. 

3>  Same. — Complaint  for  Injtmelion, — Imni^ieacy  of.^For  a  complaint  to 
enjoia  a  counCj'  treasurer  from  collecting  aaseasments  levied  upon 
lands  bj  a  tovnship  triiiitee  to  reimbnrite  the  loirnship  for  mune^  paid 
ont  for  repairing  and  removing  obstructions  from  public  ditches, 
which  is  held  insufficient  to  obtain  equitable  relief,  see  opiuioD.     lb. 

DBAINAGE  COMMISSIONEB. 
See  Cbiminal  Law,  4 ;  Tbespaib. 


EMBEZZLEMENT. 

See  Cbiuinal  Law,  3,  4. 
ESTOPPEL. 
See  Chattel  Mortgage,  9,  10 ;  Deceden'k'  Estates,  7;  Gravel  Boad, 
1;  Guaranty,  2;  Gdardian  and  Ward;  Insurance,  2;  Juikimbht, 
B,  8, 16;  Jury,  2;  Married  Woman,  I ;  Municipal  Corporation, 
6,7;  Parent  and  Child,  1;  Promissory  Note,  4. 
jPaeU  Om^iiaiing  Mtat  be  I^eaded, — The  facts  constituting  an  csttippel  must 
be  pleaded.  FJ^Tutr  v.  CSaman,  388 

EVIDENCE. 
See  Contract,  4;  Criminal  Law,  12  to  16;  Demurrer  to  Evidence; 
ExEctJTios,  6;  Intoxicatino  Liquor.  1,  2;  Jod<iment,  6;  Negli- 
gence, 7, 19;  New  Trial,  3  to  5;  Practice,  3,  4,  6,  10;  Eecogni- 

1.  TraiacnpU—Orii^lvm  fry  Jvjl'm  of  FHiiix.—Ejaimknt  Terms.— The 
certiScntion  of  a  transcript  by  a,  justice  of  the  peace  as  "a  correct  . 
statement  of  the  proceedings  had  before  me  in  the  above  entitled 
case  "  is  the  practical  equivalent  of  a  statement  that  the  transcripl 
is  "  a  true  and  complete  copy  "  of  such  proceeding,  and  authorizes 
its  admission  in  evidence.  Yeager  v.  Wnght,  2^0 

2.  ffturirian  and  RilieTtt—Con^ejiliai  MntUn. — Knan-Udge  Gaxiwd  by  Pro- 
Jaaumid  Ezamination.^K  phyaician  cnu  not  testify  to  the  result  of 
observations  or  examinations  made  by  him  upon  the  person  of  a  pa- 
tient, nnletts  the  patient  consents,  or  in  some  wav  waives  his  privilege. 
Section  497,  B.  8.  1881.  WiUiixm*  v.  Johruon,  27S 

3.  Cbndiui'on. — A  question  to  a  witness,  which  asks  for  the  statement.of 
an  arrangement  or  agreement  between  parties,  is  not  objectionable  as 
calling  for  a  conclusion.  Voijd  v.  Hanra,  4^ 
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4.  Withdrawt  Ikiragrapk  ri  Complav^- — ItUTodvrtion  by  D^endtiM, — A  para- 

Kiph  of  complaint  which  has  been  withdrawn  by  a  dumiBsal  mar 
introduced  in  eviJeoce  by  the  defendunt. 

BaKiinore,-eit.,  fi.  IT.  Cb.  v.  Eeaiit,  633 

5.  &me. — Admiaioru. — Slaleriid  Btot.'— Where  the  paragraph  withdrawn 
tende,  by  way  uf  admissions,  to  prove  that  Che  plaintiff's  theory,  as 
ultimately  relied  ii^on  for  a  recovery,  is  unsound,  it«  eicliiBion  from 
the  jarj  is  a  material  error.  16. 

6.  Weight  t^  luA  Dtttrminfd  on  QwAvtn  cj  AdmutibUity. — Admiaib^  if  Tend- 
ing  lo  Support  Theort/.^A.  court  can  not,  on  a  question  of  the  admis- 
Bibility  of  evidence,  determine  its  weight ;  but  if  there  is  any  evidence 
lending  to  support  the  theorr  which  makes  the  evidence  competent, 
whether  it  be  direct  or  indirect,  the  offered  evidence  must  be  ad- 
mitted, when  presented  in  proper  form. 

Oily  0/  Tern  Haute  r.  Hudnut,  Bit 

7.  Cbmpdeni  and  heompelenl  Miui  be  Separated. — Where,  by  a  single  ques- 
tion or  proposition,  evidence  partly  competent  and  partly  incom- 
petent is  offered,  there  is  no  error  in  excluding  it.  lb. 

8>  Expert  Ififness. — Qualifiealion*  if. — No  precise  knowledge  is  required 
of  an  expert  witness ;  it  is  enough  if  the  witness  shows  such  an  ac- 
quaintance with  the  subject  as  to  qualify  him  to  give  an  opinion ; 
and  in  an  action  to  recover  damages  for  injury  to  a  mill,  a  witness, 
who  is  shown  to  be  one  of  the  owners  of  the  mill,  engaged  in  oper- 
ating it,  and  to  have  knowledge  of  its  structure  and  the  injury,  is 
prinu/iicie  competent  to  give  an  opinion  as  to  the  length  of  time 
required  to  repair  iL  lb. 

9.  Negtigenee. — Inteiruptiaa  cf  Bveinem.— Profile  ui  ar 
Where  an  established  business  of  a  permanent  i 
the  manufacture  of  grain  into  meal,  hominy  or  the  like,  is  suspended 
by  an  overflow,  and  machinery  used  therein  so  injured  that  in  order 
to  make  repairs  a  cessation  of  business  ia  necexsary,  the  net  earnings 
or  proHls  of  the  present  and  paet  are  competent  to  be  considered  by 
the  jury  in  ei^tiniating  the  owner's  damages  during  the  period  that 
bU  business  is  so  interrupted.  lb. 

EXAMINATION  OF  WITNESS. 

SeeCsiMiHAL  Law,14,I5;  Witnbm,  2,  3. 

EXECUTION. 

See  PsocEBDiNos  Sufplemgntaby  to  GxECurroii. 

1.  Exemption. —  iVoperly  Exempt   Unafected  by  ELCtiulian  Lien. —  Property 
exempt  from  esepul'  ""    ■   '  '  -  -       '----      -  j  >-  - 
sold  or  exchanged  n 
proper  officer.                                                                       imjuum  v.  j>ruii7ii,  i/^ 

2.  Same—Sale  of  Real  EattUe  Fixempl.— Right  :f  Qyantee.^Jwigmfiit.— Ac- 
tion.— Demand. —  Where  one  who  has  a  right  to  the  benefit  of  the  ex- 
emption law  owns  propertv,  real  and  personal,  the  aggregate  value  of 
which  iB  less  than  S6D0,  and  sells  the  real  estate,  there  being  at  the 
time  judgments  against  him,  which  are  liens  on  such  real  estate,  he 
and  his  grantee  may  maintain  a  joint  action  (o  have  the  letter's  title 
to  such  real  enttte  quieted  and  freed  from  the  apparent  lien  and  en- 
cumbrance of  such  judgment*,  and  the  property  of  the  former,  owned 
at  the  time  of  such  conveyance,  set  off  to  liim  as  exempt  from  exe- 
cution, and  no  demand  is  necessary  to  the  maintenance  of  such  ac- 

3.  Sheriff'i  Sale.— Upon  Writ  Impnmdently  Jiiu«i.— fibte  not  Void.—X  sale 
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of  real  estate  under  ad  alias  writ  h  not  Told  because  tbe  writ  waa 

improvidentlj  issued,  without  an  order  from  the  judgnieat  plaintiff. 

Johnion  T.  Munay,  IS4 

4.  Dormaal  Jfidgment. —  VaiidUt/  for  PurpoK  1^  EceaUiun. — Tbe  validitj  of 
a  judfiment  for  the  purpose  gf  hsring  eleculioD  upon  it  ia  not  im- 

B aired  because,  by  tbe  eipimtion  of  ten  yeais,  it  has  ceased  to  be  a 
en  on  r«at  estate.  Yeager  v.  Wright,  S30 

5.  Same, —  Voidable  Jixecnlion.—Iievii!a!  of  JudgmmL — An  executiun  issued 
upon  a  dormant  judgment,  witbout'a  revival  or  leave  of  court,  is  not 
void,  but  only  voidable  as  against  direct  proceedings  to  have  it  set 
aside.  lb. 

6.  rSame. — Trajoenpt  from  Jaglioe  of  P<act. — Filing  and  Becording. — Format 
Phx^of. — tUcilaU  in  Errrutim. — Where  an  eiecution,  issued  by  the 
clerk  of  thecircuit  court,  upon  a  judgment  rendered  by  a  justice  of  the 
peace,  is  admitted  in  evidence  without  any  objection  that  there  has 
been  no  format  proof  thai  the  transcript  of  the  judgment  has  been 
filed  in  the  clerk's  office  and  entered  in  the  proper  order-book  and 

t'  idgment  docket,  recitals  contained  in  the  ei«cution  that  such  steps 
ad  been  taken  will  be  held  to  supply  the  omission  of  such  formal 
proof.  lb. 

EXEX1UT0K8  AND  AD.MINISTEATOKa 
See  Apmul;  Dbcedekto'  Eotates;  fMet'RAHCB,  5;  Will. 

1.  Ihaer  ^  Adminidraior  fVilk  Will  Annexed. — It  is  a  general  rule  that  an 
administrator  with  the  will  annexed  takea  all  the  power  under  the  will 
which  would  have  devolved  upon  an  executor,  bad  one  been  named. 

Dams  T.  Hooter,  4SS 

2.  Same.— S<^  1^  JUat  EHatK.— Implied  Pineer.—If  a  testator  directs  that 
,his  real  estate  be  sold,  without  declaring  by  whom  the  sale  ahall  be 

made,  tbe  power  to  sell,  if  no  contrary  intention  appears,  vests  in  the 
executor,  if  the  proceeds  are  distributable  by  him,  or  if  the  duties 
imposed  with  reference  thereto  are  such  as  usually  devolve  upon  an 

3.  Sanu. — Order  t^  Court. —  Wlun  nol  Neeetmri/, — Under  sections  2359  and 
2360,  R.  S.  1881,  it  ia  not  now,  and  has  not  been  since  the  former  sec- 
tion has  been  in  force,  necessary  lo  obtain  an  order  oF  court  to  author- 
ise the  snle  of  real  estate  specifically  devi>«d  fur  tlie  payment  of  debts 
or  legacies.  lb. 

4.  &m«. — ilpproisfmCTif. —  P-emmplinn. —  DeiUroyed  Reeordt. —  Where  the 
will  directs  th;it  reiil  PKtale  shall  be  :i;>pruiscd  before  sale,  it  will  be 

.  presumed,  afrer  a  snle  by  the  e:iocut<>r  or  administrator,  in  the  ab- 
sence of  proof  to  the  contrary,  wliere  the  deed  porporW  to  have  been 
made  in  accordance  with  the  will,  and  wlii^re  the  public  Kcords 
have  been  destroved,  that  an  appraisement  was  had.  Acts  of  1883, 
-  p.  109.  /*. 

EXEMPTION  FROM  EXECUTION. 
See  ExECOTioN,  1,  2;  FKAt'i)t"i.ENT  Conveyance,  2. 
EXHIBIT. 
See  Cbattel  Mortoaue,  1 1  Pleading,  1. 
EXPERT. 
See  Evidence,  6 ;  Municipal  CoRPoiiATioir,  16. 
FEES  AND  SALARIES. 
See  Coboner's  In^l'est;  Cocnty  Clerk. 
FENCE. 
SeeCoMTRACTr,  4;  NEtiLioEHcz,  17, 18;  Railroad,  4,  5,  7  to  12. 
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FORECLOSURE. 

See  Crattei.  Mortoxqe,  9 ;  Mobtqaok. 

FX)REIGN  CORPORATlONa 

See  InsukamcEi.C,  T. 

FORFEITURE. 

See  Recognizance. 

FORMER  ADJUDICATION. 

See  JoDOKZKT,  5,  6, 16 ;  Parent  and  Child,  3  to  5 ;  Bailboad,  16. 

FORNICATION. 

See  Cbiwimai.  Law,  8,  7. 

FRANCHISE. 

See  Medicine  and  Subueby,  3. 

FRAUD. 

flee  Bankruptcy;  Chattei,  Mobtoaor,  8;  FsAODtri-ENT  Conveyance; 

1i(bi;bance,2,  5;   Medicine  and  Subueby,  2;   Paykent;  Promis- 

SOBY  Note,  4,  7. 

FRAUDULENT  CONVEYANCE. 

J.  Premmptum.—Tnal  in  Fai-.n-  of  Creditor*. -Where  one  pilKhases  nnd 
myi  Ine  consMe ration  for  refil  estate,  and  tnkes  the  conveyance 
in  the  name  of  another,  the  Iransaclion  Ik  presumptively  fraudulent 
80  to  the  prior  creditore  of  tlie  purchaser,  and,  UDiii^r  Hecllon  2975, 
R.  S.  1«81,  ft  trust  reiiults  in  their  favor.  EUcr  t.  CVu//,  318 

%  Samt. — Sabjtdiim  <^  I\opeily  by  Crtdilort.—Eieniptioit  from  Execution. — 
Other  Properli/.^The  cn^itura  may  subject  nucli  projierty  to  the  pay- 
ment of  llieir  claims,  iinlcs-s  it  is  exempt  from  execution,  or  nnless, 
at  the  time  of  the  conveyance,  ot  at  tlie  time  suit  is  brought,  the 
debtor  has  a  sufficient  amount  of  other  profierty  reachable  by  tlie  or- 
dinary processes  of  the  court  to  pay  the  debt  without  resorting;  to 
the  proiierty  bo  conveyed.  Jb, 

8.  Same.—Be/iii«ii  to  Apply  Olhir  Bowrty.—  Right  of  Creditor  to  Pracfed 
Againtt  Propnty  Vanreyeil. — It  the  debtor  has  other  property,  not  sub- 
ject to  the  ordinary  processes  of  the  eourt,  which  he  refuses  on  de- 
mand to  apply  to  the  satisfiiction  of  the  debt,  the  creditor  may  pro- 
ceed against  the  property  fraudnlently  conveyed,  and  it  will  be  no 
defence  for  the  debtor  to  show  that  he  had  sulficieDt  money  or  other 

Jroperty.  not  reachable  by  the  ordinary  processes,  with  which   the 
ebt  could  have  been  paid.  lb. 

FREE  GRAVEL  ROAD. 
See  Gravel  Road;  Injunction,  1. 
GRAND  JURY. 
See  Criminal  Law,  8,  9. 
GRAVEL  ROAD. 
See  iNJTjNcrros,  1 ;  Trespabs. 
1.   Pr^.—FelUvm.— Addition  and  Wilhdrnvnl  nf  XameA.— Board  rf  Ornma- 
SHUMrt, — Etlo/iifl. — In  a  proccedinx  for  the  establishment  ot  a  free 

f ravel  road,  the  question  aji  to  whether  the  petition  has  been  signed 
y  the  presrrilM<d  majority  of  lanil-owoerf  remains  an  open  one  until 
the  board  of  com  miHsi oners  pmeeeds  to  consider  and  act  npon  the  re- 
port of  the  viewera,  which  has  been  snbmitlcil,  and  until  that  time 
the  names  ot  persons  mnylienddeii  to  the  petition  at  their  pleasure, 
and  the  names  ot  persons  who  have  signeil   it  may  be  withdrawn 
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therefrom  bj  leave  of  tlie  board,  which  ought  nbt  to  be  refused  on 
reasonable  lermE,  except  for  good  cause  shown,  in  the  nature  of  an 

estoppel.  Blade  t.  (Mmpbeli,  IS^ 

2.  Same.—  WHhdia«<il  rj  -Vcim«  ,l/u»l  ht  Made  Before  Petilion  u  Finally 
Fbiaal  Upon. — In  bucIi  »  proceeding  tbe  withdrawal  of  names  from  tbe 
petition  after  it  bag  been  lilt-'d  is  a  dismissal  of  Ihe  proceeding  as  to 
Ihem,  and  Bitch  withdrawal  must  be  made  before  a  decision  is  an- 
nounced upon  tbe  merits  uf  the  petition.  lb. 

3.  Sa>ae.—Aopeai  to  CiienU  Uaurt.—De  Xoiv  Pracftding, —  iraitier. — Upon 
an  appeal  to  the  circuit  court  from  an  order  of  tbe  board  of  commis- 
sioners eetablishing  a,  free  gmvel  road,  tbe  appellants,  whose  motion 
before  the  board  for  lenve  to  withdraw  their  names  from  the  petition 
was  overruled,  maj  Ireiit  aneh  motion  as  pending  in  the  circnit  conri, 
or  may,  at  their  option,  enter  a  similar  motion  de  nam  in  that  court, 
and  the  right  to  enter  such  motion  on  appeal  is  not  waived  by  a  prior 
motion  made  in  the  higher  court  to  dismiss  tbe  proceedings  on  ac- 
count of  »  lupse  of  jurisdiction  over  the  subject-matter.  lb. 

4.  FVee. — Board  of  OimiHit*iorirra.—JiirttiIielioB. —  Ptlition. — The  presenta- 
tion of  a  petition  for  the  establishment  of  a  tne  gravel  road  to  the 
board  of  commissioner!!,  which  is  in  substantial  couformilj  with  the 

Cdvisions  of  the  statute,  calls  into  exercise  the  iiirisdiction  of  the 
ard  for  tbe  determination  of  the  nulliciencj  of  the  petition  in  both 
form  and  substance,  whetlier  it  was  signed  by  tbe  requisite  number  of 
land-boldens  and  every  otlier  fact  precedent  or  concurrent  necessary 
to  the  granting  of  the  petition.  Ely  v.  Board,  etc.,  301 

5.  Same- — Jiuti/meni, — Ciiltulci-ai  Atliiek. — The  judgment  of  a  Itoard  of  com- 
misKioners  estiihli-thing  a  free  gmvel  ronif,  after  jurisdiction  has  been 
properly  acquired,  can  not  be  collaterally  assailed  by  a  complaint 
which  denies  tbe  jurisdiction  of  the  bn.trd,  on  account  of  an  alleged 
nou-compii.ince  with  the  statute  which  requires  the  petition  to  be 
signed  by  a  majority  of  the  lund-boldere  within  cerf'" "' —      " 

GUAKANTY. 

1.  Xoliee.—MalJer  «/  Def.-aK.—ll  loss  results  to  B  guarantor  o 
of  a  failure  to  give  notice  of  the  non-performance  of  the  c 
guaranteed,  tbe  fact  of  loss  and  the  failure  to  give  notice  constitute 
matters  of  d.'feiice.  ■  .Slvm/^y  v.  Stanley,  14! 

2.  iajteirfioB.— /Wii-cry.— £i(nppe(.^One  who  BignB  an  inslruioent  guarun- 
teeing  the  performance  of  a  contract  by  another,  and  leaves  it  in  the 
custiQy  of  the  latter,  is  estopped  to  deny  that  be  autboriied  anch 
person  to  deliver  the  instrument  to  tiie  guarantee.     Snyder  v.  Click,  293 

3.  HiHuxi^  Aeciilanee.—  Wbm  Kot  .Vfeewiiiy.— Where  the  guaranty  is  di- 
rect and  certain,  and  the  thing  guanmteed  is  definite  in  its  amount 
and  known  to  the  guarantor,  or  ascertainable  by  the  exercise  of  ordi- 
nary care  at  tlie  time  the  guaranty  is  given,  notice  of  acceptance  is  nut 
necessary  to  bind  tiie  guarantor.  Ifi. 

4.  Fkrfomanee  ^  Cbii-'iV'e'ii'ton.— Where  the  gnarantee  accepts  the  guar- 
anty, and,  acting  upon  the  failh  of  it,  [)ertorms  tbe  consideration 
upon  which  it  resl.t.  the  contract  is  complete  and  enforceable.         /ft, 

5.  KUvx  of  Drf'mll.—D'im'i'ieii.— Mullein  "/  I>r/mce.—Juelicc  qf  Peace.— Bur- 
den <4  Pro<i{.—1\\e  failure  to  give  tbe  guarantor  notice  of  default, 
and  the  resulting  damages,  arc  matters  of  defence ;  but  if  the  action 
on  the  guaranty  is  limUBht  Itoforc  a  justice  of  the  peace,  such  matters 
may  be  given  in  evidence  without  plea,  the  burden  being  on  the  de- 
fendant to  sustain  tbem  by  a  preponderance  of  the  cviiience.  lb. 
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GUARDIAN  AND  WARD. 
Bee  Farbkt  aki>  Child. 
Jhalh  qf  Intohtnt  Oaardiat%.— Settlement  ^  GuordionaAip  6y  iftir«<y.— JuruiJie- 
(ion.— Judjraenf. — &op^;.  ^Wliere  ihe  surely  of  a  deceased  and  in- 
solvent guardian,  at  the  request  of  tlie  ward,  who  hns  become  of  age, 
makesalinal  report  and  sett  lenient  of  the  guardianship  matter,  which 
is  subsequently  approved  by  the  oiurt  having  iirobate  jurisdiction, 
and  tlie  surety  by  Ihu  judgment  of  the  court  is  discharged  from  lia- 
bility on  the  bond,  it  will  he  presumed,  in  the  abtience  of  a  showing 
to  the  contrary,  that  the  court  acquired  jurisdiction  over  the  person 
of  the  ward,  and  the  Judgment  so  rendered,  while  it  remains  in  force, 
is  a  bar  to  an  action  on  the  bond.  OatltOer  v.  Slaie,  ac  tcL,  44^ 

HABEAS  CORPUS. 
See  Parent  and  Cbild,  4  to  6. 
HIGHWAY. 
See  Neuuoesce,  17, 18. 
HOUSE  OF  ASSIGNATION. 
See  Criminal  Law,  16. 
HUSBAND  AND  WIFK 
See  HoBTQAflK,  1  to  3 ;  Mdnicipal  Corporation,  6  to  B;  WrrvBsei,  1. 
INDICTMENT. 
Bee  Cbhiinaj,  Law. 
INFANCY. 
See  Criminal  Law,  16;  Judoment,  11, 
VoidaUt  fltieeedinji. — Penonal  Pra-Uege. — Femmi  in  i^wtty  <^  EmaU. — Ib 
respect  to  voidable  contracts  and  proceedings,  infancy  u  a  personal 
privilege,  not  available  to  persons  in  privity  of  eetate. 

Uairit  V.  Rom,  SI4 
INJUNCTION. 
See  Draimage,  2,  3. 
1.  Free  Orarel  Boad, — Iiua^Uut  Petituin.—  VoidPnnxtding».—CotUeii<mcf 
tkc. — Acomplainttorestrain  thecullectionof  atax,  levied  for  the  con- 
struction of  a  free  gravel  road,  which  alleges  that,  on  appeal  by  cer- 
tain land-owners  from  the  order  of  the  board  of  commiwtioners  levying 
the  tas,  the  circuit  court  adjudged  that  the  petition  for  the  liiit  wa» 
not  signed  by  a  majority  of  the  land-owners  within  two  miles  of  tho 
proposed  road,  and  that  the  proceedings  of  the  board   thereon  were 
void,  is  good.  Fleener  v,  Oonum,  -iSS 

%  Samt.—EttopptL—F'iclii  ConniiMmg  M'lut  ht  FUaded.—U  facts  conttitut- 
ing  an  estoppel  eiist  they  must  be  pleaded.  Ib. 

3.  Drainage  AiaetBnail. — -Vo/im.— tWiptirii.— An  averment  in  a  complaint 
Ui  enjoin  the  sale  of  land  under  a  ditch  aBseniiment  that  there  was  "  no 
proper  or  legal  notice  "  of  the  proceedings  to  establish  the  drain  is  a 
mere  conclusion,  and  insuOicient.  ttarrit  v.  Ronn,  Sli 

4.  Cbunfy  Commwio!Kni.-~Ertrtiim  rtf  BHdye.—OomfiainL — TtUerenf  if  Parly. 
— A  complaint  to  enjoin  the  county  enmmiasionera  from  contracting 


bridge  Is  bad,  if  it  is  not  shown  that  the  plain- 
tiff has  an  interest  in  the  cause  of  action  or  that  he  will  be  affected 
by'tbe  proponed  contract.  Forru  v.  Jonet,  4^ 

INQUEST. 

See  Coroner's  Ih^ubbt. 
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INSTRUCTIONS  TO  JURY. 
See  Slpreme  CouftT,  6. 

1.  Making  Airt  of  Record. — ll  ia  duubtfut  wiiether  iastructionB  to  the  jury 
are  uach  papers  &s  may,  under  nection  ttiiO,  R.  8.  1S81,  be  made  a  part 
of  the  record  by  an  orrier  of  tlie  court,  or  whether  they  can  he  brought 
ialo  tbe  record  in  any  other  manner  than  by  bill  of  exueptions,  or  in 
tha  mode  prettcrihed  by  section  5^5. 

t       Qiiicaamli,  etc.,  R.  W.  Co.  v.  LtUa,  S76 

2.  Special  J'itxding  of  FaeU. — RajutM  for.—Dwortlion  of  Omit. — Pruelice. — 
The  question  as  to  the  tiinewhcn  uparCy  Bball  njake  a  request  uf  the 
court  to  instruct  the  jury  to  find  Bpi:oially  upon  particular  qu^stiunn 
of  fact,  if  they  render  a  general  verdict,  is  left  by  the  code  tu  the 
sound  discretion  of  tbe  trial  cnnrt,  and  in  the  absence  of  an  al'Uar  of 
such  discretion  the  action  ot  that  court  will  nut  be  interfered  witli 
OD  appeal.  KopeUx  v.  Koptilie,  435 

INSURANCE. 
See  MoRTUACiE,  5  to  7. 
1.  Joint  Action  on  Polity. — JUortgagee.  —  Judgment.  —  ParHa. — Where  k 
policy  of  insurance,  issued  to  the  owner  of  a  building,  provides  tli&t 
the  loss,  if  any,  shall  be  paid  to  a  mortgagee  "  aa  hia  intercRt  may 
appear,"  such  mortgagee  and  owner  may,  in  case  of  loss,  where  the 
amount  of  insurance  exceeds  the  sum  secured  by  mortgage,  maintain 
a  Joint  action  against  the  insurance  company,  and  are  entitled  to  have 
the  judgment  fix  the  amounts  dne  to  eocb  reHpectively. 

Ilamt  Inmrana  Co.  v.  GUman,  7 
8.  Palieg. — Frindpal  a-nd  Agmt.-^  Paytamt  of  Premivm. —  Keloppel. — FVaud 
and  MislaJte. — Where  a  duly  authorized  agent  of  an  insurance  com- 
pany delivers  a  policy  of  insurance,  which  acknowledges  on  its  face 
that  the  premium  has  been  paid,  such  acknowledgment  coijclndes  tha 
company  from  thereafter  denying  the  payment  of  the  premium  for 
the  mere  purpose  of  assailing  the  legal  exixtence  of  the  policy,  unless 
'the  same  was  procured  by  fraud  or  through  a  mistalce.  lb. 

5.  Waiver  q/'  Pai/iatat  of  Premium. — The  agent  of  an  insurance  company, 
authorized  U}  deliver  policici  and  receive  payment,  may  w»ive  the 
payment  of  the  premium  in  cash,  notwilhstandini;  a  stipulation  in 
the  policy  tu  the  contrary,  and  in  the  ubtience  of  bad  faith  and  collu- 
sion, a  policy  so  delivered  is  enforceable.  lb, 

4.  Contmei. — Authority  i^  Agent. — Prrmium, — Phymeni  of. — The  agent  of  an 
insurance  company,  authorized  to  deliver  policies  and  receive  pay- 
ment, is.ined  and  delivered  a  policy  of  insurance,  tliere  being  :ir) 
agreement  between  him  and  the  assured  that  the  amount  of  the  pre- 
mium &xed  slionld  be  credited  upon  his  individual  indchtedufss  to 
the  latter,  which  was  done.  Tbe  agent  made  rcftort  of  the  policy, 
and  transmitted  the  amonnt  of  the  premium  to  the  company  in  dne 
course,  which  the  latter  received  and  rctHined  until  suit  was  brought, 
when  it  tendered  tbe  same  to  the  assured.     In  an  action  upon  the 

Held,  that  in  the  absence  of  fraud  the  company  is  liable.  Tb. 

6.  Pleading. — Complaint. — Oicnenhip  qf  Prnfierly  Tnaured. — In  an  action 
against  an  insurance  company  upon  a  policy  of  insurance,  where  the 
complaint  alleges  the  ulaintifT  to  be  the  owner  in  fee  simple  of  the 
property  destroyed,  and  the  evidence  shows  (hat  he  held  an  executor's 
(teed  thereto,  under  which  lie  had  in  good  faith  taken  pos^tession,  the 
insurance  company  can  not  by  way  of  defence  attack  such  convey- 
ance by  queationing  the  power  of  the  executor  in  that  regard.         lb. 

6.  Foreign  Iniuranee  Grmpania.— Right  to  do  Rutinesa  in  thit  State.— Legia- 
iaUve  Beguiation. — A  Slate  Legislature  has  authority  to  prescribe  the 
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teriDB  apon  which  foreign  ii 

within  the  State. 

7.  Same. — Didj/ of  Agenli  to  Eelaitt  Money. —  OmaCilatioiuilUy  i^ SlaiuU. — Sec- 
tion 4  of  the  act  at  December  21at,  1865  (seoiion  37t}8,  K.  8. 1881), 
requiring  the  agents  of  foreign  ioHunince  companies,  when  ii>S6eg 
occur,  to  retain  moneja  of  such  curpumtioni^  coming  into  their  pos- 
session  until  the  loeses  are  adjusted,  or  to  abide  the  event  of  a  gait, 
is  constitutional.  '         ■  lb. 

INTEREST. 
See  PBomasoRY  Notb,  3,  9, 10. 
INTOXICATINQ  LIQUOR. 

1.  AMdamt  for  Gmtinuanet. — AdmiMihU^  tn  Evidenee. — AdmimioiiM. — An 
amdavit  for  a  continuance  containing  admisaionB  b;  the  accused  is 
admisBible  in  evidence  against  him,  %ut  he  maf  eiplain  the  state- 
menla  thereiu  bj  any  competent  evidence.  BehUr  v.  Stale,  lift 

2.  Sale  to  Miaor.^Good  Faith  of  StUer.—FiJyriealion  of  EmUiax. — In  a 
prosecution  fur  selling  intoxicating  liquor  to  a  minor,  it  is  proper 
to  prove  facts  tending  to  show  that  thedefendant  did  not  act  in  good 
faith,  believing  the  buyer  to  be  twenty-one  years  of  age,  and  on  thb 
point  the  fabrication  of  evidence  may  be  shown.  76. 

3.  I^oiemting  Altot-ney. — Macondtid  in  AripimerU,— Where  the  prosecuting 
attorney  confines  his  argument  to  the  issues  and  the  evideuce  there 
ie  no  misconduct,  although  there  may  be  erroneous  inferences,         lb. 

JUDGMENT. 
See  Cbattbl  MoffTOAOE,  9 ;   Execution;  Oravel  Road,  S;  Quardiam 
AND  WiLiD;  Infancy;  Ibjunction,  1,  S;  Insuhance,  I;  Parbht 
AND  Child,  3  to  5;  Statdte  up  Liuitatiokb,  1 ;  Trehpas. 

1.  ifunc  pro  Tuac  Entry. —  Memorandum  of  Secnd.  —  A  paper  containing 
a  calculation  made  by  the  judge  who  tried  the  case,  and  which  was 
by  him  certified  to  have  been  Aled  and  tn'ated  as  a  paper  in  the  case, 
is  such  a  memorandum  of  record  as  authorised  a  nntK  pro  tane  entry 
correcting  the  amount  of  tlie  judgment.  Johmoa  v.  Moore,  91 

2.  JSmcw  of. — JaiindKli'm  ijf  rh'/on, — Appearanix.—Complainl. — A  com- 
plaint to  review  a  judgment,  on  the  ground  that  the  court  acquired  no 
jurisdiction  over  the  person  of  the  defendant,  is  bad  if  the  record 
shows  an  appearance  by  or  for  the  defendant.      Hatman  <r.  Moore,  ~21 

3.  Sim*.— fWre/Zinj  ftp  Airfji  lo  Set  A^ide.—GoUateral  Allaek.—MatlTS  De- 
kon  the  Becord. — Where  the  record  of  a  court  of  general  jurindiction, 
either  aihrmativcly  or  by  Ihe  presumptions  which  attach  to  it,  shows 
that  a  judgment  has  been  rendered  against  a  party  over  whom  the 
court  had  acquired  jurisdiction,  any  attack,  the  sole  purpose  of  which 
is  to  have  the  judgment  declared  void,  by  showing  matters  deKon  the 
record,  is  a  collateral  attack  and  can  not  be  made  by  a  party  to  the 
judginenL  lb. 

4.  Sbm?.— Jurisdiriion.—  Unavthoriied  ^ppwmnjt.— Where  the  record  shows 
that  tlie  court  acquired  jurisdiction  over  the  person  of  the  defendant 
by  an  appearance  and  aniiwer,  the  mere  tact  the  latter  signed  the 
paper  pur^iorting  to  be  an  answer  out  of  court  and  left  it  in  the  pos- 
session of  the  plaintiff's  attorney,  who  filed  it  in  his  absence,  where- 
fore it  is  allcfci'd  that  the  judgment  is  void  for  want  of  jurisdiction, 
does  not  entitle  him  to  have  the  judgment  set  aside.  lb. 

5.  Former  AdjadiaUiaa. — ChiUtA  Morlgaife. — Satitfoielioa  ff  JudfftnenL  — 
Reading. — Jieprxrture. — A  complaint  to  ol>tain  the  satisfaction  of  a 
judgment  allctfcd  that  the  judgment  creditor  had  accepted  personal 
property  tor  the  amount  of  the  judgment  but  refused  to  cancel  it. 
An  answer  alleged  that,  in  a  former  action  between  the  same  par- 
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ties,  it  was  adjudged  that  such  personal  property  was,  at  the  time  it 
nan  taken,  the  prupertj'  of  the  judgment  credilur  by  virtue  of  a  chat- 
tel mortgage  executed  by  the  judgment  debtor.  The  reply  aduiitled 
the  judgment,  but  alleged  that  it  was  rendered  upon  the  agreement 
that,  iu  (^cAieideratiun  of  the  judgment  and  the  surrender  of  the 
ran rtguged  property,  the  judgment  sliould  be  batiatied  and  cancelled. 
Bdd,  that  the  reply  is  not  a  departure  from  the  complaint  and  b  suffi- 
cient. Palmer  v.  Haifa,  £39 

6.  Same. — Namintd  Party. — Judgmejit  Condutivt  Upm  Real  Ibiij/, — Evi- 
denfe. — One  who,  l>eing  the  real  party  in  interest,  prosecutes  bo  action 
in  the  name  of  another,  is  concluded  by  the  judgment  rendered 
therein,  and  in  a  subsequent  action  by  him  for  the  same  cause  il  is 
error  to  exclude  evidence  showing  his  relation  to  the  former  pro- 
ceeding, lb, 

7.  Toimnhip. — Mistioraer.—A  judgment  against  "Brown  Oirii Township" 
is  not  Told  on  account  of  the  inaccuracy  in  the  name  of  the  political 
corporation.  Vogei  v.  Brown  Trmmikip,  S99 

8.  Same. — Failure  lo  Pkad  Migiumtr.—Entoppel.^Viheie  a  writ  is  served 
on  a  party,  individual  or  corporate,  by  a  wrong  name,  if  there  is  a 
failure  to  appear  and  plead  the  misnomer,  such  party  is  concluded, 
and  in  all  future  proceedings  may  be  connected  with  the  judgment 
by  proper  averments.  -  Ih. 

9.  liefauU. — FaUare  to  (hU  Defendant. — A  failure  to  call  a  party  before 
entering  a  default  is  a  mere  Irregularity,  and  not  a  material  error.  lb. 

10.  SammonK  Agaiial  Townahip  Trantee. —  Void  JjulymMil  Again^  Trncndiip.-^ 
A  summons  against  "Valentine  Strange,  trustee  of  Brown  Civil 
Township,"  is  not  a  writ  Against  the  township,  but  iig:tin»t  ita  agent 
merely,  and  will  not  support  n  judgment  against  the  township.       lb. 

11.  hTewdarity.  —  Remedy.  —  Infaary.  —  All  persons,  including  infants, 
against  whom  a  merely  irregular  judgment  has  been  taken,  must  seek 
relief  therefrom  by  direct  proceedings  or  by  an  appeal. 

J/arris  v.  Bom,  31i 

12.  Sammont  Aqaingt  AijKid. — Jiuijrmenf  Void  Against  Prinfipi^. — Tinimthip. — 
T'lit'ee.— Where  Che  summons  is  issued  against  the  trustee  of  a  town- 
ship, a  judgment   thereon   against   the   township  is  void,  it   being 
necessary  that  the  writ  should  go  against  the  corporation- 
TV  V.  Brmm  School  Townthip,  SI? 

13.  lrTeg}dttrities. — CoUaieral  Allaek. — Mere  irregularities  are  not  available 
in  a  collateral  attack  upon  a  judgment.  Kieyla  v.  IlaskeU,  515 

14.  Drainage  Pioceeiliny. —  .Vu/"v.^  .Su^iency. —  Where  there  was  Some 
notice  in  a  drainage  proceeding,  although  defective,  a  collateral  at- 
tack upon  the  judgment  can  not  be  maintained.  lb, 

15.  Same. — JVauft'nj.— Cfcne/tutiDnjt.— An  allegation  in  n  complaint  to  set 
aside  a  judgment  that  "  no  notice  was  gii-en  as  required  by  law"  is  a 
conclusion,  as  the  sufficiency  of  the  notice  is  a  question  for  the  court. 

IS.  FornKT  Adjwlicniion. — Kflopptl. — A  judgment  in  a  former  action  be- 
tween tbe  same  parties  is  conclusive,  and  bars  a  subfiequent  action,  if 
the  same  facM  were  presented  for  adjudication  and  an  op]iortunity 
afforded  to  litigate  tbe  entire  subject-niatter.         Jarboe  v.  Seitrin,  512 

JURISDICTION. 
See  Gkavbl  Boad,  3  to  5;    Gdardian  anb  Wakd;    Injunction,  I; 


JURY. 
See  Criminal  Law,8,9;  Instbcctio^^hto  Jury;  NEai.ioENCE,16;  Triai. 
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1.  Struck  Juiy, — Peremptory  Chalienge. — The  parties  to  xu  action  do  not 
have  ttie  righl  oE  peremptory  ciiiklleiige  in  the  case  of  a  struck  jurj, 
dem&nded  UDdersecliuD  525,  B.  IS.  IHSl.  J/oy  v.  Hooter, 45^ 

2.  •Sbme. — EaU^ipd. — i^iu<ie<.— One  who  has  pereinptorilj  challenged 
Btruck  jurors  after  Ins  adversary  has  been  permitted,  over  objectioEr 
to  du  so,  b  not  tlicreby  i9ilup|H.-d  to  complain  of  such  ruling.  lb, 

JUSTICE  OF  THE  PEACE. 
See  Appeal  Bond;  Coroner's  Isqutar;  Kvidenue,  1;  EiEcnriOH,  6; 

GL'AUANTV,    b. 

LABOREKS  AND  EMPLOYEES. 

1.  Mina. — lAeit  (^  Empioyea. — The  lieu  of  miners  and  other  pereons  em- 
ployed in  and  about  coal  mincA,  for  work  and  labor,  is  paramonnt  to 
prior  mortgages.  Warrm  v.  Solin,  213 

2.  Pr^rence  a»  Crtdilon. —  lAm.—Su^imtion  of  Emr^oj/tr'a  Buanea  6y  Act 
^  OredUor.—HlaltiU  (Joittli-u<d.—V  adei  the  pro »is ions  of  section  5206, 
B.  R  1881,  the  laborers  or  employees  of  any  company,  corpuraiion, 
firm  or  person  engaged  in  manufacturing  or  mechanical  businesi,  or 
in  the  construction  of  any  work  or  building,  are  preferred  creditors 
of  such  employer  or  employers  to  an  amount  not  exceedins  fifty 
dollars  to  each  of  encli  employeei),  for  work  done  within  the  six 
months  preceding,  whenever  the  business  of  the  employer  has  been 
auspeoded  by  any  action  of  creditors,  whether  with  or  without  ihe 
consent  of  tbe  failing  or  insolvent  debtor.  Ban  v.  Doemian,  S90 

8.  Samt. — Where  a  firm,  engaged  in  manufacturing,  being  insolvent,  and 
for  the  purpose  of  preferring  a  creditor,  voluntarily  conveys  all  its 

firoperty  to  him,  whereby  the  business  of  such  firm  is  suspended,  the 
aborers  and  employees  lliereof  are  preferred  creditors  to  an  amount 
not  exceeding  fifty  dollars  each,  for  work  done  within  the  six  months 
preceding  such  conveyance,  and  the  creditor  sought  to  be  preferred  by 
the  conveyance  takes  the  property  subject  to  the  lieu  of  such  laborers 
and  emoloyees.  ib. 

LEA8K 
See  CoKTBA<7r,  2. 
LEGAL  DISABILITY. 
See  Uabried  Wouan,  2;  Municipal  Cobporatiok,  9. 
LICENSE. 
See  MEDICINE  AND  Si'BOEAV ;   MukicipalCobpobation,  19;  Baiit 

BOAT),  28. 

LIES. 

See  Chattei.  Mobtoaqe;    Exkcittion;    Laborers  and  Ehplovebb^ 

Mineb;  Mobtoauk;  MohicipalCobporation,  3;  Vendek'b  Lien. 

MARRIED  WOMAN. 

See  Mortoaob,  1  to  3 ;  Municipal  Cobpobation,  6  to  9. 

1.  E^oppti  in  Aiis.— Prior  to  September  19th,  1831,  when  the  Etatiitea  of 
that  year  went  into  force,  a  married  woman's  rights  in  real  estate 
could  not  be  affected  by  an  estoppel  tn  paii. 

Oily  of  ladianapolit  v.  Patlerxm,  344 

2.  Dwaiffi/iCT.— StaiB/e  of  tt'nit(a(ioi«.— Since  the  Uking  effect  of  the  stat- 
utes of  18S1  a  married  woman  has  been  under  no  legal  disability  ex- 
cepting her  from  the  operation  of  the  six  yearsBtatute  of  limitations. 

MASTER  AND  SERVANT. 
See  Labobsbs  and  ExFi^rREs ;  Neuliqeni^e,  4 ;  Railboati,  IS  to  21. 
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MEASURE  OF  DAMAQE& 

See  Dakaobs. 

MEDICINE  AND  SURGERY. 

1.  Ati  lUgiUating. —  Contlitalionidit}/. —  Lieeaae.  —  Quaiifitatioat  of  ApplUantt. 
— Special  PriviUga  and  Jmmuntites.— The  act  oi  April  llth,  18^5  (Acta 
of  1885,  p.  1B7J,  regulating  tbe  practice  (if  medicine,  surgery  and  ob- 
stetrics, rei(iiiring  n  liceniie  aaJ  preacribing  tlie  qualificutiuDs  of  per- 
sons entitled  to  receive  the  same,  vii.,  (1)  graduation  from  a  repu- 
table medical  collage,  (2)  a  continnoue  residence  and  practice  of 
medicine  in  this  dilate  fur  ten  yeiiTS  prior  to  the  taking  eftect  of  tbe 
act,  or  (3)  a  continuous  residence  and  practice  of  medicine  in  this 
State  for  three  years  prior  lo  the  taking  efi'ect  of  said  act  and  an  at- 
tendunce  upon  one  full  course  of  lectures  at  a  reputable  medical  col- 
lege, is  not  unconstitutional  as  granting  npeciaf  privilej^  and  im- 
munities to  the  citixeuE  of  this  State,  or  utiierwiee. 

Stale,  ec  rel.,  v.  Gi-een,  4SS 

2.  Sanu.  —lAeeitM  Procured  fry  Fraud. — Proceeding  by  Pro$eeutmg  AUomty 
■■fo  Annul.—  Quo  Warranto.— WhUe  the  act  of  April  llth,  mpra,  de- 
clares that  a  license  procured  by  fraud  shall  be  void,  no  provision  is 
made  for  any  judicial  proceeding  to  have  it  so  adjudged,  nor  can  the 
prosecuting  attorney  bring  an  intormation  in  tlie  nature  of  a  quo  oar- 
ranto  against  tbe  licensee  to  annul  a  license  so  obtained.  lb. 

3.  Same.— Licenae  not  a  Frandrnt. — The  right  of  a  person  to  practice  his 

Etfesaion,  under  a  license  issued  pursuant  to  a  statute  enacted  by  the 
gisluture  under  the  police  power  of  tbe  State,  is  not  a  franchise,  ii 
being  essential  to  the  cnaracler  o1  a  franchise  thai  it  should  be  a  grant 
from  tbe  sovereign  authority  of  the  iijtale.  tb. 

4.  &ni«.— Section  1145,  E.  S.  1881,  providing  that  an  information  may 

led  by  fn 
relates  to  i-enl  estate  transactions,  and  is  nut  applicable  to  lice 
issued  under  the  medicine  and  surgery  act.  lb. 

MINES. 
See  Labobebs  and  Employees,  1. 

1.  Prwriiy  of  Liera  for  Labor  and  Roi/al/y.—ConHUutimalUy  of  Stalute  Oiv- 
ing. — Section  5471,  R.  S.  1SS1,  giving  miners  and  other  persons  em- 
ployed in  and  aliout  coal  mines  a  prior  lien  on  the  mining  property 
forwork  and  labor,  and  land-owners  a  prior  lien  for  royalty,  is  not 
in  conflict  with  any  provision  of  the  Constitution  of  this  State  or  of 
the  United  States.  Il'arreii  v.  &in,  S13 

2.  Same. — Mortgage  nf  Mining  fivjpertjr. — Righlx  of  M'lrtgagee. — Salice. — The 
provisions  of  section  5471,  tvpra,  enter  into  and  became  a  part  of 
mortgages  executed  upon  coal  mining  property,  and  llie  mortgagees 
acquire  liens  subject  to  such  statutory  liens  as  may  thereafter  atltich 

■  '  ■  '  '   ''  ■  '  with  notice  that 

lb. 

MISNOMER. 

See  JiTDOMEtiT,  7,  S. 

MI3TAKK 

See  Inbitkance,  2 ;  Mdnicipal  Corpobatioh,  6. 

MORTGAGE. 

See  CsATTEL  Mortoaoe;   Inbukancb,  I ;   LABOsEBa  and  Ehflotees  ; 

Mines;  Payuekt;  Statvte  oe'  Limitations,  3,  4. 

d  ond  Wife. —  TenanU  by  Eniirelit». —  When  Mortgage  Void.  —  A 


be  prosecuted  for  the  purpose  of  annulling  any  letters-patent,  c< 

' ir  deed  issued  by  tbe  State  aDtborities,  when  obtained  by  fraud. 
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mortgage  executed  hj  a  hnsband  nnd  wife  DpoD  land  owned  by  en- 

liretien  is  void,  under  Kcction  511!).  H.  H.  1881,  if  the  wife  eieculed  it 
iiB  burety  for  Imr  husband,  but  viilid  if  the  money  ubUined  is  for  the 
benefit  of  the  joint  estate.  Barthulomea  v.  Pienon,  43ff 

2.  Jwnie. —  Forecluaurt.— Can^llatiort. —  Wlfi^t  Surrlyihip. — tVi«»-CS?mp/ain(, 
— Burden  qf  I'mu/.—U,  iii  a  suit  to  foreclose  such  »  morlgnge,  the  wife 
by  cruKS-i.*omplaint  alleges  her  suretyship  and  asks  a  cancel  I  atioa  of 
the  mor^^e,  the  burden  i»  upon  her  to  show  its  invalidity  for  the 
cause  nieniLoned.  lb. 

'6.  Hanif.~-Si>rcuil  Finding  a»  to  SurelyMp, — Where  there  b  a  finding 
merely  that  tlie  wife  signed  tjie  mortgage  to  enable  her  husband  to 
obtain  tbe  nioucy  udvauired  thereon,  and  not  to  obtain  the  money  for 
herself,  and  that  the  husband   received  tlie  money,  a  conclusion  of 

,  law  that  the  mortgage  is  void  and  should  be  cancelled  is  nut  war- 
ranted, in  tlie  absence  of  a  finding  of  the  ultimate  fact  that  the  wife 
signed  as  surety.  Jb. 

i.  Series  of  Xuta.— Defalk  in  Biyment.—  Slipuiatwn  Ihal  Whole  Debt  Beeama 
J>u«. —  Wuicer. — Where  a  mortgage  given  to  secure  notes  maturing  at 
different  times  provides  that  upon  the  failure  of  the  mortgagor  to  pay 
the  first  note  at  maturity  the  others  shall  become  due,  no  election  oa 
the  part  of  the  creditor  being  stipulated  for,  the  latter,  by  merely 
accepting  the  amount  of  the  hrst  note  after  default,  does  not  thereby 
waive  his  right  to  treat  the  whole  debt  as  due.     Moort  v.  Sargenl,  4^4 

6.  latereti  of  iturlgagee  in  iHtitiitaee  Effected  by  Muilgagoi-  on  Mortgaged  Pran- 
ita, — A  mortgagee,  merely  as  such,  boa  no  interest,  legal  or  equitable, 
in  a  policy  of  insurance  edected  by  the  mortgagor  upon  the  mort- 
gaged premises  for  his  own  benefit,  in  the  absence  of  any  covenant  or 
contract  requiring  the  latter  to  insure  for  the  benefit  of  the  former. 

A'orciyjte  A  Mm-man  Co.  V.  Oery,  5SS 

6.  iSamt. —  Coeenaal. — EquUMe  Lieu  of  Mortgagee. — Where  a  mortgagor  ha» 
covenanted  that  lie  will  keep  the  murt^taged  premises  insur^lor  the 
beneSt  of  the  mortgagee,  and  either  has  effected  or  thereafter  eflects 
insurance  in  hie  own  name,  though  without  the  mortgnRee's  knowl- 
edce,  and  without  intent  to  perform  the  agreement,  such  insurance 
will  be  treated  as  having  been  effected  under  the  agreement,  and  the 
morlgasec  wilt  have  an  equitable  lien  thereon,  lb. 

7.  •Sime. — Ptrjormanee  by  Mortgagor  of  fjorenaiti  to  Itaare. — Where  a  mort- 
gagor, who  has  covenanted  to  insure  the  mortgaged  premises  for  the 
benefit  of  the  mortgHg<^e,  hus  effected  solvent  insurance,  in  good  faith, 
in  the  name  and  to  the  acceptance  of  Ihe  latter,  to  an  amount  ade- 
quate to  secure  the  debt,  and  has  kept  the  policies  alive  until  loss 
occurs,  he  is  not  in  default,  and  will  Ih;  responsible  thereafter  only  for 
Buch  infirmities  as  existed  in  the  insurance  at  the  time  the  policies 
were  accepted,  or  such  as  may  have  resulted  from  hta  own  auheequent 
coniluot.  lb. 

8.  Fractume  of  a  Day. — The  law  will  regaril  fractions  of  a  day  when  im- 
portant in  the  settlement  of  conHicting  interests.    Qibton  v.  Keya,  5G8 

8,  Same. — Mortgages  Eie/^led  on  .Same  Day. — Pciorify.— Where  separate 
mortgages  are  executed  to  different  parties  on  tbe  same  day,  the  one 
first  executed  and  delivered  will  have  priority.  Ortin  v.  Hanna,  C3 
Ind.  408,  and  Moffiu  v.  Roche,  TO  Ind.  To,  distinguished.  lb. 

MUNICIPAL   CORPORATION. 
See  Nbglioence,  1,  2;  Railroad,  10,20;  Taxes. 

1.    CUy. — Ordinance. — Rea»tmablene»a    of. — Legislaiive   AuAorily. — An  ordi- 
■  '     '    "  ■    '  onable  which  is  expressly  authorized 

Coai'Floal  v.  City  t^  J^erwnmOe,  IS 


2.  Samt. — The  power  of  a  court  to  cleclare  a  city  ordinance  Qnreaaonalile, 
and  therefore  void,  ia  practically  restricted  to  caHeH  in  which  the  Let;- 
ialature  has  enacted  nutliing  on  liie  subject- ma  tier  uf  the  ordiuancc, 
and  where  the  same  was  passed  under  the  supposed  incidental  power 
of  tlie  corporutioQ  merely.  .  lb. 

3.  Suiiie.—Liim  on  Wal^i-Urafi.— Wharfage.— StaluU.—'VUieTe  the  commoa 
council  of  a  city  pasMii  an  ordinance  lixing  the  rate  uf  wbariage  to 
be  paid  by  buata,  etc.,  it  is  not  uiicebtiary  to  tiie  enforcement  of  a  lien 
against  u  bout  fur  delinijuent  wharfage  that  the  uniinance  should 
provide  for  such  enforcement.  When  such  delinquency  iKcuni,  the 
city  may  proceed  uodei-  the  provisions  of  section  ii'ZTT,  R.  S.  18H1, 
which  lixes  the  lien,  and  have  a  judgment  in  raa  against  the  boat 
for  the  amount  due.  Jb. 

4.  Ciiy. — Aanrjotum  ^  Flatted  Land. — Plat  by  One  Hatnag  no  Aathorily.^ 
A  city  hsH  no  juriadictiou  Co  annex,  by  a  resolution  of  its  common 
conncil,  lots  laid  off  and  platted  by  one  who  is  not  the  owner  o{  the 
land  and  who  has  do  authority  in  the  premises. 

CUy  of  ladianapolis  v.  Pattenon,  344 

5.  Same.— Hiiaiand  and  W-^e. — Mis/aie.— A  husband  can  not,  witliout  au- 
thority from  hia  wife,  plat  her  land,  and  the  fact  that  the  land  which 
he  BSDumes  to  plat  was  omitted  by  mistake  from  a  previous  piat  made 
and  acknowledged  by  her  cao  malte  no  difference.  Tb. 

6.  Same. —  Ktioppel. —  l\iMi.  —  OmoeyaTua. — Slretl  /raprooemmi. — A  wife, 
whose  land  has  been  platted  without  her  knowledge  or  consent  by  her 
husband,  it  nut  eatopped  to  disiiule  the  validity  of  the  plat,  ana  the 
Bubseijuent  anueiaiion  of  the  land  to  9  city,  by  paying  city  taxes  and 
executing  conveyances,  without  knowledge  of  the  facts,  and  in  the  be- 
lief that  such  transactions  relate  to  lots  pre vionsly  and  legally  platted 
by  her,  nor  by  a  street  improvement  of  which  she  had  no  knowledge 
and  which  was  made  at  the  expense  of  lul-owners.  lb. 

7.  Same, — MatTied  Woman. — Estoppel  ia  Pais. — Prior  to  September  19th, 
18S1,  when  the  statutes  of  that  year  went  into  force,  a  married  woman's 
rights  in  real  estate  could  not  be  affected  by  an  estoppel  inpait.     lb. 

8.  iSame. — Tllegnl  Annezalvm.^ RecoMry  nf  Tnji^.—S(atiiU  of  Limilations. — 
Where  the  plat  and  the  annexation  are  void,  taxes  assesKcd  and  col- 
lected by  the  city  are  illegal,  and  way,  there  being  no  estoppel,  be  re- 
covered back,  unless  barred  by  the  six  years  statute  of  limitations, 
which  begins  to  run  with  each  payment.  lb. 

9.  Same.— Semomt  of  Married  Wmaen'n  DiinbilUie».—Slaiute>  r^  ISS I.— Since 
the  taking  effect  of  the  statutes  of  I8BI  a  married  woman  has  been 
under  no  Tegal  disability  excepting  her  from  the  operation  of  the  six 
veam  statute  of  limitations,  and  where  the  full  period  nf  the  statute 
had  run  aRainst  causes  of  action  in  her  favor  prior  to  September  lOth, 
1881,  she  had  two  years  thereafter  within  which  to  sue,  and  no  longer. 

10.  Neqligfnfe. —  Tmm.  —  Jmjirnrpment  of  Sidevdk  b\i  Lot-Ownfr. — Ermmli'm. 
— To  a  complaint  aRiiinst  a  town  to  recovi-r  for  an  injury  sustained  by 
falling,  in  the  niebt-time,  into  an  excavation  in  asidcwnik,Bn  answer 
that  the  excavation  was  made  l>y  the  owner  of  the  aliutting  lot  in  pur- 
suance of  an  ordinance  requiring  him  to  improve  the  sidewalh,  and 
that  he  had,  when  the  work  was  left  on  the  uight  in  question,  placed 
proper  danger  signals  at  the  excavation,  which  the  plaintiff',  without 
any  fault  on   the  part  of   the  lot-owner,  had   disregarded,  is  good. 

Doolry  V.  Tman  ofSiUlirni,,  4'>t 

11.  Samt. — Danger  Si'jnaU. — Ke^ngWateh. — Only  onlinary  care  is  required 
of  a  municipal  corporation,  its  agents  and  contractora,  and  it  is  suffi- 
cient to  show  that  proper  signals  orguards  were  placed  about  an  eica- 
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va.tion  on  quitting  work,  unless  there  are  circumstances  peculittr  to 
the  particular  case  making  it  aec&isnTj  that  n  watch  be  kept,  and  if 
such  BignaU  or  guard»  are  remuved  duriog  tlie  uigbt  b;  a  wrong-doer 
there  is  nolial>ilit7.  lb. 

12.  Same. — Lialnlily  of  Tovnfor  Arlt  (f  t^operly-Omte: — Tlje  acts  of  a  prop- 
ertj-owner,  who  improves  a  sidewalk  under  an  ordinance  adopted  m 
parsuance  of  seotiun  3367,  B.  8.  1881,  are  not  the  acts  of  the  town  in 
auch  a  sense  as  to  char^  the  latter  fur  hia  negligence;  but,  in  order 
to  charge  the  corpurutiun,  evidenceof  his  negligence  must  be  supple- 
mented by  evidence  that  the  town  authorities  were  negligent,  or  that 
the  work  directed  to  be  done  was  intrinsically  dangeroas.  Jb. 

13.  Seaer, — Xtgligence. — A  mUDJcipa)  corporation  is  liable  for  negligence 
in  devising  tlie  plan  of  a  sewer  coostracted  by  it,  as  well  as  lor  neg- 
ligence in  the  manner  of  doing  the  work. 

Oily  q^  Tern  HavU  v.  Hvdnut,  5*8 

14.  Sami. — ^hlL  Rapdrtd  in  Finn  far  Sevxr. — Where  the  aiithoritiei  of  ■ 
municipal  corporation  undertake  the  work  of  constructing  a  sewer, 
or  system  of  sewers,  it  is  their  ilutv  to  use  reasonable  cans  to  procure 
the  services  of  men  skilled  in  suet  mattere  to  prepare  the  plans  for 
the  same,  and  if  there  is  a  lack  of  aucb  care,  by  reason  of  which  the 
plans  are  defective,  they  are  guilty  of  negligence,  for  which  the  cor- 
poration mast  answer  in  case  of  damage  resulting  from  such  defective 
plans.  lb. 

16.  Samt. —  When  not  LirMe  jar  Dtfeetirt  Somt. — Where,  however,  reason- 
able care  is  exercised  by  the  municipal  authorities  in  securing  the 
employment  of  fair  care  and  skill  in  the  preparation  of  plans  fur  a 
sewer,  and  ordinary  care  ia  used  to  see  that  such  skill  is  brought 
into  exercise,  then  there  is  no  negligence,  and  can  be  no  liability, 
although  when  the  plan  is  carried  into  efiect  a  defect  may  be  developed 
which  destroys  or  impairs  its  efficiency.  lb. 

16.  Same. — Ki-tdeiux.—Reamnable  Care. — VoninUtationt  WUh  £tjm-fe.— Where 
a  recovery  is  sought  for  injuries  cansed  by  a  defective  sewer,  or  by 
a  sewer  of  inadequate  size,  the  defect  or  insufficiency  being  caused 
by  a  defect  in  the  plan,  it  is  competent  for  the  municipal  corporation 
to  shoir  that  reasonable  care  wai<  exercised  in  the  employment  of  a 
coni)ietent  engineer  or  expert  to  prepare  the  plan,  and  Chat  ordinary 
care  was  used  in  seeing  to  it  that  he  exercised  skill,  and,  to  thia 
end,  evidence  of  consultation  with  experts,  so  employed,  or  of  exam- 
ination of  plans  by  councilmen,  is  competent,  though  not  in  writing. 

1  Sreef. —  LAabiiily  o/  City.  —  Stgligemx. — A'otiet — 


When 


doer,  on  account  of  which  a  passer-by  is  injured,  the  city  can  not  be 
held  liable  for  such  injury  unless  it  iias  actual  notice  of  the  obstruc- 
tion, or  the  same  has  remained  on  such  street  or  sidewalk  such  k 


18.  Sant. — Where  an  obstruction,  of  which  the  city  has  no  notice,  has  been 

E laced  on  a  street  by  a  thini  person,  and  is  permitted  to  remain  an 
our  and  three-quarters,  when  it  occasions  an  injury  to  a  passer-l^, 
the  city  is  not  guilty  of  negligence,  and  is  not  liable.  lb, 

19.  Samt. — Liabiiilyfor  AeU  of  Lieenaea. — A'ndce.^A  city  is  not  liable  for 
the  acts  of  [lersons  it  licenses  to  use  its  streets,  unless  the  thin^  author* 
ized  ia  intrinsically  dangerous,  or  the  municipal  authorities  have 
notice  of  the  negligence  of  its  licensees.  lb, 

NATIONAL  BANKS. 
See  Basxb  and  Bankinq. 


NEGLIGENCE. 
£eeDA]|AaKB,S;  Evidence,  9;  Municipal  Cohpokatioit,  10  to  IS;  Raii>> 

1.  Jfimicipai  Corporalion. — Toicn, —Slitele  and  SideieaUa. — Dt/tcU  and  Ob- 
itnKtumiiiu.—LiabUU!//o<:—\  municipal  corponition  is  required  to  ex- 
ercise vigJlHiiue  in  keeping  its  alroets  and  sidewnlka  iu  a.  reaeonablj 
«Bife  coDiTilion  fur  tmrel  b;  niglit  as  well  as  by  liay ;  but,  that  u  pave- 
ment has  becoDie  nneven,  or  tli.it  bricks  therein  t'liuy  be  dispioced  b^ 
the  action  of  the  eleulenta,  dries  not  neceosurily  involve  such  niunici- 
palitv  in  liability  i(  tlie  defect  can  be  readily  di:icoveied  and  easily 
avoided  by  (lenons  exercising  dne  care,  or  if  the  defect  be  of  eucli  a 
nature  aa  nut  uf  iloeU  to  t>e  dangerous  topentons  ao  using  tlie  walk, 

ifnm  0^  Oo^rl  V.  Eoaia,  133 

2.  Same. — Otrntribulory  Negligenee. — One  who  sees  an  obstruction  In  b  street 
or  sideiraik,  and,  knowing  its  dangerous  character,  deliberately  go«B 
into  or  upon  it  when  he  is  under  no  compulsion  t«  do  so,  or  might 
avoid  it  by  going  around,  takes  the  risk  upon  himself,  and  if  injured 
on  account  of  such  obstruction  can  not,  because  of  contributory  negli- 
gence, niBintaia  an  action  therefor.  Ih. 

Z.  SaffieitJKy  o/'  Chmptaint  Charging. — A  general  allegation  of  negligence 
in  the  performance  of,  or  in  failing  to  perform,  a  duty  which  the  law 
cafits  upon  a  defendant,  reHulling  in  injury  to  the  plaintiff,  without  big 
fault,  is  BulficieQt  to  withstand  a  demurrer. 

(Jeorge  H.  Hammond  &  Co.  v.  Sdueeitiw,  S46 

■4,  Matter  and  Servant. — DnngKrowi  iVfociiuerj.— Where  an  employer  negli- 
gently permits  an  elevator,  which  an  employee  in  the  performance  of 
his  duty  is  required  to  go  upon,  to  becume  dangerous  and  to  remain 
nnlit  for  use,  and  the  latter,  having  no  knowled^  ot  its  dangerous  con- 
dition,und  beingwithout  fault,  is  injured  while  in  the  course  of  hie 
MDpluyment  by  reason  of  Its  unsafe  condition,  the  employer  is  liable. 

6.  Wilfal  Ir^jury.— Complaint. — A  complaint  to  recover  damages  for  an 
injury  should  proceed  upon  a  detinile  theory,  either  for  a  wilful  in- 
jury or  for  one  caused  by  negligence,  and  it  will  be  judged  from  iU 
general  scope  and  tenor.  Orcgory  v.  CUreland,  etc.,  R.  R.  Co.,  SSS 

fi.  Sume.—Sufficienco  of  Complaint /or  Wilful  Injary.—K  ci)0)plaint  to  re- 
cover damages  for  a  wilful  injury  must  show  that  the  injurious  act 
was  purposely  or  intentionally  committed,  willi  the  intent  wilfully 
and  purposely  to  inflict  the  injury  complained  of.  lb. 

7.  Same.—Inienl.—Keidence.~T\wan\a.via\  intent  may  be«hown  bj  direct 
evidence,  or  it  may  be  inferred  from  conduct  which  showa  a  reckless 
disregard  of  consequences  and  a  willin^ess  to  inflict  injury,  by  pur- 
posely and  voluntarily  doing  an  act  with  knowledge  that  some  one 
IB  unconsciously  or  unavoidably  io  a  situation  to  be  injured  thereby. 

8.  Same.—  Verdia.—  When  Coari  May  Dirfet.—li  the  plaintiff's  evidence, 
with  all  the  legitimate  inferences  which  a  jury  might  reasonably  draw 
from  it,  is  insufficient  to  sustain  a  verdict  in  his  favor,  the  court  may 
direct  a  verdict  for  the  defendant  without  submitting  the  evidence  to 
the  jury.  lb, 

9.  Partly  Accidental  Oeeurreneei. — Where  an  event  takes  place  (he  real 
cause  of  which  can  not  be  trace<l,  or  is  at  least  not  apparent,  it  ordi- 
narily belongs  to  that  cla.'«s  of  occurrences  designated  as  purely  acci- 
dental, and,  there  being  no  presumption  of  negligence  in  such  cases, 
the  party  who  asserts  negligence  mn*t  show  enough  to  exclude  the 
case  frooi  the  class  mentiooed.        Wabath,  tie.,  B.  W.  Co.  v.  Loeix,  404 
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fullj  eiisaged  ia  loading  a  car  upon  its  side-traok,  the  dutj  to  k 
its  premises  in  a  reasonably  safe  condition,  and  lo  prevent  damti)(ir 
to  hini,  and  others  huving  ocuasiou  to  trunsact  busioeae  with  it,  from 
any  unseen  or  unusual  danger  of  whiuh  it  lias  knowledge,  or  by  the- 
exercise  of  reasonable  vigilance  and  sagacity  should  liav«  knowl- 
edge, lb. 

11.  ArcuUnlK  lYuaa  FitcU  UnamidjibU.—Biirdea  of  JVoo/:— The  obligation 
of  the  railroad  cinupany  dues  not  require  it  to  make  it«  dep<j(  and 
grounds  absolutely  safe,  and  where  the  circumstances  of  the  accident 
suggest,  at  Brst  blush,  that  it  'as.y  have  been  unavoidable,  notwith- 
standing ordinary  care,  the  plaintiff  charging  n^ligence  must  itbow 
tliat  the  di-fendant  has  violated  a  duty  incumbent  upon  it,  £rom  which 
the  injury  followed  in  natural  sequence.  lb. 

12,  ATiticipalion  of  Aeevi^al. — The  proper  inquiry  in  such  cases  is  not- 
whether  the  accident  might  liare  been  avoided  if  the  company  had 
anticipated  its  occurrence,  but  it  i»  wlietlier,  taking  the  circum- 
BtancoH  as  they  then  existed,  the  company  was  negligent  in  failing  to 
anticipate  and  provide  against  the  oci-urrencu  by  the  u»e  of  such 
reoBuuablc  precautions  aa  would  have  been  adopted  by  prudent  per- 

19.  Slrvelia-a  and  ApiJiancu.  — FaUure  to  Aniieipale  Aectdenl.  — When  a 
structure  or  appliance,  such  as  is  in  general  use,  and  whicti  is  not 
inherently  dangerous,  has  uniformly  answered  the  purpose  for  which 
it  was  designed  and  used,  under  every  condition  supposed  to  be  possi- 
ble in  the  business,  it  can  nut  be  said  that  a  person  has  .not  acted 
with  ordinary  prudence  if  he  fails  tu  anticipate  an  accident  whicU 
afterwards  happens  in  its  use  when  suhstantiallv  in  its  usual  condi- 
tion, lb. 

14.  Telegraph  Wiret  Over  Bailroad  Track. — Where  telegraph  wires  at  & 
railroad  station  are  stretched  over  the  track,  trains  daily  passing  un- 
der them,  the  railroad  company  is  only  bound  to  anticipate  such  coiu- 
binations  of  circumstances  and  accidents  and  injuries  therefrom  as  il 
may  reasonably  forecast  as  likely  to  happen,  taking  Into  account  its 
own  past  experience  and  the  experience  and  practice  of  others  in 
similar  situations,  together  with  what  is  inherently  probable  in  the 
condition  of  the  wires  as  they  relate  to  the  conduct  of  its  busiueas. 

lb. 
—Injury  lo  Third  Person. 

__   _ .  ._ __.„ ,  .landing  erect  upon  a  mov- 

injt  freight  car  bome  inches  higher  than  the  average.  In  passing' 
under  telegraph  wires  stretched  over  llie  track,  at  the  station,  his 
head  came  in  contact  with  a  wire,  which,  from  an  unexplained  cause, 
had  become  slackened,  thus  breaking  the  insulator  and  causing  the 
wire  lo  f.iU.  It  coiled  around  a  man  at  work  U|iun  a  Sat-car  twenty- 
five  feet  from  the  main  track,  and,  catching  npon  a  brake-hnndle  of 
the  moving  train,  drammed  him  from  the  flat-car  and  infiictrd  Injurie* 
resulting  in  his  instant  death.  The  tall  brakeioan  and  others  had 
daily  passed  under  the  wirefi  without  thought  of  contact  therewith, 
and  apprehende^l  no  danger  from  that  cause. 

Bdd,  th:it  the  accident  wiis  one  which  the  railroad  company  was  not 
bound  to  anticipate,  and  it  is  not  liable.  lb. 

16.  Jaj'y. — Prmince  of. — hftrenet  of  Negligence. — A  jury  can  not  arbitrarily 
infer  negligence,  but  the  evidence  must  affirmatively  establish  cir- 
CuniKtances  fiom  which  the  inference  fairly  arises  that  the  accident 
resulted  from  the  want  of  some  precaution  which  the  defendant  ou^ht 
to  have  taken.  lb. 
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17.  Barbed  Wire  Fence  Along  Higltviay.—LialnlUy  t^  Laad-Ovmer. —Tho 
act  of  a.  land-owner  in  erecting  upon  his  property,  and  alone  the 
line  of  a  public  highway,  a  barbed  wire  fence,  does  Dot  in  itself 
render  him  liable  to  one  who  sustains  an  injury  theretrom,  but  there 
may  be  a  liability  if  the  fence  is  constructed  and  maintained  in 
such  a  manner  as  to  constitute  negligence  an^  a  breach  of  duty 
owed  to  olliers  or  to  the  community.  Sink  r.  Onimp,  50^ 

18.  Samt.—h^ui-y  to  Animal  Wamlerinr/  Upon  Highway. —  When  Oum«r  Miiy 
Rccoitr Damapts. —  Where  an  order  has  been  made  by  the  proper  autluir- 
ities  permitting  horses  and  cattle  to  run  at  large,  a  land-owner,  who 
negligently  constructs  an<l  knowingly  maintainii  in  xuch  a  manner  att 
to  be  dangerous,  and  in  elFect  a  trap,  a  barbed  wire  fence  between  hia 
pasture-lield  and  the  iidjucent  higiiwayjls  liable  for  the  value  of  a 
horse  which,  while  feeding  along  the  highway,  is  attracted  bv  other 
horses  within  the  Held  and  by  the  growing  nT^r-n  therein,  ani[  in  at- 
tempting tu  enter  the  enclosure  becomes  tntangled  iu  the  wires  and 
is  killed.  lb. 

19.  Evidence. — fl-esump/ioji-^Segllgence  is  never  preRnmed,  and  a.  plaintiff" 

who  alleges  it  as  a  cause  of  action  must  establish  the  breach  of  duty 
which  constitutes  the  negligence  or  a  recovery  will  be  denied. 

Oi(j  of  II  arnoiD  v.  Diadap,  576 

SO.  SaUroad. — Altempl  to  Past  BeltBeen  Cora.— Personal  Ii\}ury. — CorUribtitory 
Segligence, — One  who  Httemptu  to  pass  between  the  coupled  cars  of  a 
freight  train  standing  temporarify  across  a.Btrcet,  at  a  way  station, 
and  either  knows  or  might Itniiw  by  uoing  his  natural  faculties  that 
the  train  is  likely  to  move  at  any  moment,  is  guilty  of  such  contrib- 
utory neglif^nce  as  bars  a  recovery  for  an  injury  sustained  by  the 
starting  of  the  train.  Laie  Share,  etc.,  R.  W.  Oo.  v.  Pinehin,  SOS 

21.  Same. —Hireiiii/n  of  Srakeman. —  Obviam  Danger. — The  direction  of  a 

brokeman  to  a  person  to  pass  between  (he  cars  of  a  train  standing  on 

a  highway  will  not  justify  him  in  attempting  to  do  bo,  where  the 

danger  is  obvious.  ib, 

NEW  TRIAL. 

'  See  Phactiur,  9. 

1.  Aii^ I^ghl.—B'md.—DefeeU.—  Ou.TitiK  .SJ«(We.— Defects  in  a  bond  exe- 
cuted by  a  parly  under  section  1064,  R.  S.  1881,  upon  applying  for  a 
Dew  trial  as  of  right,  are  cured  by  section  1221,  and  the  principal  and 
sureties  in  such  bond  are  bound  as  fully  as  if  it  were  in  all  respects 
according  to  the  statute  requiring  it.  Stanley  v.  Dailey,  4S9 

2.  Same. — Selling  Ande  Oi-der  Oraitting.—  Wairer  <^  Oigeelions  to  Bond. — 
The  omission  of  the  words  "  and  damages "  from  snch  a  bond  does 
not  authorize  the  setting  aside  of  the  order  granting  the  new  trial, 
on  a  motion  made  a  year  later,  nnd  in  the  absence  of  any  previous 
objection  to  the  sufficiency  of  the  bond  as  executed  and  approved. 
In  such  case  the  objection  to  the  bond,  being  technical  and  notnavinr 
been  made  at  the  pro[>er  time,  will  be  deemed  waived.  Ib. 

S.  Netcb)  Diaaniered  Evidence, — Diligmee,—A  new  trial  will  not  be  granted 
on  the  ground  of  newly  di.wovered  evidence  where,  by  the  use  of 
reasonanie  diligence,  such  evidence  might  have  been  obtained  and 
used  at  the  trial.  Altai  v.  Bontf,  JJS 

4.  Same. — Facte  Qmdituling  Diligeate  Mu*t  be  Sel  Ou/.— Mere  allegation* 
of  due  diligence  in  endeavoring  to  obtain  evidence  in  the  first  in- 
stance is  not  enough,  but  the  facts  constituting  the  diligence  used 
must  be  staled  so  the  court  may  determine  whether  it  was  sufficient. 

lb. 
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b7  a  named  raiaieter,  in  a  certain  city,  at  a  specified  time,  and  knowi 
before  tlie  trial  that  Clie  tatiimouj  <ii  such  minister  ia  importunt,  he 
can  nut,  after  the  term,  obuiu  a  new  trial  on  the  ground  of  newlj 
discovered  evidence,  unless  he  excludes  negligence  on    his   part   io 
ascertaining  the  wberealmuta  of  the  minister,  shows  that  he  moved 
promptly  to  obtain  hia  testimony,  and  that  he  could  not,  by  the  exer- 
cise of  reasonable  diligence,  procure  the  same  at  ihe  trial.  lb. 
NOTARY  PUBLIC. 
See  Chattel  Mobtoaoi,  4  to  6. 
NOTICE. 
See  Dbckdknw"  Eotatks,  1 ;  Quabamty,  1,3,  5 ;  InjujJCtiOK,  3 ;  Jubq- 
MZNT,  14;  M[NES,2i  MuHiciPAJ.  Cokpobahoh',  17  to  19;  PBottaeoKf 
NoTB,  7 1  Summons. 

NUISANCE. 

'  See  Criminal  Law,  I,  2. 

OFFICIAL  SEAL. 

See  Chattel  Mobtgaoe,  4,  6. 

OFFICE  AND  OFFICER. 

Bee  CouMTY  Clerk  ;  Cbiminal  Law,  4 ;  Tbespabb. 

1.  Oounlg  Surveyor.  —  Term  c/'  Office. — One  elected  to  the  office  of  county 
surveyor  at  the  general  election  in  November,  1884,  who,  in  accord- 
ance with  the  provisions  of  his  commission,  took  posseBaioD  of  such 
office  on  the  15th  of  the  same  month,  and  performed  the  duties  thereof 
for  the  period  of  two  yeara,  can  not  continue  to  hold  the  same  after 
his  successor   has   been  elected   and   qualified    and   makes   demand 

.    '     therefor.  Boyla  v.  SlaU,  er  rel.,  IV 

2.  Tilfe  Jo  OgUe.—  Qao  Warranla.—  GvU  Remedy.— PUading.— An  infor- 
mation in  the  nature  of  a  quo  umnanlo,  when  broueht  on  the  relation 
of  an  individual  to  establish  his  right  to  an  office,  is  regarded  in  the 
light  of  a  civil  remedy,  for  the  determination  of  a  ciril  right,  and  its 
sufEciency  is  to  be  determined  by  the  rules  applicable  to  pleadinn 

in  civil  actions.     Join  v.  State, «  rel.,  I'J3;  BarreU  v.  Slate,  ei  reL,  SJl 

3.  Sime. — Si(^ien<y  o/ /n/oiTwW ion.— The  informstion  must  contain  such 
a  plain  statement  of  the  facts  which  constitute  the  grounds  of  the  re- 
lator's claim  as  lo  make  it  afSrmiitively  appear  that  he  has  title  to  the 
office  in  controversy.  lb. 

4.  GmnlV  ConiiniMioner.— T«im  (^.—A^i^  to  O/re,  iVtrf  to  iVson.— The 
term  of  countv  cummisxiuner  applies  to  the  office,  and  not  to  the  per- 
son, and  it  enils  with  the  expiration  of  each  period  of  three  years,  re- 
gardless of  the  time  when  the  officer  commenced  service  in  the  term  to 
which  he  was  elected.  lb, 

5.  SinM.— Cim/iBiioB  m  TermK.~AA  of  ISSn.—J.  was  elected  county  com- 
missionerin  1882.  By  renson  of  the  encroach  men  ta  of  predeceesors  tha 
term  to  which  he  was  elected  expired  in  November,  1S83.  S.  was 
elected  to  tlie  same  term  in  18S4. 

Hdd,  that  under  the  act  of  March  Tth,  IKn.'^,  S..  as  the  commissioner-elect, 
was  entitled  to  take  poHse«ijion  and  serve  three  years,  and  to  the  end  of 
the  regular  terra  of  the  district.  lb. 

■6.  Same—CommiaioMT-KUft. —  Whn  it.— A  commissioner  who  received  a 
majority  of  the  votes  at  an  election  held  according  to  law  is  a  com- 
missioner-elect within  the  meaning  of  the  act  of  1886,  whether  he 
has  received  his  certificate  ot  election  or  not.  Jb. 

PARENT  AND  CHILD. 
I.   Cialodyt^Chltd.—Ei<ioppeL—Vi'hen  a  parent  places  bis  child  in  the 
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care  and  keeping  of  another,  verbally  agreeing  that  the  latter  may 

have  the  custody  of  bucL  child   during  minority,  he  b  not  thereby 
estopped  to  afterwards  reclaim  its  custiSy,  Broott  t.  Logan,  ISS 

2.  Samt.—FitTitis  (jf  Falha-.^RigU  la  Oiatady  oa  Agavml  GuarJian,— If  a 
father  ia  a  Buitabte  person  he  is  entitled  to  the  custody  of  fals  infunt 
child  as  against  its  statutory  guardian  ;  but  the  controlling  coDsider- 
ation  is  the  welfare  of  tlie  child,  and  if  a  sufficient  reason  exists 
why  the  father  should  not  hare  iin  custody,  it  will  be  giveu  to  others 
belter  fitted.  lb. 

a  Jadieato. —  Appoinimmi  af  Gtuinlian. — In  order  that  the  ap- 


Kintment  of  a  Mtatuturv  guardian  may  be  concluii 
Cher's  right  to  the  custody  of  his  cliild,  it  n      ■ 


father's  right  to  the  custody  of  his  child,  it  mml  uppear  that  he  was 
I  in  court  in  such  manner  that  the  question  of  his  fitness  must  have 

been  passed  on  in  appointing  the  guardiau.  lb. 

4.  Same. —  When  Qaettion  of  Cutiodg  Qmdiaivdy  SrUkd. — The  question  of 
the  custody  of  a  minor  child,  once  properly  and  Gnally  adjudicated, 
whether  in  habeui  coi'ptu  proceedinf^  or  otlierivise,  is  settled  for  alt 
time,  unless  there  be  an  appeal,  and  the  judgment  can  not  he  attacked 
collaterally.  Ih. 

5.  Same. — Hiibau  OarpUK. — Pmeeeding  lo  Remooe  Guardian. — In  a  proceed- 
ing by  a  futher  to  have  the  statutory  f^uardian  of  his  child  removed 
and  himHelf  appointed,  a  judgment  refusing  tn  grant  such  lelief  doea. 
not  involve  the  right  to  the  custody  of  the  child,  and  is  not  a  bar  to  a. 
proceeding  by  habeas  eorpiir.  lb. 

6.  Shnw.— fitfum  to  Wj-iL—Saffieieney  of —Where  the  return  to  the  writ  of 
habeax  em-pm  h  good  upon  one  ground  it  is  snfficient  as  against  a  gen- 
eral exception  to  it  lb, 

P.iRTIES. 

See  DBCEi>ENTa'EsrATfs,6;  Execut[oh,2i  Ihbu&ance,1;  Judoheht,  S~ 

PARTITION. 

1.    Sate  of  tUal  Ettale. — Appmniment  nf  Gmunuaumisr. —  Pltad'mg. — Allegs^ 

tions  that  a  commissioner  to  sell  real  estate  was  appointed  at  a  cei^ 

tain  term  of  court,  and  gave  bond,  which  wiis  approved  by  the  court, 

etc.,  sufficiently  shows  that  the  appointment  was  made  by  tlie  court. 

Oysexluill  V.  Sutle,  a  rei,  561 

%  8a.iiit.—Avrrme«l  thai  Moiitii  ia  Dae. — A  complaint  on  the  bond  alleging 
that  the  commissioner's  final  report  shnwed  that  he  lisi'  Id  his  hands 
a  certiiin  sum  sw  the  relator's  distributive  share  of  tlie  ,)roceoda  of  the 
sale,  whieli  had  never  been  paid  to  the  relator  by  any  one,  in  ^K>d, 
irithout  a  direct  averment  that  there  is  due  from  the  commissioner 
the  sum  mentioned.  Jb, 

8.  Sume. — Comtiiimoner  (nSrJl.  —  Viimnqi. — Pnirerln  Appnint  iSunw»ffl\— Al- 
though there  is  no  statute  expressly  prnviding  for  the  appointment  of 
a  Buc-ccssor,  in  case  of  a  vacancy,  to  a  commixhiouer  appointeil  to  sell 
land  in  partition  proceedings,  the  court  nevertheless  lm»  pmwer  to  fill 
anch  vacancy, and  to  require  a  bond  conditioned  for  the  faithful  dis- 
charge of  the  duties  ol  the  trust.  lb. 

4.  Sajne.—J)iUv  nf  Oimmisnoner  to  Iffake  Di'tnbulioii.—Bnnd.--Vnder  sec- 
tion 1204.  R.  8.  1K8I,  it  ia  the  duty  of  the  commiitsioner  or  his  suc- 
cessor to  pay  the  money  arising  from  the  sale  to  the  persons  enlilled 
thereto,  according  to  their  respective  shares,  under  the  direction  of 
the  court,  and  this  statutory  provision  becomes  a  part  of  the  l>ond  ex- 
ecuted by  him  as  fully  as  if  written  therein,  lb, 

5.  Same.—Ihyinn  Proettdx  of  Sale  lo  CIrik.—  When  no  Ikfenee  to  Action  on 
Bond.— The  fact  that  the  commissioner  paid  to  the  clerk  of  the  court 
the  proceeds  of  the  sale  and  took  his  receipt  therefor,  is  no  defence  to 
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aD  action  on  the  bond  of  such  cunimissioner  by  diutributeee,  unices 
such  payment  was  authoriied  bj  an  order  of  the  court.  Jb. 

PARTNERSHIP. 

1.  Set-Off. — Uauniti-Claim.—l'u  a  complaint  by  three  persons  claiming  to 
be  partnersj  an  answer  by  way  of  Bet-ofl'  and  counter-claim  that  the 
defendant  19  not  indebted  In  the  lirni  us  sii  L-unstituled,  but  that  bis 
bueiiicfw  dealings  bad  been  wholly  with  the  tiriu  oomyused  of  two  of 
the  plaintiffs  only,  wlio,  as  such  DHrtiient,  were  indebted  to  tiie  defend- 
ant In  a  Slim  exceeding  that  Huea  for,  and  oflering  to  set  oS'  an  equal 
sum  against  any  amount  found  due  said  two  jiTuintlBii  and  aiiking 
judgment  against  them  for  the  balance,  h  good.  liiuh  t.  Thompaon,  15S 

S.  Samt. — liepiaeatalum*  hy  One  Piuiner  thai  Another  it  not  itember  of  , 
Pino. — Une  partner,  dealing  in  the  name  of  the  tirm,  can  not  deprive 
another  member  of  ihc  firm  of  his  interest  in  tlie  purtnership  assets 
by  representations  toothers  with  whom  hedeal.q  tbat  such  person  is  not 
a  member  of  tiie  Srm,  where  the  latter  neither  authorizes  nor  knows 
of  such  statements.  .  Ih. 

3.  fihiM.—Se(-0(f.—J/u(uo/i(j.— Where  a  firm  composed  of  three  persons 
sues  to  recover  a  debt  due  to  the  firm  as  no  constituted,  the  delendnnt 
can  not  set  off  a  debt  due  from  two  of  the  partners  to  him  against 
their  proportion  of  the  debt  sued  for.  Ih. 

PAYMENT. 
See  IssuBAKCB,  2  to  4;  PaoMisaonY  Note,  1,  2. 
.ilcc(|pCanee  t^  Xolet  as  Such. — Caiteeltulion  of  ilorlaaye. — Defence. — Wliere  a 
mortgagee  receives  the  notes  of  a  third  party,  importing  a  consid- 
eration, agreeing  to  accept  them  in  payment  of  the  mortgage  debt,  such 
payment,  in  the  absence  of  fraud,  is  valid,  and  the  mortgagor  may 
maintain  an  action  for  the  cancellation  of  his  indebtedness  and  the 
mortgage  securing  it.  In  such  case,  the  defence  that  the  notes  re- 
ceived were  worthlesK,  or  that  there  was  fraud,  if  available  at  all, 
can  only  be  made  so  by  answer.  Johnton  v.  Moore,  91 

PENALTIES. 
See  Appeal  Bond. 
PERSONAL  PROPERTY. 
See  Chattel  Mobtqaoe;  Contract,  1,  5;  Saul 
PHYSICIAN. 
See  Evidence,  2 ;  Medicine  and  Suroebt. 
PLEADING. 
See  Chattel  MoRTOAaE,  1,  5,  6;    Contkact,  1,  2;  Crihimal  Law;  Dk- 
CEDENTs'  Estates,  8,  9;    Draihaqe,  3;    Estoppel;  Evidence  4,  5; 
Gravel  Road;    Injdnctios;    Insuhance,  5;     Judgment,  2,  5,  16; 
Neoligkncb,  3,  6,  6 ;   Office  and  Officer,  2,  3 ;    Practice  ;    Pbo- 

CEBDINOS  SllPPLEUENTARr  TO  EXECUTION;    QuiETTNO  TlTLE ;   RaIL- 

boai>,  13  to  15;  Kecixinizance;  Slander,  2;  Suprrme  CoiritT,  2,  3. 

1.  Action  to  Oitice(  Note  and  Mmig<ir/e.—Ifol  Keeeamry  to  File  Such  Tialru- 
menfi  mth  Compiaint. — Eihihit. — In  an  action  to  cancel  a  note  and 
mortgage,  it  is  not  neceisary  that  liuch  instruments  be  made  part  of 
the  complaint  or  filed  therewith  as  eihibils.  Johnmn  v.  Moore,  HI 

2.  Ambijaily. —  Demurrer. —  Molinn  to  Mate  CMain. — Where  a  pleading 
contains  a  statement  of  all  the  facta  e^^cntial  to  conHtituIe  a  cause 
of  action,  althoneh  in  general  and  amliigiiouB  terms,  it  is  good  on  de- 
murrer, but  may  be  made  more  t^rtain  on  motion. 

Jimt»  V.  Stale,  ex  ret,  19S 
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3,  CVaim  Af)ain»t  Coanty. — Formal  Complaiai  Not  Nteeaaty. — In  present- 
ing a  cluim  ftKBinst  a  county  for  allowance  by  the  board  of  commis- 
aioiiere,  no  formal  complaint  is  necessary ;  but  d  detailed  etatement 
of  the  items  charged  for,  irith  the  dntes  when  necesaary  to  their  identi- 
fication, is  all  that  is  required.  Board,  ae.,  v.  Werti,  S68 

4.  Ab(iteii\e>U. — Prematurt  Bringing  q/'  Action. — Praciia. — Matter  tending 
to  bIiow  that  an  action  has  been  prematurely  brought  is  only  avail- 
able by  pica  in  abatement,  and  if  pleaded  with  defences  in  bar  with- 
out veriSoalioD  may  be  stricken  out  or  held  bad  on  demurrer. 

Moore  y.  Snrjent,  4S^ 
■it.  SuppUmenlai   Oomplaini. — ■  Separate   Demurrer  UnauUwved.-^ Practice. — 
A  supplemental  complaint  constitutes  a  part  of  Che  original  com- 
plaint, and  a  separate  demurrer  to  it  will  not  lie,  and,  if  Sled,  it 
should  be  diaregiirded.  Fartw  v.  Jones,  49S 

Vi.  Same. —  When  Cumaiaiai  Stands  a^  Vnduilkngnl. — Where,  after  the  filing 
of  a  Bupplemental  complaint,  the  defendant  demurs  separately  to  it 
and  to  tbe  original  complaint,  such  demurrers  should  not  tie  enter- 
tained, and  tbe  complaint,  as  u  whole,  in  the  absence  of  further  plead- 
ings, will  etand  as  unchallenged  and  unanswered.  lb. 

7.  Each  Paragruph  t^  Coiaplaini  Mud  be  Compiele, — E^ch  paragraph  of  a 
complaint  must  be  complete  in  itself,  and  omitted  or  defective  allega- 
tions of  fact  in  one  paragraphcan  not  besupplied  or  cured  b;  reference 
f>  another  paragraph.  lb. 

8.  Damirrer. —  iVanl  r^  Facli. — Bight  to  Maintain  Sail, — A  demurrer  to  t, 
complaint  fur  tbe  alleged  insuffit^ency  of  facts  questions  both  the  suf- 
&ciency  of  the  facts  state<l  to  constitute  a  cause  of  action  and  the  right 
of  the  particular  plaintiff  to  maintain  the  suit.  lb. 

9.  B»^y. — Mutt  be  Rapomtiiie. — .-i  reply  which  does  not  respond  to  all 
the  paragraphs  of  answer  to  which  it  in  addret«ed  is  bad  on  demurrer. 

Boltta  Y.  Miller,  58i 
PRACTICE. 
■See  Bnx  OF  ExcBpnoHS ;  CotKiKAL  Law;  Deck DiariB' Est atbb,  2,  10; 
Demurrer  to  Evibbncb  ;  Gravel  Road  ;  Guaranty,  5 ;  Instruc- 
TioMBTO  Joey;  Jury;  Nbouoence,  8 ;  New  Trial;  PLEADTOa  ; 
Proceedikos  Sdpplbscbhtaby  to  EiEcrTiou;  Special  Finding; 
ScpbbmeCoort;  Trial;  Witmebs. 

1.  Motion.— Rfjection  of. — Where  a  motion  shows  on  its  face  a  right  to 
the  relief  it  asks,  it  can  not  be  rejected  on  the  motion  of  the  adveise 
party.  JiAiaon  t.  Moore,  91 

2.  SupcCTK  Oiai-t.— Appeal.— Motion  for  New  Trial— BUI  </  Exeeptvmt. — 
Where  one  of  the  causes  relied  on  in  a  motion  for  a  new  trial  is  the 
rejection  of  offered  evidence,  the  motion  must  specifically  indicate 
tbe  evidence  offered  and  excluded,  and  the  bill  of  exceptions  must 
show  that  the  evidence  offered  was  that  indicated  in  such  motion. 

Seitei  V.  Gi-aeter,  117 

3.  Pitaiing.— Evidence.  — ^tml  of  a  cross- complaint  can  not  be  made 
under  ao  answer  of  general  denial.  RtUh  v.  Thampnon,  15S 

4.  WitHcm, — Objectim  to  Qtieiition. — Slntemenl  an  lo  vhaf  Evidence  U  Expected. 
— Where  a  i]neation  is  propounded  to  a  witness,  to  which  nn  objec- 
tion is  sustained,  the  party  introducing  the  witness  must,  to  make 
lie  ruling  available  as  error,  stHte  to  the  court  what  evidence  he  ei- 
pecUi  to  elicit  by  the  answer  to  the  question. 

Vineiiinad,  etc.,  R.  W.  O,  y.  Ijutai,  SIB 

5.  lambent  AntiKr. — D'fprtiiv  Dein'in-er.^Harmlen  Error.— There  is  ao 
available  error  in  sustaining  a  defective  demurrer  to  a  bad  answer. 

Palmfr  v.  Haijcn,  SS9 
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6.  Sh-iidng  Otit  EvideiiM. — A  patty  can  not  complain  of  the  striking  out  of 
evidence,  tlie  admission  oi  wliicli  wns  not  autlioti«d  by  his  pieudiugs. 

Aluaae  Sulunud  Bank  v,  iSnnim,  iH 

7.  Coiling  Que  /or  TriaL — Culling  a,  case  fur  trial  is  an  announcemeDt  or 
declaration  by  tlie  court  thai  it  hati  been  reached  in  its  order,  and 
that  B  judiciul  eiaminatfun  uf  the  iwue»  upoD  which  the  decision  of 
the  case  depends  is  about  to  begin.  Moore  t.  Sargent,  4Si 

8.  J''indiiig  of  FacU. —  Whta  Regardtd  at  a  Gentrat  Finding, — A  finding 
made  by  tlie  court  upon  the  trial  of  a  cause,  no  matter  how  Cull  it 
may  be,  will  be  regarded  od  apjieal  ae  a  general  Ending,  unlemt  the 
record  shows  that  it  was  made  in  writing,  ut  the  n;qucBt  of  one  ur 
both  of  tlie  parties,  and  signed  by  the  judge. 

Cliiiner  y,  Toim  if  Marion,  517 
8.  Bttened  QaativM  of  Lam. — Cwaaa  for  Stv  IVuii —Alleged  errors  occur- 
ring at  the  trial  mUE^t  be  made  grounds  of  a  motion  for  a  new  trial, 
and  this  rule  applies  an  well  to  questions  of  law  reserved  under  seC' 
tioQ  630,  K.  S.  inHl,  as  to  questions  reserved  under  Che  general  rules 
of  practice  aiitinjrizi.'d  by  tlie  code.  lb. 

10.  Same.—  Qiieiiv>ni<  A^ving  on  Evidenix.—BiU  of  £i:MjMiOTH.— Where,  Un- 
der section  630,  R  S.  1881,  the  ivserved  question  of  law  arises  on 
eridence  admitted  at  the  trial,  all  the  evidence  which  has  any  bear- 
ing upon  the  reserved  question  must  be  made  part  of  the  record  by 
the  bill  of  exceptions,  to  enable  the  Supreme  Court  to  apprehend  the 
particular  question  involved.  lb, 

PREFERENCE  OF  CREDITOR. 

Bee  Bahebuptcy  \  Labobebs  and  Euplotees. 

PRESUMPTION. 

See  Chattel  Mobtgaoe,  3;  Execotors  and  AoHiNtSTBATORa,  4 ;  FBAri>- 

FLENT  Convey ASCE,  1;   Negltqence,  19;  Railkoad,  16,  17,  23; 

8rBCiAL  FwDisG,  1  [  Supreme  Court,  4. 

PRINCIPAL  AND  AGENT. 

See  Insurance,  2  to  4,  6,  7;  Railroad,  3. 

PRINCIPAL  AND  SURETY. 

See  Appeal  Bond;  Guaranty;  Ouardian  and  Ward;  Mortoaqe^ 

lto3;  Promissory  Note,  7, 8;  Recoqnika^sce;  Towsbhip  Trustee. 

PRIORITY  OF  LIES. 
Set:   Chattel    Mortgage,  10;    LABOREKa  and    Ehployees;  Minbh; 

■  MoRTOAtlE,  8,  9. 

PRIVILEGED  COMMUNICATIONS. 

Sec  Evidence,  2;  Witnesb,  1. 
PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

1.  Pleading.— Method  of  Tailing  Suj^etKy  if  Affdavil.— Motion  lo  Qiiiuh.— 
Praelice. — In  a  proceeding  supplementary  to  execution,  the  statutory 
methods  of  te^iting  the  sufficieiicy  of  the  order  and  affidavit,  viz.,  by 
demurrer,  motion  to  dismiss  or  motion  to  strike  ont,  must  be  pur- 
sued,  and  a  motion  to  quash  the  writ  and  order,  not  being  authorized 
by  the  statute,  should  be  overniled.  Hatehijixon  v.  JVnwrmmi,  SI 

2,  Same. — Ciril  Aeliim. — Amendmfnt  <f  Affidavit, — A  proceeding  supple- 
mentnrr  to  execution  is  a  civil  action,  and  the  modes  of  procedura 
and  rules  of  practice  fixed  by  the  code  in  civil  actions  are  applicable 
to  such  proceeding,  except  where  the  stiitute  on  that  subject  has  pre- 
Bcribedadiirerent  procedure  and  practice.    Where,  in  such  n  proceed- 


3.  Same. — Spxial  Finding  of  Fuel*  and  Conelumtna  ^  Laic. — Praclice.—XJui 


PEOFJTS. 

See  DA1IAOE8;  Evidence,  £ 

PROMISSORY  NOTE. 


1.  Ihibi<^MalKrloAiieti-lainPra})e.r  Pa-Koalo  fVhom  Payment  Should  be  Madt. 
— It  is  tlie  duty  uf  one  having  a  matured  ouUlanding  note,  in  whicli 
DO  specific  place  uf  payment  iii  appointed,  («  seek  out  tlie  jicrsoiiB  enti- 
tled to  re<*iTe  piiynient  and  discharge  hin  debt,  withoul  waiting  until 
those  BO  entitled  establish  their  right.  Gale  v.  Coiet),  H!^ 

2.  Same.—  Deaik  of  Bayee-^DeotdenU'  Eitala.— IiUerat.— Abalemrnt  i^.— 
i^ymffll.— Upon  the  death  of  the  payee  of  a  matured  promissory  note, 
interest  will  not  abate  thereon,  although  the  malter  ha^  the  money  set 
apart  with  which  to  pay  it,  and  although  there  is  no  administration 
on  the  estate,  the  minor  heirs  of  the  deceased  are  vithnnt  giiardianat 
and  it  is  uncertain  as  tu  whether  there  is  indehlednesB  against  the 
estate.  If  the  maker  desires  to  escape  the  payment  of  interest  he 
should  cause  letters  of  administration  to  issue,  and  pay  the  debt  to 
the  admiuistratur.  lb. 


ns,  becomes  due  at  a  epecifi 
,)arly, who,  duringhislifetii 
and  provides   that  on  tlie  death  of  such  iinrty  intereKt  shall  c 


such  latter  stipulation  will  operate  lo  relieve  the  maker  from  the 
payment  of  interest  from  the  death  of  such  party  until  the  maturity 
of  the  note,  after  which  interest  is  recoverable  at  the  atatutery  rale. 

•  4.  Endortematt. — Feawl. — Innoeent  Purekattr-  Afier  Mutaiily. — Fstopptl. — 
Where  the  holder  of  a  promissory  note  is  induced,  by  fraud  and  with- 
out consideration,  to  endorse  and  deliver  ttie  same  tu  another,  who, 
after  maturity,  endorses  it  to  an  inniM'ent  jiurchaNer  for  value  and 
without  notice,  the  latter  lake?"  title,  the  original  holder  being  estop- 
ped as  against  him  to  deny  the  title  of  the  fraudulent  endorsee. 

Moore  V.  .1/.B1IC,  149 
6.  Sel-Off  Aijaiaxl  Am^/ir. —  Efi^-/  b;/  Aiaiiftiee. — Sujkienrii  c^. — In  s  suit 
by  the  assignee,  after  maturity,  of  u  promissory  note,  it  is  a  good  re- 
ply to  an  answer  of  Het-nfT  by  the  maker  against  the  as!<ignor  that  tite 
maker  is  indebted  lo  such  aNsignor  in  a  xum  in  excess  of  that  claimed 
as  a  set-off.  JJcrter  v,  tihaabs,  -'07 

6.  Le//ai  Ineeplvm. — IMirtry  to  Pei-um  Ollirr  than  Fiii/et. — It  is  not  essen- 
tial to  the  legal  existence  of  a  prnmissor^  note  that  it  should  have 
been  delivered  to  the  person  named  tlierein  as  payee.  lb. 

7.  Swcliet.—Inquvy.—Fmvd.—  G>nti<leralioa. — If  paper  is  signed  for  a 
special  purpose  in  which  the  sureties  are  interested,  the  tact  that  it  is 
made  payable  tu  a  particular  person  may  be  sufficient  to  put  anotlier 
who  takes  it  upon  inquiry ;  and  if  to  takeitw:!l  operate  as  an  in- 
jury or  fraud  upon  the  sureties,  they  may  defend  against  it  for  want 
of  consideration.  lb. 

8.  Aeamanodiilion  Midcert. — Perrtnioa  of  Paper. — Where  n 
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dation  mi>.ker°,  hftvinn  no  interest  beyond  the  iccommodation  of  their 
prlDciiiikl,  either  in  tlie  mode  uf  miainj;  the  money  or  in  the  maoner 
in  wLiL-h  it  is  to  be  applied,  Kign  n  pmmiiiaory  note  made  payable 
lo  a  named  penion,  the  [net  that  without  their  consent  the  note  is 
delivered  tu  iinolher,witUuut  any  ulteralion,  who  advuuceit  the  money 
upoD  it,  doex  not  contjtililte  such  a  perveniion  of  the  paper  as  will 
defeat  it  in  the  handa  of  a  holder  for  Tnlue.  lb. 

"3.  Eate  ef  Inierfit. — Lrx  Jj'ici  Coniraeiui. — Where  pnimiasory  notes,  in 
which  no  interest  is  specified  or  contracted,  are  executed  snd  payable 
in  another  State,  or  at  some  specified  place  therein,  the  liability  of 
the  maker  as  to  all  matters  contruGted  fur  therein  is  governed  and 
measurediby  the  laws  in  force  in  that  t^tate.  KopeUce  y.  Koptite,  43S 
HI.  Samx. — Plater^ Pa^meiJ. — laUretl. — Daxutg^. — La  Fori. — Where,  how- 
ever, promissury  notes  are  payable  generally,  no  place  of  payment 
being  fixed,  theKcneral  ruleia  thnt  the  fcj:/ori  governs  in  the  collection 
thereof;  and  where  no  interest  has  been  provided  for  therein,  the  in- 
terest recoverable  after  a  breach  of  the  contract  is  recoverable,  if 
allowed,  Ha  duma)^;  and  where  interest  is  adjudged  as  damages 
upon  such  contracU>,  the  rale  of  intercat  will  be  governed  by  the  lav 
ol  the  place  of  suit.  lb. 

PEdSECUTINQ  ATTORNEY. 
See  AKaoMENT  of  Counsel  \  Cbiuihai,  Law,  7 ;  iNTOucAiiNa  Li^uob, 
3;  Mbdicime  and  t^irtuiEBV,  2  to  4. 
PROSTITUTE. 
See  Cbiminal  Law,  6. 
QUIETINU  TITLE. 
See  Execution,  2. 
Complaint.— Retief  of  Differml  C/iaracier.—A   complaint   lo  quiet  title  to 
land,  upon  a  specific   claim  of  absolute  ownership,  does  not  entitle 
the  plaintiS'  to  relief  of  an  entirely  different  character. 

Johruon  V.  JUumw,  154 

QUO  WARRANTO. 

See  Medicine  and  ScBOEity,  2  to  4 ;  Office  and  Offices,  2,  3. 

RAILROAD. 

See  CoMTBACT,  4 ;   NEaLWEScK,  9  to  16,  20,  21. 

1.  Iftgligeaa. — CSirrier. — Butenger  Talcing  Wrong  Train  by  Mulait. — Where 
a  person  has  bought  a  ticket  over  a  railroad,  and  by  mistake  takss 

Eassage  on  the  wrong  train,  he  is  a  passenger  so  far  as  to  entitle 
im  to  protection  against  the  Degltgence  of  the  company. 

Cintinnali,  etc.,  R.  R.  Oo.  v.  Gwyw,  ftf 

2.  Same.^Dirrftiatu  4  Ooadvaor  to  Pasgaiger, — VotttrAulon/  Negtigtmx.-^ 
Where  the  directions  of  the  conductor  of  a  passenger  train  are  within 
the  scope  of  his  authority,  and  obedience  to  them  will  not  expose  a 
passenger  to  known  or  apparent  danger  which  a  prudent  man  would 
not  incut,  obedience  by  the  passenger  ia  not  contributory  negligence, 
although  it  may  result  in  bringing  injnrj  upon  him.  lb. 

3.  Same. —  Principal  and  Ai)ent. — Aul/iorili/  of  Oondiuiar. — When  Tmnk' 
Bowd. — RetpuiaibUitg  of  Carrier  for  Ad  of  Agent. — Where  a  passenger 
enters  a  wrong  train  through  a  miatahe  of  his  own,  the  authority  of 
the  conductor  as  the  repreHentntive  of  the  carrier  terminates  when 
a  safe  alighting  place  is  provided,  and  the  passenger  has  voluntarily 
left  the  train  in  safety.  _  In  such  c.-ise  the  carrier  is  not  responsible 
for  any  advice  or  directions  given  by  a  conductor  to  the  passenger 
After  he  has  left  the  tniin,  ,tnd  is  not  liable  for  any  injury  received 
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by  him  while  acting  upon  sucli  directions  or  advice,  however  errone- 
ous, n^ligent  or  misleading  llie  satue  oiuy^have  been.  lb. 

4.  Pricate  Orottingi. — Land-Oumer  Bequired  to  A'eep  Galea  Cloxd, — Slatute.  — 
Neglijmee.—VadeT  tlie  provisions  of  the  acl  of  April  Sth,  1885,  the 
land-owner  for  whose  benefit  a  priviLte  farm  crossing  is  maintained  is 
required  to  keep  the  gates  thereto  closed,  and  the  railroad  company  is 
exonerated  from  lialiility  for  damages  reBulling  from  his  failure  ao 
to  do, except  where  the  injury  or  killing  of  animals  is  caused  by  the 
negligence  of  its  servaQts.  I^ngi/hxmia  Company  v.  SpauIdiTxg,  47 

5.  iSame. — Qitile-Guardt  and  Croa-Fence»  al  l-^-iaUe  CioKiTigtnol  Reguirtd. — 
A  railroad  company  is  not  required  to  construct  or  maintain  cattle- 
guards  or  cross-fences  at  a  privnte  farm  crossing.  16, 

■e.  yegiigr!7M.—Bi^ltt  of  PtMie  U  Vie  i^  Track  Laid  in  Sired,— IVnpoM.— 
Where  a  raUroad  track  is  laid  in  a  public  street,  the  rights  of  the  pub- 
lic and  the  railroad  company  respectiug  the  use  thereof  are  mutual,. 
though  those  of  the  latter  are  paramount,  A  person  is  not  a  tres- 
passer who  walka  along  such  track,  and  if  iu  so  doing  hia  foot  be- 
comes fastened  in  an  opening  which  exists  by  reason  of  the  negligent 
construction  of  the  track,  and  lie  is  run  upon  by  a  train  of  the  rail- 
road company,  which  is  negligently  managed,  he  belnn;  without  fault, 
the  railroad  company  is  lial>le  for  liie  injuries  sutitained. 

Louamlk,  tic,  B.  IT.  Co.  v.  I^ilLipi,  59 

7.  Prirale  Farm  Oroaiagt. — RaUroad  Company  not  LiabU  for  Injuria  lo 
jinimo/g  Going  Upon  Trad  oJ  Such  Points. — Slatuie. — Under  the  acts  of 
April  8th  and  13th,  ise5,  a  railroad  company  is  not  liable,  in  the 
absence  of  negligence,  /or  the  injury  or  killing  of  animals  going 
upon  its  track  tlinuigh  galea  ut  private  farm  crossings,  whether  Huch 
crossings  were  connlrucled  prior  to  those  acts,  or  under  the  power 
given  by  the  hrat  section  of  the  act  of  April  8th,  or  since  the  passage 
of  those  acts.  Hunt  v.  Lake  Shore,  tie.,  R.  W.  Co.,  6'3 

8.  Slaltiie.—Cnn>iiiiuiinnal  Ijiib.— Fifth  Se^Him  of Aeto/ April  ISlh,  ISSS,  Con- 
(tifufioTuii.— The  6th  aecllon  of  the  actof  A^iril  13th,  1885,  which  pro- 
vides fur  the  fencing  of  rights  of  way  by  railroad  companies,  the  cou- 
etruction  of  caltle-giiardEi,  etc.,  is  valid  and  constitutional,  being  suffi- 
ciently connected  with  the  subject  ns  expressed  in  the  title.  lb. 

«.  Fencing  Right  ^  Way.— Act  of  Aprli  ISlk,  ISSS,  Did  not  lUpeai  Prior 
SliUTile.—Ltabaily  for  Animalt  Killed.— Tho  act  of  April  13th,  1885 
(Acta  1885,  p.  224],  relating  to  the  fencing  of  railroad  rights  of  way, 
did  not  repeal  bv  impliculion  the  prior  act  on  the  same  subject  (R.  8. 
1881,  neclion  40-25,  el  Kq.),  and  for  a  failure  to  fence  at  all  places  re- 
quired by  the  prior  statute,  railroad  companies  are  liable  as  previously, 
except  BO  far  as  farm  crossings  and  gates  are  concerned. 

Jeffersonvilte,  etc.,  R.  R.Co.Y.  Dunlap,  93 
Fenneyivania  Co.  v.  MeQaiy,  3£t 

10.  Sun*. — Joint  and  Seoer<d  Lxabililv  of  Ovmei'  and  Laisee.-~Ineotjiorvted 
Tountt.  — Flailed  Portima.— Procedure. — The  prior  slatute  not  being  re- 
pealed, the  corporation  owning  a  railroad,  and  its  les.iee,  etc.,  are 
jointly  and  severally  liable  for  the  kilting  of  animals  upon  the  track 
thereof  within  such  portions  of  an  incorporated  town  as  are  laid  out 
and  platted,  if  the  nght  of  way  conid  have  been  fenced  at  the  place 
of  killing,  and  the  manner  of  commencing  and  prosecuting  actions 
and  of  collecting  judgments  is  the  same  as  formerly.  lb. 

11.  Some.— Injury  Miietbt  Done  by  Cam  or  Enr/itift.—Vnder  the  act  of  April 
13th,  1885,  as  well  as  under  the  prior  net.  milroad  c(impaiiie«  are  not 
liable  for  the  injury  or  killing  of  animals  unless  injured  or  killed  by 
the  cars  or  engines.  lb, 

12.  Right  (^  Way.— lAabilily  /or   Kitting  Animah  Tnmed  into.  —  Fence.— 
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iViroW  Gait— Where  e 

of  way  of  a  railroud  cu 

commodation,  i  t        r  ■  .    --   o 

the  right  of  wsj',  betweeu  which  and  tlie  latter  there  ia  no  fence,  ho 
can  Dot  recover  their  value  if  killed. 

Fori  Waynt,  tie.,  B.  M.  Co.  y.  Woodmrd,  IIS 

13.  Wronj/W  Apjiroprlation  of  Land. — Aijrannaii  of  Ihrliai. — Daiaaget. — Com- 
plainl. — Ptniiiix. — In  an  action  against  a  railroad  company  for  the 
wrongful  approprifltion  of  lund,  an  agreement  by  the  parlieti  thereto, 
made  in  open  iKiurt,fixing  the  amount  of  da  mages  which  IheplaintilT  is 
entitled  to  recover,  if  he  has  u  cause  of  action,  will  he  enforced  ;  and 
in  HUch  case,  if  siinie  part  oC  the  cuuse  of  action  averred  is  good  and 
unanswered,  the  plaintiff  is  entitled  to  recover  vhe  stipulated  dam- 
ages. Bioomjield  R.  R.  Co.  v.  Gi-ace,  128 

14.  &IIK. —  FUodirig, —  Dtfena. — Adnption  by  Saiiroad  Company  of  AeU  of 
Oonlractar  or  Beteiver, — Where,  in  such  a  proceeding,  the  complaint 
ahoWB  a  wrongful  appropriation  of  the  plaintiB''B  land,  an  answer 
that  the  appropriation  was  made  by  a  contractor  of  the  railroad  com- 
pany, or  by  the  receiver  of  such  contractor,  is  bad  on  demurrer.  If 
the  railroad  cuiupany  adopla  the  acts  of  its  contractor  and  the  re- 
ceiver, in  uppropriBting  the  land,it  must  pay  a  just  compeDsation.  lb. 

15.  Same. — Defenee. — Anmier.^ Former  Adjiulieatum. — In  BUch  an  action,  an 
answer  which  attempla  to  set  up  the  defence  of  former  adjudica- 
tion, by  averments  that  in  a  former  suit  againsi  an  insolvent  construc- 
tion company,  concerning  funds  in  the  nacds  of  the  officers  of  the 
court,  ur  which  might  come  into  their  hands,  upon  wiiich  partiea  utlier 
than  the  plaintiff  had  claims,  the  plaintiff  might  have  litigated  hl» 
claim,  but  which  does  not  show  that  he  faod  notice  of  tlie  pendencr 
of  such  proceeding,  or  was  a  party  thereto,  ia  insu^cient  lb. 

16.  NegligeBC^ — I^eaumplion  that  Men  aiU  Aei  Reaamably, —  ExiraordiiiaTy 
Goiiditums. — Persons  in  control  of  railroad  trains  have  a  right  to  pre- 
sume that  men  of  eiperieoee  will  act  reasonably  in  all  given  contin- 
gencies. They  are  not  bound  to  anticipate  and  provide  against  ex- 
traordinary, unusual  and  improbable  conditions,  which  involve  inat- 
tention on  the  part  of  others,  and  their  duty  to  persons  tlius  situate 
only  betrins  when  they  have  good  reason  to  suppose  that  they  are 
nnconsciuusly  in  peril  or  disabled  from  avoiding  it. 

Cinemnati,  dc,  ft.  W.  Co.  V.  Long,  168 

17.  Same. — Presionplion  Ikni  Menieili  iMire  Trad:. — A  watchman  or  lookont 
on  a  train,  moving  slowly,  witli  bell  ringing,  may  presume,  when  he 
sees  a  man  walking  soberly  on  or  near  the  track,  that  the  latter  has 
observed  the  train,  if  hy  the  exercise  of  care  he  could  liave  observed 
it,  and,  unleaK  something  indicates  ihe  contrary,  that  Jie  will  Elep 
aside  so  as  to  avoid  Injury.  lb. 

18.  Samt.—  Tradm  Ifterf  by  ■Sriiral  Railfoadt.—Liobilily  to  Sfrronto  o/  Other 
Ownpnnira.— The  employees  of  a  railroad  company,  whose  track  con- 
nee tN  with  union  tracks  belonging  li>  a  distinct  corporation,  which 
are  used  for  switching  and  other  local  purpaies  by  the  several  rail- 
roads centering  in  the  city  where  they  are  laid,  may  assume  that  the 
servants  of  other  companies,  who  are  discharging  duties  upon  the 
tracks  and  grounds  of  the  union  company,  will  observe  a  degree  of 
care  commensurate  with  the  known  perils  of  the  situation  and  the 
duties  required  of  them.  /(. 

19.  Same. — Swilehman. — Injury  WhUe  DiteKarging  Dvty. — Care  Reqttiredaf. — 
A  railroad  company  using  one  of  the  union  tracks  is  not  liable  for 
an  injury  to  a  switchman  employed  by  another  company,  sustained  by 
beingstruck  by  aslowly  backing  train,  with  bell  ringing,  while  walking 
upon  or  near  such  track  to  reach  a  switch  standard  to  be  operated  by 
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him,  where,  by  the  exercise  of  the  same  degree  of  Tigilanco  for  his 

own  safety  as  would  be  required  of  a  Iraveller  or  other  person  right- 
full;  at  the  aame  jilace,  be  could  huve  avuided  the  iiijin7.  lb. 

■20.  Same. — Bucking  Train. — CUij  Ordinance  Ecquirini/  Waiahmiin  on. — Failure 
to  Gtne  tVamiag.—A.  cttj'  ordinance,  requiring  awatchman  to  be  sta- 
liooed  on  the  rear  end  of  trains  running  backward  through  the  city, 
in  order  to  avoid  accidente,  does  not  require  the  WHtchmaii  to  stop 
the  train  or  sound  a  warning  when  he  baa  reaaon  to  believB  thatjhe 
person  in  the  waj  of  the  train  can  and  does  see  it  approaching,  and 
is  in  a  situation  to  avoid  danger  by  the  exercise  of  his  own  volition ; 
aod  the  failure  of  the  watchman  to  so  act  under  anch  c  ire  urns  Lunces 
does  not  charge  the  conipanv  with  negligence.  lb, 

21.  Same.-^Abeorbing  Doty, — ContriinUory  A'ejiigence.— In  thesbeeoceof  any 
special  circumstances,  an  experienced  switchman,  who  is  proceeding 
with  hia  custumHry  duties  between  two  tracks,  where  the  observance 
of  care  will  enable  him  to  perform  such  duties  in  safety,  can  Dot  be 
said  to  he  so  absorbed  in  his  duty  as  to  exempt  him  from  the  necea- 
sity  of  exercising  ('are  for  his  own  safety,  and  his  failure  to  do  so  con- 
stitutes contributory  negligence.  lb. 

32.  Negiigenee. — BaUroad. — Treapatter, — No  action  will  lie  against  a  rail- 
road company  for  causing  the  death  of  a  trespasser  upon  its  track  un- 
less the  act  of  its  employees  was  wilful. 

Falmer  v.  Chicago,  etc.,  R.  R.  Co.,  S50 

23.  •  iVoumpfutn  thai  Persm  triU  Leace  Track. — An  engineer  of  a  moving 

train  baa  a  right  Co  presume,  until  the  last  moment,  that  a  person 
wallcing  on  the  railroad  track  will  leave  it  in  time  to  avertdanger.    lb. 

24.  WiJfuintsa.—Con»tnuUi>K  IrUfot  to  Indict  Infiiry.—To  constitute  wil/ul- 

ness,  in  a  legal  sense,  it  is  not  necessary  that  tbere  should  be  a  formed 
and  direct  intention  to  kill  or  wound  any  particular  person;  bnt 
the  intent  may  be  a  constructive  or  an  implied  one,  /(. 

25.  Same.— fleeWesi  Dinrtyard  of  C™«oueiiee«.  —A  reckless  disregard  of  eofi- 
sequcDces  may  be  ho  great  as  to  imply  a  willingness  to  inflict  an  in- 
iurv  and  as  to  entitle  a  trespasser  to  recover,  although  there  is  no 
actual  intent  to  harm  him.  Ih. 

26.  SatoK.—PrrKny  UnconKimaly  in  Pail—Duly  to  Stop  Train.— II  two  men 
are  seen  on  the  track  in  front  of  a  train,  one  risking  his  own  safety 
in  an  elTort  to  signal  the  foremost  man  to  leave  the  trnck,  the  en- 
gineer is  guilty  of  a  wilful  wrong  if,  seeing  the  sitcnuis,  he  fails  to 
use  ordinary  care  Co  stop  the  train  ;  but  it  is  otherwise  if  he  does  not 
see  the  signals.  Jb. 

■27.   Same. — Rale  of  Spetd, —  When  Not  .V'lterial. — As  applicable  to  an  injury 
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28.  U$e  o/ Tiiiek  by  PaUie. —  Licenae. — Wliere  a  railroad  company,  either 
expressly  or  by  clear  implication,  licenses  the  public  to  use  its  track 
in  a  city,  town  or  village,  it  can  not  treat  one  who  avails  himself  of 
the  license  as  a  trespasser.  lb. 

39.   Fiuienger.—RighitobtDiKhargedat  Depot, — LiabiJiti/ of  Carrier  for  J^ed- 

ing  ai  Another   Place. — A  passenger  has  a  right  to  be  discharged  at 

the  regnlar  depot  of  the  carrier,  and  If  ejected  at  another  place  the 

carrier  is  liable.  While  Water  E.  R.  Co.  v.  Butler,  598 

REAL  ESTATE. 

See  Appeal  Bond;  Decedents'  EsTATna,  6,  7;  Deed;  Execution:  Ex- 
D  Adhimstratobs;  Fravdulekt  Conveyance  ;  Mab- 


REAL  ESTATE,  ACTIOS  TO  RECOVER. 
Hee  AppeaIj  Boni>.  ' 

RECEIVER. 

See  Railroad,  14. 
RECOGNIZANCE. 

1.  Forfeitare. — Aclion  on.~Voinplaiiil.~PUuding.—A  complaint  in  an  »c- 
tiun  U11  a  forfeiluti  rvooKnizance,  whicli  alleges  that  the  recogniiance 
WOK  adjudgoil  by  the  court  to  be  forfeited,  and  tlie  forfeiture  dul;  en- 
ttrretl  of  record,  is  sufHi-ient  witbuiit  an  additional  averment  that  the 
Hiiret}-  wan  called  and  rt^quired  to  bring  in  the  body  of  his  princi- 
pal. Btibaeh  v.  Stale,  107 

2.  Foi/eilure  May  be  Adjudged  on  later  Dan  "f  1'erm  than  AaiwB  tn  Eeeog- 
naanix. — /Wii«.— Where  a  recogniianoe  ia  conditioned  that  the 
principal  Hball  ap|>ear  on  the  Srst  day  of  the  next  term  of  the 
circuit  court,  and  abide  the  ordcni  of  court  therein,  and  where  th« 
cause  ia  continued  and  uet  down  fur  trial  at  a  subsequent  da?  in  the 
term,  the  court  may,  on  Kuch  latter  day,  legally  odiudge  the  for- 
feiture of  such  recognisance,  as  tc  both  principal  and  surety,  npon 
the  failure  of  the  former  to  appear  and  answer.  lb. 

3.  Aclina  on. — Defence, —Alleralinn  of  hdKimfit.^In  an  action  Upon 
a  forfeiied  recognitance,  an  answer  which  aven  that  the  indict- 
ment against  the  principal  therein  was  returned  in  January, 
1HS7;  that  such  indictment  charged  him  with  the  comniiesion  of  a 
felony  in  Decenibcr,  18H7 ;  thnl  alter  a  plea  of  not  gnilty  thereto,  the 
same,  without  the  knowledge  of  either  principal  or  surely,  waa  changed 
and  altered  by  the  prosecuting  attorney  by  the  erasure  of  the  figure  7 
in  the  year  iSS7,  so  as  to  make  the  same  read  "1SS6,"  is  bad  on 
demurver.  Such  alteration  wouldnut  affect  the  validity  of  the  indict- 
ment, nor  vitiate  the  warrant  issued  thereon  or  the  recognizance  exe- 
cuted by  the  prisoner  lb, 

i.  Same. — Eriden(x,—lit  an  action  on  a  forfeiled  recogniiance,  where,  in 
the  original  proceeilinE,  a  W)Ue  prottqui  had  been  entered  to  the  indict- 
ment, and  the  prosecuting  attorney  had  been  ordered  by  the  court  to 
prepare  and  file  an  information  against  the  defendant,  charging  him 
with  the  offence  described  in  the  indictment,  the  afiidavit  and  in- 
formation so  prepared  are  competent  evidence.  lb. 
6.   Secord.—  CMaleml  All'irl;.  —  Compl<inl, — A  record  can  not  be  impeacbe4 
collaterally  by  the  allegation  of  mattcrK  dihom  the  same,  unless  the 
complaint  states  what  is  shown  by  the  record  in  relation  to  such  mat- 
ters, lb. 
RECORDTNR  WRITTEN  INSTRUMENT. 
See  Chattel  MoHiviAtfE,  2,  4,  6. 
REMEDIES. 
See  JcDOKENT,  11 ;  Office  and  Officer,  2, 
REPEAL  OP  STATUTE. 
SeeCoBOKEB's  lN<iCB8T,  4 ;  CRtHtNAL  Law,  3 ;  Railboad,  9;  Statutb,  2, 3. 
RES  ADJUDICATA. 
Bee  Judgment,  5,  6,  16;  Parent  and  Child,  3  to  6;  Raii.boai>,  15. 


RULE  OF  COURT. 

See  Change  of  Venue  ;  Supreme  CkiDKX,  7. 

SALE. 

jiORS  AND  Administratomb;    Injcmction,  ],  3;    Paetitiow; 
Sheriff's  Sale;   Trust;  Vendue's  Lies;  Will. 

1 .  ContTacl.—Saie  o/'  MaeKine.— Warranty.— Ri^ihl  of  Bayer  to  Rjat.~A  con- 
tract for  the  sule  of  u  machine  which  pruviiles  that- if  aiich  macliine 
falU,  upon  a  fair  trial,  to  do  good  worlc  and  give  oatisfattiun  the  seller 
vill  take  it  buck  and  the  buyer  shall  pay  nothing,  does  not  give  the 
latter  the  riglit  to  arbitrarily  reject  it,  merely  because  he  is  not  aatis' 
fied  with  it;  but  it  must  itppeur  thnt  it  fuilii  to  give  a ^ttis Faction  on 
account  of  detects  and  a  failure  to  do  gnud  work.     May  v.  Hootsr,  455 

2.  JUtrdumliae. — Order  Given  to  One  and  Filled  by  Anolher. — Where  pwd* 
ordered  of  one  person  arc  supplied  by  another,  the  appropriation 
thereof  by  the  purchaser,  after  notice  thnt  they  aresu  supplied,  makes 
him  liable,  ua  lie  thereby  ratifies  the  transaction,  and  the  ratification 
relates  back  and  rIvhs  tlie  order  the  same  effect  as  if  it  had  been 
originally  given  to  the  person  tilling  it.  Samtt  v,  Skoemaker,  51S 

SET-OFF. 
8ee  Partnership;  Promissory  Note,  5. 
Jlfufiuiftf^.— Mutuality  is  essential  to  the  validity  of  a  set-off,  except  where 
it  is  necessary  to  allow  the  set-off  in  order  to  prevent  irremediable  in- 
justice. Rvxh  v.  Thampcim,  168 

SHERIFFS  SALE. 
See  Execution. 
.1.    Upon  Writ  ImproMenlly  Jesued.— 5a&  not  Void. — A  sale  of  real  estate- 
under  an  alias  writ  is  not  void  because  the  writ  was  improvidently 
issued,  witlioutan  order  from  the  judgment  plaintiff. 

Johnnm  v.  J/urvoy,  134 

2.   Same. — Irregulariiy. — Not  AwiUxhle  In  Jvd'jraenI  Vrediloi-  to  Defeat  Can- 

mmmaled  Sale, — One  who  claims   in    the  character   of   a   judgment 

creditor  cnn   not   avail  himself  of  a  mere   irregularity  to  defeat  a 

cousummaled  sale.  lb. 

SLANDER. 

1.  fPordnnol  AetionabU  Per  S;.— The  words  "I  know  all  about  that  case; 
while  she  way  out  there  claiming  to  be  the  wife  of  Cieorge  W.  Funk, 
she  was  back  here  claiming  to  be  my  wife,"  do  nut  Impute  a  want  of 
chastity  and  are  not  actionable  per  Jis.  Funk  v.  Beroly,  I!l<i 

2.  Siimt. — Jtutificntion. — Iiaufirient  v(njniBj\— An  answer  by  the  publisher 
of  libellous  words  Chat  he  heard  them  from  another,  and  tltat  it  is  true 
that  he  did  bear  them,  \*  not  a  justification;  but  toc(in)=t'.tntc  a  jui^Ii- 
ficntjon  it  miLut  he  avermt  that  the  plaintiff  was  guilty  of  the  wnmg 
or  crime  imputed  by  the  words  used.  lb. 

SPECIAL  FINDISG, 

See  IssTRrcTioHS  to  Jury,  2;  Mortgage,  3;  Praih'ice,  8;  Pkoceed- 

iNoe  Sl-pplementaryto  Execution,  3. 

1.  SUence  aa  to  Material  Faf-ln. — /VCTUmjrfion.— Where  the  special  finding 
is  silent  in  respect  to  certain  material  fads,  it  will  be  presumed 
that  they  were  found  against  the  party  upon  whom  the  burden  of  prov- 
ing them  rented.  Meeiir  v.  Shank»,  SO? 

2.  Ezaptioa  Co  Condutiont  of  Lav>.  —Admiixion  at  to  FaeU. — An  exception 
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merely  to  the  concluaions  of  law  upon  &  special  finding  of  faclE  ad- 
mits Ihat  the  facts  have  been  correctly  fuuiid.         Weartn  y.Sohti,S13 

3.  SlalemtiUa<^Emdtiux.—Surpiuaaoe,—StttteaieDtaot«videntieiaiepwM 
finding  of  facts  will  be  treatea  as  surplaeaRe,  and  diEregarded. 

fiartAotontoB  t.  PierKm,  430- 

SPECIKIC  PEMXIRMASCE. 

See  VENUEt'a  LlEK. 

STATUTE. 

J^e  Cokonbb's  ImjuEsT,  4;  Draimaue,  1 ;  ExecvToxe  and  Adxinistba- 

TOSS,   3,   4;    FBAnDDLBNT   CoNVEYAKCBi    iNHTBUCTrONS  TO  JuBV,  1; 

Ihsurahce,  6,  7  \  Mbsicinb  and  Suboxryi  MiHsa;  New  Tsiai,  1; 
Otpux  ahd  Officeb,  5,  6;  Pabtttion,  4;  Pkactice,  9,  10;  RaIl- 
BOAD,  4,  7  to  11 ;  Statute  or  Likitatjowb;  Towmship  Trustee,  1; 
Wrrsisa,  1. 

1.  Conatnietion  of. — In  the  construction  of  stRtut«a  the  iotenlion  of  the 
L^ialaliire  unisl  govern,  and,  in  ascertaining  that,  the  courU  will 
look  to  the  letter  of  the  statute,  to  (he  statute  as  a  whole,  to  the  cir* 
cumstances  under  which  it  wait  enacted,  to  the  old  law,  if  anv,  to  the 
mischief  intended  to  be  remedied,  and  all  like  matters,  and  will,  as 
far  as  practicable,  make  such  application  of  the  provlsione  of  the  stat- 
ute as  will  best  promote  the  object  of  its  enactment. 

Hual  V.  Xofa  Store,  etc.,  R.  W.  Co.,  69 

2.  lUpeat  by  latpiieation, — Repeals  by  implication  are  not  favored,  but  if  a 
portion  of  a  later  Btatiite  will  be  destroyed  by  continuing  any  of  the 

Srovisiona  of  a  prior  one  in  force,  the  latter,  to  that  extent,  will  be 
ecuicd  re[>ealed,  notwithstanding  a  declaration  in  the  later  act  that 
the  prior  one  shall  remain  in  force. 

Jeffertanviite,  etc,  R.  R.  Co.  v.  Danlap,  93 
a  Too  Acli  Upon  Same  StJgeet.—  When  Repeal  not  /mpiierf.— Wliere  two 
acts  relate  to  the  same  subject,  both  are  to  be  given  effect  if  possible, 
and  the  prior  one  will  not  be  deemed  repealed  by  implication  unless 
the  later  covert  (he  whole  nubject-matler  embraced  Iherein,  adds  new 
provisions  and  imposes  different  or  additional  penalties. 

aMe  r.  Wdli,  SS7 

4.  ConilnuUion. — To  ascertain  the  intention  of  the  legislature  in  enacting 
anv  section  of  an  act.  nil  of  the  sections  and  provisions  of  the  act 

"'  "        in  case  of  doubt  it  is  proper  to  look  to 

itay  7.  Honvtr,  4S5 
STATUTE  CONSTRUED. 
See  BiLi,  OP  Excbptiosb,  3,  5 ;    Coboneb's  Iwhubst,  I ;  Crthikal  Law, 
"■''""  '  "  ■       1, 10 ;  JuBY,  1 ;  Laborers  ahb 

STATUTE  OF  LIMITATIONS. 
Sea  Decedbnts'  Estates,  2  to  4 ;  Married  Woman,  2;  Municipal  Cor- 


I,  8,  9. 

1.  SatUfaeliim  iff  JWipiint.— The  six  vears  statute  of  limitations  is  no 
defence  to  a  suit  to  obtain  the  satisfuclioo  of  record  of  a  iudgmetiU 

/Wmer  V.  Haytt,  SS9 

2.  I^nmiaory  NoU. —  Parlial  Paymenl  by  One  Joint  Maker. —  Effect  <u  to 
Others. — A  payment  upon  a  promissory  note  by  one  joint  and  i«veral 
matter  will  not  defeat  the  operation  of  the  stntnte  of  limitations  as 
to  any  other  maker,  nor  deprive  the  latter  of  his  right  to  avail  him- 
self  of  the  statute  as  a  defence.  BotlUa  v.  Miller,  SSi 

Z.  Same. — Morlga^e. —  Noit-Besidenee. —  Imoh^tey. — Wbeie,   in  bd   action 
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upon  a  not«  &nd  mortgage,  one  of  four  Joint  and  sereral  makers  an- 
Bwers  the  tirentj  yeam  statute  of  limitationi,  a  reply  aileging  the 
death  and  insolvency  of  two,  aud  a  partial  payment  bj  tlie  tbird 
prior  to  the  running  of  tiie  statute,  alter  which  the  latter  had  left 
the  State,  and  etill  continued  to  be  a  non-resident,  is  bad.  lb, 

4.  Same.—Dd)t  not  Barred,  Morlga^  not  Barred. — A  payment  upon  a  not« 
secured  by  mortgage,  if  aiimcient  to  take  the  note  out  of  the  opera- 
tion of  the  statute  of  limitations,  will  have  a  like  effect  upon  the 
mortage  ;  and,  so  long  as  any  part  of  the  debt  remains  unpaid  and 
not  barred,  the  lien  of  the  mortgage  continues  unimpaired.  Ik, 

STOCK  AND  STOCEHOLDBEa 
See  Banks  and  Bankino. 
8TEEBTS  AND  SIDEWALKa 
See  MuKiciPAi,  Corporation  ;  Nbglioehce,!,  2;  Railboad,  6. 
STRUCK  JURY. 
See  Jury. 
SUMMONS. 
See  JvDOUEtn,  10,  12. 
Againtt  Ibtfntkip  7Vu«(««. —  Will  Not  Auiliorue  Jvdgtnatt  Agatntt  TtwiuAtp. — 
A  summons  against  the  trustee  of  a  township  will  not  support  a  judg- 
ment against  tlie  township,  it  being  necessary  that  the  writ  should  go 
•gainst  the  corporation  and  not  against  its  agent. 

Vagd  T.  Bnan  TomMp,  g99 ,-   Vogel  t.  frown  School  Toanahip,  317 
SUPREME  COURT. 
See  Bii.1.  OF  EzcEPnom ;  iKSTKCcrioMa  to  Jubs  ;  PBACnCE,  2,  8  to  10 ; 
Thial, 

1.  l^celiee.—Repertaii^JvdgmenloaEvidtnee. — Where  the  evidence  does 
not  sustain,  or  tend  to  sustain,  the  decision  of  the  trial  conrt  on 
every  material  issue,  the  judgment  will  be  reversed. 

Salehinton  v.  IVauennan,  5J 

2.  Variance. — Fttnding. — Ei^idenct. — A  verdict  will  not  be  disturbed  on  ac- 
count of  an  immaterial  variance  between  the  pleading  and  proof. 

Loui^UU,  de.,  fi.  W.  Co.  V.  niUiju,  59 

3.  Pteadmg. — Harmita   Error, — Where   a   demurrer   has  been  sustained 
'  '   oiF  answer,  and  there   is   no  other   paragraph 

e  facts  are  admissible  in  evidence,  the  Supreme 
,  by  looking  to  the  evidence  or  to  the  finding  of  the 
trial  court,  pronounce  the  error  barmlees.  Jtiah  r.  Thonipaon,  JSS 

i.  Sunning  of  Error. — iVoumpiio™. — All  presumptions  are  id  favor  of  the 
decisions  of  the  trial  court,  and  where  a  party  claims  o\\  appeal  that 
the  lower  court  erred,  he  must  so  save  and  present  the  alleged  erro- 
neous decision,  in  the  record,  as  to  exclude  every  reasonable  presump- 
tion in  its  favor.  WhitUr  v.  Lavtmax,  ^S9 

6.  VerdUt.—  WOl  not  U  Dwhahed  What  There  it  Evidence  S>uiaining  it.— 
Wliere  the  evidence  fairly  tends  to  sustain  the  verdict  on  every  ma- 
terial point  it  will  not  be  dialiirbed  on  appeal.       Covrger  v.  Land,  S6S 

6.  Indruetiont  to  Jury.—  Comidered  Togetkrr.— It  the  instrnctions  given, 
when  conEiidered  together,  stnte  the  tuw  correctly,  as  spplicable  to  the 
iHsues  and  evidence,  no  available  nbjection  can  be  based  therepn.   lb. 

7.  Practice. — MrAion  la  Diemits.—Noa-Compliante  with  Rule  19. — Whoro 
there  is  a  non-compliance  with  the  provisions  of  rule  19  of  the  Su- 
preme Court,  which  requitee  marginal  notes  to   be  placed   on   the 
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transcript,  etc.,  the  appeal  will  not  be  disiuisaed  for  that  reason  in 
a  cane  vliere  tlie  trauncript  U  brief  and  'the  ]iid);meil(  below  ia  called 
in  questioa  chieMv  upuii  the  Hufliciency  of  tba  {ileadings,  and  where 
it  ^ppeara  that  tue  nierila  of  llie  cane  have  been  fully  diecussed  in 
the  briufii  of  iHitli  pariieii  before  the  tiling  of  the  niutiuu  to  dinniisg. 

Jfusir  ¥.  Boaiuini,  SSO 
8.  Venlia  nii  DuUnrbtd  if  Suppinltd  6y  Ani/  EriderKe. — JVodice. — The  ver- 
dict of  tt  jury,  which  Jiait  met  lbs  approval  of  the  trial  court,  will  not 
be  diijlurbcd  hy  tiie  fiuprciue  Court  on  (lie  evidence  merely,  unless 
the  record  shows  an  absolute  fiiilnre  of  evldentx  on  some  material 
point.  Ki'petU  V.  KapMf,  4^a 

^  9.  ProfAice.— Trial  WUhoat  /««?.— fomedy.— Where  there  is  in  fact  no 
answer  to  s  complaint,  but  the  cau»e  is  [rie<l  upon  tlie  theory  that 
tliere  ia  an  answer  uf  general  deninl,  the  plainlill'  can  not,  on  apjieal, 
take  adviinta)^  of  the  ahwnce  of  an  answer;  hia  remedv  is  by  ap- 
propriate motion  in  tlie  trial  court.  tSly  q/'  H'onatp  t,  Dunlap,  6i6 
10.  Eeixrmlfor  Want  o/ A'Hi/fTift!.— JVnrfiw.— Wlier 
the  evidence  to  sustain  the  verdict  on  any  o: 
judt;ment  will  be  reversed  on  ap|M.'al.        '  nr. 

SURETY. 
See  AppRAL  BoKn;    (lUARANTV;    (iuARDiAN  AND  Wakd;    Morioaob,  1 

to  3;  1'ri>ui:im[iy  NoTK,  7,  8;    KncKiNiZANCK ;  TowKauiF  Tbustek. 

TAXES. 

See  Injunctiok,  1,  3j  Mchicipal  Corporation,  8  to  9. 

CUyami  Tonnt.—  Uipiatlcl  Ayiriillarnl  iMiidr  Lying  Wilkin.— Ptrtenhnf  q/ 
llLMfion.— AK-KuMOm-tfi-un/.— Tnder  section  3:itil,K,S.  1881, unplatted 
ngritullural  lands,  c<mtaiiiing  five  acres  or  more,  lying  within  the 
limils  of  a  city  or  incor|Hiraled  town,  are  not  taxable  by  the  city  or 
town  for  general  city  or  town  purjHisee  at  a  higher  a|»regatc  ]>er- 
centagc  than  the  nf;.K"'l!"'e  pcrcentiigc  of  th6  tax  levied  in  the  civil 
townidiip  for  general  township  nnrjinses  ;  but  ."Ooh  lands  are  subject 
to  all  npecial  assewtuienlH  wliivli  aU'ect  them  in  common  with  other 
property  of  the  city  or  town.  Dkkenon  v.  FnmkUn,  178 

THREATS. 
See  Criui.-;al  Law,  12  to  16. 

TIME. 

See  Appeal;  Mortgaob,  S,  9. 

TOWN. 

8e«  Mdhicipal  Cobpouation  ;  Baiuload,  10;  Tazk. 

TOWNSHIP. 

See  JuDaKEHT,  7,  8, 10, 12 ;  Summohs  ;  Township  Trustkb. 

TOWNSHIP  TRUSTEE. 

See  Draimaob;  Judoiient,  10,  12;  SuMMONB. 

1.  TovnaKip.—Indeblalnest.—UabUity^^Traiixe  and  Sarelia.—Aet  <•/ ISSS. 
— To  render  a  townnhtp  trustee  and  his  sureties  liable  nnder  the  act 
of  March  5th,  1833  [Acta  of  1883,  p.  114),  a  debt  must  have  been  con- 
tracted in  the  name  or  in  behalf  of  the  township,  and  in  violatioo  of 
sections  6006  and  6007,  R.  9.  1881,  which  require  an  order  from  the 
county  cammisBioners  in  certain  cases.  Stuff,  art/-,  v.  Haunt,  3SS 

SlaU,  tL  rtL,  V.  Brmm,  60O 

2.  Same.~-Dt6B.ilvm  ^  DrbL—Jt  is  essential  to  the  idea  of  a  debt  that  an 
s  obligation  must  have  arisen  out  of  a  contract,  express 
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or  implirtl,  in  favor  of  one  occupying  (lie  relation  of  creditor,  aod  en- 
titling liim  tu  receive  a  sum  uf  money.  lb. 

'■'i    Same. — Hchooi  Siipptia, — A  towiuiliip  trustee  can  not  contract  a  debt 

for  acbool  supplies,  unlnw  siipgilics   suitable  and  rensoDablj  neccs- 

surj  for  the  tuwiisliip  have  beeu  actually  delivered  to  and  received  by 

,   itie  townsliip.  lb. 

-t.   Aiime. — J'iip'.r  Itmed  Witkaid  Coneidfi'olion  Void. — Wbere  paper,  pur- 
)K>rting  to  be  tbc  obliKstion  uf  a  township,  baa  been  issued  witbnut 
liny  considerHtion,  it  ia  void,  an l'    — *-     "-    ' 
wlielber  Ibe  payee  or  an  assigiiet 
act  of  18H3.  lb. 

•1  Stime. —  Iiiia  Aftichanl. —  Iimnctiil  IMder, —  A  cerlifiente,  issued  by  a 
tnwnshi|)  trustee,  reciting  tbut  tbiTe  is  due  tbe  pavee  ucertain  sum 
ior  acbool  »up[.lii>«  buuj-lit  iind  received  by  the  township,  is  not  ne- 
gotiable acconliiig  to  tbe  luvr  merchant,  :ind,  wlLcrefrnudulentlyiiisued, 
witbout  consideration,  ia  void,  even  in  llie  handti  ot  suUequent 
holders.  lb. 

TttANSCIiira. 
See  EviiJENCB,  1 ;  Execution,  6. 

TKESPA-SS. 
See  Railroad,  6,  22,  27,  28. 
Hiainage  Conaaiiaona-.—Pei-miial  LiabilUii. —  Voul  Judgment—  Tamjnke Com- 
pany.  —A  drainage  commissioner  who  constructs  an  open  ditch  across 
a  turnpike,  assuming  to  act  under  proceedings  to  wbicb  tbe  turnpike 
company  was  not  a  parly,  is  a  trespasser,  and  personally  liable,  the 
ju:lgmenl  being  void  as  to  the  company,  and  affording  the  officer  no 
proiection.  Cu/Hiigluxin  v.  tortviUr,  etc.,  T.  P.  Co.,  5SS 

TRIAL. 

See  Phactjck,  T;  Supreme  Col'rt,  9. 
!'•/  C'ljnri.— Jury.—  Wiiior  o/  Objfdiaa.—Prectice.—'VfheTe  a  party  does  not 
ask  for  a  trial  by  jury,  nor  object  to  a  trial  of  the  cause  by  the  court, 
with  a  jury  as  advisory  merely,  it  is  too  lale  to  object  on  appeal  to 
the  mode  ol  trial.  Jarboe  v.  Sectrin,  57t 

TRUST. 
See  Fraudhlent  Conveyance,  1. 
f.    niroJ. — fieo/  Exbiie.—Prneeedg  t^  Sale.— An  eipress  trost  in  land  can 
iiotibe  established  by  parol ;  but  a  parol  agreement  to  hold  the  pro- 
e.-eds  of  a  sale  of  the  land  in  trust  lor  another  is  valid,  if  upon  a  auf- 
li.'ient  consideration,  Mohn-r.  Moha,  SS5 

v..  Si,ae.—_GoraidefaUnn.—Eq\dUihle  Obl!g<ilum.—fin<:h  an  equitable  obliga- 
tion arises  out  o(  an  agreement  of  n  grantee  to  bold  the  land  in  tmst 
for  the  grantor  as  constitutes  a  sulBeient  consideration  for  a  subse- 
quent agreement  to  hold  the  proceeds  of  a  Bale  of  the  property  in 
trust  for  Btich  grantor.  7J. 

TURNPIKE, 
See  Oravel  Boad;  Tbebpabb. 

VACANCY. 

See  Partition,  3. 

VARIANCE, 

See  Criminal  Law,  11 ;  Supreme  Coubt,  2. 
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VENDEE'S  LIEN. 

Specify  Per/omanet. — Dteedaili'  Ettatm. — AdnumttnUoi^t  Sale.—  ContracL  — 
Tha  vendee  of  a  purchaser  of  Isnd  from  an  admin  is  tntor,  who  has 
paid  tbe  purchase- price,  bui  received  no  deed,  and  whose  title  has  been 


tmct  of  sale,  but  may  enforce  a  vendee's  lien  against  the  land  for  the 
amount  of  the  purchase -price  paid  bj  him,  and  is  entitled  to  an  order 
requiring  the  adminlstratur  to  re-sell  the  land  to  make  assets  for  the 
payment  of  his  debt,  in  an  action  brought  for  that  purpose  and  pro- 
ceeding upon  thai  theor;.  StnlU  v.  Brovn,  370 

VENDOR  AND  PURCHASER. 

See  DcciDHNTs'  Efft^TEB,  7 ;  Ezbcution,  I,  2 ;  Vxhdze'b  Liem. 

VENUK 

See  Change  op  Vekuk. 

VERDICT. 

See  NxauoENCE,  8;  StJFREMB  Comtx,  2,  5,  8. 

WAIVER. 

See  Gbavxi.  Boad,  8;  IiransANCE,  3;  Mobtgaqe,  4;  New  Tbial,  2; 

Trial 

WARRANTY. 
See  Coi(TBAC?r,  5 ;  Dzed  ;  Sale,  1. 

WHARFAGE. 
Bee  Huhicipal  Corpobatioh,  3. 

WIDOW. 
See  Coboneb's  Inquest,  3;  Wiu. 
WILL. 
See  Ezecdtobb  and  Ashtnibtratobs. 
Cmabvitim.—  Widow.— Bant  and  Pro^s.—Sale  ef  Rtal  atate.— Where,  bj 
one  item  of  his  will,  a  testator  deviEes  to  his  wife  for  life  the  rent* 
and  profits  of  liis  real  estate,  and  bv  a  Eubeequent  item  directs  that 
the  property  be  sold  and  the  proceeds  loanea  for  tbe  benefit  of  hi» 
wife,  the  two  provbions  will  be  construed  together  and  held  to  mean, 
that  BO  long  as  the  real  estate  remains  unsold  the  widow  shall  hav« 
the  rents  and  profits,  and  after  sale  the  interest  on  the  purchase- 
money.  Dana  7.  Hoover,  4!S 
WITNESS. 
See  CBiMraAi.  Law,  14,  15;  Evidence.  2,  3,  8;  NetTmai,5;  Pkao- 

1.  Husiamf  and  Wife. — Confidtnlial  CWimunieoft'ons. — Testimonv  of  a  wife 
that  her  husband  "was  intoiicaled"  is  not  within  the  inhibition  of 
section  497,  R.  S.  1881,  which  renders  husband  and  wife  incomiie- 
tent  to  testify  as  to  communications  made  to  each  other. 

Stanfcy  T.  SonZfj,  14S 

2.  Befrahing  Beeolkelian.—Tei>limont/  at  Forma-  IWat— To  refrreh  the 
recollection  of  a  witness,  his  attention  may  be  called  to  bis  testimony. 
In  relatioD  to  a  particular  subject,  at  a  former  hearing.  H. 

3.  OnU'Ezaminalum. — Proper  Scope    of. — Where    a    general    sobject   is 


brought  oat  ID  the  direct  examlastioo  of  a  witness,  the  crose-eiam- 

iniag  partj  is  not  confiHed  to  t)K  pbabes  oE  the  bubject  bo  brought 

oat  and  opened,  nor  bound  bj  the  line  of  direct  examination,  but 

may  ask  any  proper  question  on  the  general  enbject   referred  to  in 

the  ezaminatioa  in  chief.  Vo^  t.  ifarrts,  4^4 

WORDS  AND  PHRASES. 

•  Bill  or  Exceptioks,  1 ;  Ckihinal  Law,  10;  DsoSDEHia'  Eotateb, 

1, 8  i  Emmicx,  1. 
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